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ACT:

Industrial Disputes Act (14 of 1947), s.. 17(1)--Publication
of the award within 30 days of its receipt--1f nmandatory.

HEADNOTE:

Section 17(1) of the Industrial, D sputes Act, 1947, nakes
it obligatory on the appropriate Government to publish the
award received by it fromthe Industrial Tribunal; but, the
provision in the section as to time, that the Governnent
shall publish it within a period of thirty days from the
date of its receipt, is nmerely directory and not mandatory.
Therefore, where the Government received the award on 14th
Cctober 1966 and published it in the Gazette on the 15th
Novenber 1966, the award did not cease to be enforceable.
[ 166F- G

Observations in The Sirsilk Ltd. v. Government of ~Andhra
Pradesh, [1964] 2 S.C. R 448, 452, expl ai ned.

The State of Utar Pradesh & Ohers v. Babu Ram Upadhya,
[1961] 2 S.C. R 679, 710, foll owed.

Erumeli Estate V. Industrial Tribunal, [1962] Il L.L.J. 144,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 548 of  1967.
Appeal by special |eave fromthe award dated Cctober 5, 1966
,of the Industrial Tribunal, Alleppey in Industrial Dispute
No. 9 , of 1965.

H. R Gokhale and D. N. Gupta, for the appellant.

M K. Ramanmurthi, Shyamal a Pappu, Vineet Kumar and R
Nagar at nam for the respondents.

The Judgrment of the Court was delivered by

Mtter, J.-This appeal by the Remi ngton Rand of India Ltd.
.against their worknen arises out of an award dated 5th
Cctober, 1965 nmade by the |Industrial Tribunal, Alleppey
published in the Kerala Gazette dated 15th Novenber, 1966.
The first point taken against this award is that it cannot
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be given effect to as it was published beyond the period
fixed in the Act. The notification acconpanying the gazette
publication stated that Government had received the award on
14th Cctober, 1966. It was argued by M. CGokbale that in
ternms of s. 17(1) of the Industrial D sputes Act the award
bad to be published " within a period of thirty days from
the date of its receipt by the appropriate Governnment"
According to Ilearned counsel, the award having reached
Government on 14th Cctober, 1966 it should have been
published at the latest on 12th Novenber, 1966 as s. 17 of
the Act was mandatory. Qur attention was also drawn to
165

sub-s. (2) of s. 17 according to which it is only the award
publ i shed under sub-s. (1) of s. 17 that is final and cannot
be called in question by any court in any manner. W were
also referred to s. 17-A and s. 19. Under sub-s. (1) of s.
17-A an award becones enforceable on the expiry of thirty
days fromthe date of iits publication under s. 17 and under
sub-s. (3) of 's. 19an award is'to remain in operation for a
peri od of one year fromthe date on which the award becones
enforceable under s. 17-A. Fromall ‘these provisions it was
argued that the linmts of tine nentioned in the sections
were mandatory and not directory and if an award was
publ i shed beyond the period of thirty days, in contravention
of s. 17(1) it could not be given effect to. To fortify his
argunent, |earned counsel relied on certain observations of
this Court in The Sirsilk Ltd. v. ~CGovernnent of Andhra
Pradesh. (1) 1In that case, there was an order referring
certain disputes between the appellant and its workmen to
the Industrial Tribunal, Andhra Pradesh. The Tribunal sent
its award to Government in Septenber 1957. Before the
CGovernment could publish the award, the parties to the
dispute came to a, settlenment and on 1st Cctober, 1957 a
letter was witten to the Governnment jointly on behalf of
the enmployer and the enployees intimating that the dispute
whi ch had been pendi ng before the Tribunal had been  settled
and a, request was nmade to Government not to publish the

awar d. Covernment expressed its inability to withhold the
publication taking the viewthat s. 17 of the Act was
mandat ory. The appellants filed wit petitions before the

H gh Court of Andhra Pradesh wunder Art. 226 of the
Constitution praying that Governnent m ght be directed not
to publish the award sent to it by the Industrial Tribunal
The High Court held that s. 17 was nandatory and it was not
open to CGovernnent to withhold publication.- The  contention
on behal f of the appellants was that s. 17 providing for the
publication of the award was directory and not ~mandatory.
M. Gokhale relied on the passage at page 452 of. the
j udgrent readi ng:
"It is clear therefore, reading s. 17 and s.
17-A together, that the intention behind s.
17(1) is that a duty is cast on Governnment to
publish the award within thirty days of its
recei pt and the provision for its publication
is mandatory and not merely directory”.
Utimately, however, on a conspectus of ss.
17, 17-A, 18 and 19, it was observed that-
"t hough s. 17(1) is mandatory and the
CGovernment is bound to publish the award
received by it froman industrial tribunal
the situation arising in a case like the
present is of an exceptional nature and
requires a reconciliation between s. 18(1) and
s. 18(3), and in such a situation, the only
way to reconcile the two provisions is to
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wi thhold the publication of the award, as a
bi nding settlenent has. already cone into

force........
(1) [1964] 2 S.C. R 448, 452
166
Ref erence was also made to the case of Eruneli Estate .

Industrial Tribunal (1). There the question directly arose
as to whether non-publication of the period nmentioned in S
17 (l)invalidated the award and the | earned Judge observed
that he was not inclined to accept that contention although
it was highly desirable that the award should be published
within the tine
mentioned. He sai d:
"Excepti oni ng t hat a slight del ay in
publ i shing the award under S. 17(1) results in
postponing its finality under S. 17 (2) or
its “becoming enforceable under S. 17-A, no
ot her
conseqguence fl ows from the del ay and
therefore, in ny viewthe provisions of sub-s
(1) of s 17 should be considered only to be
nerely directory........... "
M. Gokhale also referred us to the case of the State of
Uttar Pradesh & Others v. Babu Ram Upadhya(2) where there is
an el aborate discussion as to whether the use of the word
"shall" in A Statute nmade the provision nandatory. It was
observed by Subba Rao, J. (as he then-was) speaking for the
majority of the Court that:
"For ‘ascertaining the real intention of the
Legi sl ature the Court may consider inter alia,
the nature and the design of the statute, and
the consequences which wuld follow from
construing it One way or the other, the inpact
of other provisions whereby the necessity of
conplying with the provisions in question is
avoi ded, the circunstances, nanely, that the
statute provides for a contingency of 'the non-
conpliance with the provisions, the fact/ that
the nonconpliance with the provisions is or is
not visited by sone penalty, the serious or
trivial consequences that flow therefrom and,
above al I, whet her the —object of the
| egislation will be defeated or furthered."
Keeping the above principles in nmnd, we cannot but hold
that a provision as to tinme ins. 17(1) is nmerely directory
and not mandatory. Section 17(1) makes it obligatory on the
CGovernment to publish the award. The limt of time has been
fixed as showi ng that the publication of the award ought not
to be held up. But the fixation of the period of 30 /days
nentioned therein does not nean that the publication beyond

that time wll render the award invalid. It is not
difficult to think of circunstances when the publication of
the award wthin thirty days may not be possible. For

instance, there may be a strike in the press or there may be
any other good and sufficient cause by reason of which the

publication could not be nmade within thirty days. If we
were to hold that the award would therefore be rendered
invalid, it would be attaching undue inportance to a
provision not in the mnd of the legislature. It is well

(1) [1962] IT L.L.J. 144.
(2° ) [1961]2 S.C.R 679, 710

167
known that it very often takes a, long Period of time for
the reference to be concluded and the award to be nade. |If

t he award becomes invalid nerely on the ground of
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publication after thirty days, it mght entail a fresh
reference with needl ess the parties. The non-publication of
the award within the period of thirty days does not entai
any penalty and this is another consideration which has to
be kept in mind. What was said in the earlier passage from
the judgment in The Sirsilk Ltd. v. CGovernnent of Andhra
Pradesh(1) nerely shows that it was not open to Governnent
to wthhold publication but this Court never neant to |ay
down that the period of tinme fixed for publication was
mandat ory.
Coming to the nerits of the case, M. Cokhale argued that
the Tribunal. had gone wong in revising the wage scales as
it had done. The head of dispute referred to the Tribuna
was "revision of wages as per award of the Madras Labour
Tribunal in 38 of 1960." The argunents advanced in this case
were the same as in the Bangal ore case (just now disposed
of) and the Tribunal after noting the phenonenal progress of
the Conpany and the enornous profits it was making, canme to
the concl usion that there was no reason why there should be
any disparity in wages between the enpl oyees of a branch and
the regional office when they were doing the sane or simlar
wor k. In this case also, there was no evidence of
conpar abl e concerns. In our view, what we have said on this
point of the dispute with regard to the Bangalore branch
applies equally wthoregard to the Kerala branch and the
matter wll have to go back to the Tribunal for fixing the
wages and the adjustnment of the workers in the revised scale
in the light of the observations nade in that case bearing
in mnd M. CGokhale's offer onbehalf of the Conpany to
i ncrease the wages as in the other appeal
Wth regard to dearness allowance again, what was  said in
the Bangalore appeal applies equally to this appeal. Here
again the Tribunal said:
"It is also an accepted fact that the cost of
living both at
Trivandrum and at Ernakulamis higher than the
cost of living at Madras. Therefore, there is
no justification in perpetuating the 'disparity
in the paynment of D.A to the workmen worKking
at Madras and those working in the Trivandrum
Branch. "
In the result, the Tribunal directed that the worknmen of
Er nakul am branch shoul d get dearness all owance "at the rate
at which and in the manner in which" the pay and dearness
al | owance was being paid to the enpl oyees of Madras Regi ona

Ofice. In our view, dearness allowance should be the sane
as decided in the case of the workers of the  Bangal ore
br anch.

(1) [1964] 2 S.C. R 448.

168

The schene for gratuity is the same as in the case  of the
Bangal ore branch with the only difference that the maxi num
fixed was 20 nmonths’ wages after 20 years service. |ln our
view, there is no reason why the schene for gratuity should
not be the sane in the Ernakul am branch as in the Bangalore
branch in case of term nation of service for m sconduct and
the qualifying period should be 15 years’ service.

Again, on principles already formul ated, we hold that |eave
facilities at FErnakulam should be the same as t hose
prevailing at Madras.

Next comes the dispute with regard to the working hours.
The working hours of the enployees of Trivandrum and
Ernakulam as prevalent were from9 a. m to 1. p. m and
from2 p. m to 5-30 p. m on week days and from9 a. m to
1 p. m on Saturdays. At Madras the Conpany’'s workers work
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only for five days in a week from9 a. m to 1 p. m and 1-
45 p. m to 5-30 p.m The total working hours were therefore
sonewhat |ess than those at Trivandrum and Ernakul am The
conpl ai nt of the union before the Tribunal was that although
by circular dated 24th March 1963 t he Conpany had fixed the
working hours from 9.30 a.m for clerks and 9 a.m for
nmechani cs and peons, it was extracting half an hour’s work
per day extra contrary to their own orders. The Tribuna
held that the circular should be given effect to and that
the clerical staff should work from9.30 am to 1 p.m and
from2 p.m to 5.30 p.m on working days and from9.30 a.m
to 1 p.m on Saturdays. W see no reason to disturb this
portion of the award.

Anot her head of dispute related to work-l1oad. The conpl aint
of the union was that the workl oad was too heavy and that
the nethod of calculation of workload was arbitrary.
According to them the workload fixed by agreenent between
the Conpany and its enpl oyees in Del hi and Lucknow was seven
machi nes 'per ~day ~or 150 nachines per nonth, while the
wor kl oad " _at Trivandrum was 10 machi.nes per day. Accor di ng
to the Management the workload fixed i.e., 10 nmachi nes per
day, was not too nuch and there was no reason for disturbing
the prevailing arrangenment. But the Management did not deny
that during the course of negotiations they had agreed to
reduce the workload ‘to seven machines per day or 150
machi nes per nonth and the Tribunal adopted this in the
award with a rider that "all the _machines attended to,
whet her new or ol d, whether under the service contract or
not, wll be counted for the -sake of workload". No
satisfactory reason has been adduced as to why we should
di sturb the award

The last head of dispute was with regard to "noving staff
al | owance". The union denmanded that workmen who were
deputed on tour on Company’s work shoul d be given a day off
if they had to travel two nights consecutively. Demand was
al so made that,

169

travelling staff should be paid overtine for the work' done
on holidays while on tour at double the normal wages for the
day. The Managenent disputed this claimon the ground that
it was not possible to calculate the nunber of hours worked
by the enployee at the out-station while —on tour. The
Tri bunal found on exam ning a nechanic that the jurisdiction
of the branch was linmted to the districts Trivandrum
Quilon, Alleppey and Kottayam and even if he was forced to
wor k on hol i days he was given over tine wages. The Tribuna
held that it was only just and reasonable that tour-in-
nmechani cs should be given a day off if they travelled on two
consecutive days for reaching a place of work and al so over-
time wages at double the wages for the work -done on
hol i days. It appears to us that with the limtation as to
jurisdiction noted above, the occasion for a nechanic
spendi ng two consecutive nights for reaching a place of work
will arise very seldom but if it does, there is no reason
why he should not get overtinme wages as awarded by the
Tri bunal and we see no reason to interfere with this portion
of the award.

In the result, the matter will go back to the Tribunal for
di sposal of the issue as to the revision of wage scales and
adj ustment of workers in the revised scales. The schene for
gratuity will stand nodified as indicated in our judgnent in
Cvil Appeal No. 2105 of 1966 delivered today. The rest of
the award will stand. The appellant will pay the respondent
the costs of this appeal

A ward nodi fi ed.
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V.P.S.
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