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ACT:

Excess Profits Tax-Assessnent by service of notices on
managi ng Partner-Validity-1f binding on the other Partner-
Tax, if «can be recovered by issue of certificate-Excess
Profits Tax Act, 1940 (XV of 1940), ss. 8, 13, 21-Indian
I ncome-tax Act, 1922 (Xl _of 1922), ss. 29, 44, 46(2).

HEADNOTE

The firmconsisting of the appellant and another, carrying
on managi ng agency busi ness, was on-March 31, 1951, assessed
to excess profits tax for the year 1942 and the bhroken
period from January, 1943 to March 4, 1943. The prescribed
notices were served not on the appellant but on the other
partner who, under the ternms of the partnership deed, was
the nmanagi ng partner. On March 4, 1943, the managing
partner gave notice of dissolution of the firmand thereupon
the appellant sued himfor dissolution fromsuch date as
m ght be specified by the court. The trial Court upheldthe
di ssolution as and fromthe date notified by the managing
partner but on appeal the High Court by its judgnent
rendered in 1953 fixed March 10, 1949, as the date of the
di ssolution. An appeal taken to the Supreme Court fromthis
deci sion of the Hi gh Court was still pending. The appell ant
chall enged the validity of the order of assessnment and the
consequent proceedings for recovery of the tax ‘assessed,
under Art. 226 of the Constitution on the grounds, (a) that
there was a dissolution of the firmon March 4, 1943, and
that notices served thereafter on the managi ng partner would
not bind him (b) that there was no denand of the tax due
fromhi munder s. 29 of the Indian |Income-tax Act and that,
consequently, the tax could not be recovered fromhim under
s. 46(2) of the Act, but the H gh Court dismissed his
appl i cati on.

Held, that the appellant could not be allowed to plead a
prior dissolution and the assessnent was bi nding on him
Even assumi ng that the partnership stood dissolved on the
date of the assessment, his position would not be different.
Under the Excess Profits Tax Act, 1940, the wunit of
assessment was not the firmbut the business, and an order
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of assessnent passed after notice to the managing partner
woul d be valid and binding on the appellant under S. 44 of
the Indian Income-tax Act, 1922, as nodified by the Centra
Board of Revenue under S. 21 of the Excess Profits Tax
Act, 1940.

A. G Pandu Rao v. Collector of Madras, (1954) 26 I.T. R

99 and Bose v. Manindra Lal Goswam, (1957) 33 I.T.R 435,
approved.

789

No separate notice of demand under S. 29 of the Indian
I ncome-tax Act, specifically addressed to the appellant, was
necessary in order to recover the tax by the npode prescribed
by s. 46(2) of the Act. Under the proviso to s. 21 of the
Excess Profits Tax Act, 1940, the appellant was an assessee
within the meaning of s. 29 of the Indian |Income-tax Act,
1922, and the notice of demand served on the nanaging
partner was notice to the appellant by virtue of s. 63 of
the latter Act nmade applicable by s. 21 of the fornmer.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 107 of 1956.
Appeal by special l'eave fromthe judgment and order dated
January 21, 1954, of the Madras Hi gh Court in W P. No. 498
of 1952.

Wth
Petition No. 130 of 1958.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.
MR M Abdul Karimand K. R Choudhri, for the appellant
(in C A No. 107156) and Petitioner (In Petn. 130/58).
K.N. Raj agopal a Sastri and D. CGupta, for the respondents
(in both the appeal and petition).
1960. Sept ember  21. The Judgnent~ of the Court was
del i vered by
AYYANGAR J. - Mut happa Chettiar, the appellant in Cvil Appea
107 of 1956 was sought to be proceeded against for the
recovery from himof Excess Profits Tax assessed in respect
of the business of Mithappa & Co. of which he was a partner
He disputed the legality of the recovery proceedings and
filed Wit Petition 498 of 1952 before the High Court  of
Madras for the issue of a wit of prohibition for directing
the Income-Tax Officer, EE P. T. Crcle, Mdras, not to take
coercive steps against himfor the recovery of the tax
assessed. This petition was dismissed and Civil Appeal 107
of 1956 has been filed on special |eave obtained from this
Court . During the hearing by the H gh Court, of Wit
Petition 498 of 1952, Mithappa Chettiar (referred to
hereafter as the appellant) sought also to inpugn the
legality of the order of assessnent to Excess | ox
790
Profits Tax. The |earned Judges held however that, such a
contention was not germane to the wit of prohibition for
whi ch he had prayed, adding also that there were no nerits
in the grounds urged. To avoid any techni cal objection
the appellant has filed in this Court Petition 130 of 1958
under Art. 32 of the Constitution in which the prayer is for
the grant of a wit of certiorari or other appropriate wit
to quash the order of assessnment to Excess Profits Tax, and
the Appeal and the Petition being thus interrelated have
been heard toget her
We shall first take up for consideration the matters urged
in the Wit Petition, as logically having precedence over
the challenge to the legality of the proceedings for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

recovery of the tax. The facts necessary to appreciate the
points urged are briefly these: The appellant and Thyagraj an
Chettiar (inpleaded as the second respondent in CGvil Appea
107 of 1956) were partners in a firmnaned Mithappa & Co.
started in Novenber, 1940, and the firmwas the managing
agent of a textile MII called Saroja MIls Ltd., in the
Coi nbat or e district. The assessment which is under
challenge is for the Excess Profits Tax liability of this
managi ng agency business and the relevant char geabl e
accounting periods are the cal endar year 1942 and the broken
period January 1, 1943, to March 4, 1943. The liability of
the firmto I ncone-Tax for the same periods was assessed by
the Income-Tax O ficer by his orders dated March 15, 1948,
by applying the provisions of s. 23(5)(b) of the Incone-tax
Act, 1922, arid the appellant paid, when demanded, his share
of the tax and there is now no dispute about the propriety
of that assessnent. The income of the managing agency
busi ness was conmputed for Excess Profits Tax at the same
figure as for assessnent to Incone Tax, and the assessnent
for the two chargeabl e accounting peri ods was conpl eted by
the Excess Profits Tax Officer by his order dated March 31,
1951, and it is the validity of this order of assessnent
that is challenged inPetition 130 of 1958.

The first matter urged in support of the petition may be set
out thus: Al assessment to be valid nust
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be after notice to the assessee. |Inthe present case, the
assessment was admittedly conpleted by servi ng, t he
prescri bed noti ces on Thyagrajan Chettiar alone, who

according to the terns of the partnership between the
parties was the nanaging partner. But it was  urged that
there had been a dissolution of the firmas and from March
4, 1943, that thereafter the partnership ceased to  exist,
and with it the nmutual agency between the partners, with the
result that Thyagrajan Chettiar could not represent the firm
which had ceased to exist nor the appellant. On these
premses it was submtted that the assessnent of the
business to Excess Profits Tax after notices only to
Thyagraj an Chettiar could not bind the firmnor at any rate
bi nd the appel | ant.

In our opinion there are two answers-to this subm ssion

either of which would suffice to reject the appellant’s
plea: (1) That on the facts of the present case the
appel l ant is precluded from pleading that the firmhad been
di ssolved at the date of the assessment in 1951 and from
raising any objection to the representative character of
Thyagrajan Chettiar, (2) That on a proper construction of
the provisions of the Excess Profits Tax Act, 1940, even if
the firm of Mithappa & Co. should be held to  have / been
di ssolved before 1951 when the order of assessnent was
passed, the assessnent of the nanagi ng agency business to
Excess Profits Tax was properly and legally effected by
noti ce to Thyagrajan Chettiar.

The facts to which we have made reference are these: Prior
to the assessnent year 1943-44, Thyagrajan Chettiar, as the
managi ng partner of Miuthappa & Co. was submtting returns
for Incone-tax and was conducting the assessment proceedi ngs
on behalf of the firm Thyagrajan Chettiar published in the
newspaper " Hindu " a notice announcing the dissolution of
the firmas and from March 4, 1943, and followed it up by
informng the Incone Tax Oficer of this circunstance.
Thereafter the Inconme Tax Oficer wote to the appellant
enquiring whether the firmof Mithappa & Co. had been
dissolved and if so fromwhat date. By letter dated
February 1, 1945, the appell ant
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replied " | wish to informyou that Messrs. Mithappa & Co.

has been fornmed as per the deed of partnership dated
Novermber 4, 1940, and the rights of the partners are also
retracted therein. But M. Thyagrajan Chettiar ny partner
has acted deliberately beyond the scope of the partnership
deed in issuing a notice of dissolution of partnership on ne
on March 4, 1943, and a suit has been filed against him in
the Coinbatore Sub-Court and is pending. Pending disposa

of the said suit regret | amunable to accept the alleged
di ssol ution or to give the date of di ssol ution of
partnership called for in your letter ". Taking the
appel | ant at his word the incone-tax assessnent was
conpleted after notice to Thyagrajan Chettiar as t he
continuing nanaging partner. Inline wth the position
taken up by him disputing that the firm had been dissolved
by the acts or conduct of Thyagrajan Chettiar, the appell ant
filed a suit in'the Sub-Court at Coi nbatore contesting the
validity /'of ~Thyagrajan Chettiar’'s notice of dissolution
dated WMarch 4, 1943, praying for a declaration that the
purported di ssolution of the firm by Thyagrajan Chettiar was
invalid and inoperative, hinself seeking a decree for
di ssolution froma date to be specified by the Court and for
rendition of accounts on foot of a subsisting partnership
till the date so fixed. The Subordi nate Judge upheld the
validity of the dissolution by Thyagrajan Chettiar in 1943.
Fromthis judgnment rendered in 1948 the appellant preferred
an appeal to the High Court. This appeal was heard in 1953
when the Hi gh Court all owed the appeal and fixed the date of
di ssolution as on March 10, 1949. It is stated that a
further appeal from this judgnent of the H gh Court is
pending in this Court, so that even nowthe precise date on
whi ch the firmshould be held to be dissolved is a matter of
uncertainty.

Fromthe above it would be seen that it has always been the
case of the appellant that the firmhad not been dissolved
in 1943. At the date of the proceedings for the assessnent
to Excess Profits Tax in 1951, with which Petition 130 of
1958 is concerned, the position therefore was as foll ows:
The assertion by the appellant that the partnership was
undi ssol ved
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and continued its existence, contained in his letter to the
Income Tax Officer in February, 1945, still held -good -and

was backed up by the proceedings he took in.the Civil Courts
to maintain that stand. No doubt, his claimhad not been
upheld by the Subordinate Judge, but by the appeal that he
filed, he rendered the matter res sub-judice and till the
deci sion of the High Court in 1953, the appellant could not
obvi ously suggest any particular date as the date of the
di ssol uti on. The subnmission of |earned Counsel whi ch
proceeds on the assunption that there was a dissol ution of
the firmon March 4, 1943 ; or on March 10, 1949-which was
the date fixed by the High Court by its judgnent of 1953,
has to be rejected as wholly inconsistent wth t he
contentions urged by the appellant in the Cvil suit and the
appeal therefrom In the circunstances, the I|ncone Tax
Oficer could not be blaned for treating the firm as in
exi stence and simlarly the Excess Profits Tax O ficer also.
It was comon ground that at the date the Excess Profits Tax
Oficer started proceedings for assessnent, the appellant
had fil ed an appeal against the judgnent of the Subordinate
Judge in O S. 50 of 1946 and the same was pending in the
Hi gh Court and that it was only in 1953 that the appeal was
di sposed of. The contention now urged before us was, that
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as the Hi gh Court had held that the firmshould be treated
as having been dissolved as and from March 10, 1949, the
issue of any notice to Thyagrajan Chettiar as the nanaging
part ner of the firm was invalid and the assessment
proceedi ngs conpleted on that basis would also be illegal
If the contention of the appellant were to prevail it would
nmean that the validity or otherwi se of the assessnent order
would be retrospectively deternined by the result of the
appel | ant’ s appeal which was pending before the H gh Court,
so that if the High Court had held that the firmshould be
treated as dissolved only on the date of its judgment in
1953, the assessnent would be valid but that if the high
Court bad fixed the date of dissolution on sone date earlier
than March 31, 1951, the assessment woul d be deened invalid.
This argunment has only to be stated to be rejected. When
this

794

aspect ~of the matter was put to | earned Counsel for the
appel l ant, he fairly conceded that he could not on the facts
of this case maintain the position that the order of
assessnent to Excess Profits Tax was vitiated because of the
al l eged disruption of the firmof Mithappa & Co. before the
date of that order.

The other answer to the submission is that even assum ng
that the firmof Mithappa & Co. had been in fact dissolved
on sone date anterior to the assessment of the managing
agency business to Excess Profits Tax, that woul d not affect
the wvalidity of an assessment order passed after notice to
the person in nanagenent of -the business during t he
chargeabl e accounting periods, since, it was not  the firm
but " the business " that was the unit of  assessnent. In
this connection | earned Counsel for the appellant drew our
attention to a decision of the Madras High Court in A O
Pandu Rao v. Collector of Madras (1), and stated that it was
against himand directly covered the point and if correct
woul d | eave no scope for any further argunent. |In that case
a firm consisting of three partners carried on /business
under the nane of P. Nagoji Rao & Son, with one  of them
Gannu Rao as managi ng-partner. The chargeabl e accounting
peri ods concerned were the years fromApril 1,1944 to March
31, 1946. There were quarrels anong the partners which |ed
to the filing of a suit on February 26, 1947, for
di ssol uti on and accounts by two of the partners against the
nmanagi ng- part ner. The suit was decreed on Novenber 14,
1947, declaring the firm dissolved as. and  from the
institution of the suit-February 26, 1947.  The assessnent
of the business to Excess Profits Tax was  conpleted by
notices issued subsequent to that date to Gannu Rao as
managi ng- partner and the order of assessnent was passed on
Decenber 31, 1949, and a notice of demand under s. 29 of the
I ncome Tax Act was served on him No denand notices were
served on the other two partners, but proceedings for the
recovery of the tax were taken against themon the strength
of the notices served on Gannu Rao. These two partners
noved the Hi gh Court

(1) (1954) 26 I.T. 99.
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under Art. 226 of the Constitution for the issue of wits of
Certiorari to quash the orders of assessment to Excess
Profits Tax and the proceedings for recovery of the tax due
t her eunder. The order of assessnment was inpugned on the
around that by virtue of the decree in the suit, there had
been a dissolution of the firmand that Gannu Rao having
ceased to have authority to represent the firmor the other
partners, the assessnent coul d have been legally conpleted
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only by notices under s. 13 of the Excess Profits Tax Act
being served individually on the other partners, and that
the tax could be recovered only after notices to each of
themunder s. 29 of the Income Tax Act. The |earned Judges
repel |l ed these objections by reference to the provisions of
ss. 8 and 13 of the Excess Profits Tax Act under which it is
the " business " producing the income which is the unit of
assessnent for Excess Profits Tax as contrasted wth the
provi sions of the Indian Inconme tax Act under which the unit
of assessnent is either the individual, H ndu undivided
famly, firm conpany or association of persons, carrying on
the income-earning activity (vide s. 3 of the Incone Tax
Act -whi ch has not been made applicable to the Excess Profits
Tax Act under s. 21 of the latter Act). Under the
provi si ons of the Excess Profits Tax Act, wher e a
partnership carrying on a business becones disrupted and the
Excess Profits earned by the business before its dissolution
have to be assessed the assessnent has to be made under s.
44 of the Incone tax Act as nodified by the Central Board of
Revenue  ‘under the power vested in that behalf by s. 21 of
the Act and as so nodified's. 44 runs:

" \Where any business carried on by a firmor association of
persons has been di sconti nued, every person who was at the
time of such discontinuance a partner of such firm or a
menber of such association shall, in respect of the profits
of the firmor association, be jointly and severally |iable
to assessment under section 14 of the Excess Profits Tax
Act, 1940, and for the anmount of tax payable, and all the

provisions of the said Act shall, so far as may be, apply to
any such assessnent.™
796

The effect of this and other cognate provisions was thus
expl ai ned by the | earned Judges of the Madras H gh Court
"The result of s. 44 as anended by the  Central Board of
Revenue is to attract the _procedure applicable to an
undi ssolved firmto a dissolved firm and, therefore, if two
or three persons carry on business as a firm the assessnent
could be made on the partnershipin the partnership nane and
the persons, who carried on the business during the
chargeabl e accounting period will be liable to pay the tax
as provided by sub-s. (2) of s. 14, read with s. 44, I|ncomne-
tax Act, as nodified by the Central Board of Revenue.

As s. 63, Inconme-tax Act, is also nmde applicable to
proceedi ngs under the Excess Profits Tax Act, if, duringthe
chargeabl e accounting period, the firmcarried on business
as an undissolved firmand even if it became subsequently
di ssolved, by virtue of the provisions of s 44, the
assessnment could be made as if it were an undissolved firm
Under the provisions of s. 63, Incone-tax Act, notice
under s. 13 may be issued to and served on a partner of
a firm Section 63(2) says that

" Any such notice or requisition may, in the case of ‘@ firm
or a Hindu undivided famly, be addressed to any member of
the firmor to the manager or any adult mal e nmenber of the
famly and in the case if any other association of persons
be addressed to the principal officer thereof"

So far as the assessnment in the present case is concerned,
even assunming that by the date notice wunder s. 13 was
i ssued, the firm becane dissolved, the machinery provided
under the Act for the service of notice under s. 63 can be
availed of by serving notice on the partner. Not i ce,
therefore, to a partner is treated as notice to all."

As observed by Chakravartti, C. J., in Bose v. Manindra La
Goswanmi (1):

" It will thus be seen that in the case of excess profits
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tax, there 1is no difference in the nmethod of assessnent
prescribed for the assessnent of the profits of a running
busi ness and that prescribed for

(1) (1957) 33 I.T.R 435, 447.

797

the assessment of the past profits of a business carried on
by a firm since dissolved. 1In the case of a running
busi ness too, the assessnent is to be nade on the persons,
carrying on the business, jointly. 1In the case of the

busi ness of a firmwhich has been dissolved, it is to be
made on the partners jointly and severally; and since
section 44 of the Act is made applicable to the assessnent

of pre-dissolution profits of the business of a dissolved
firm such assessnent ~ can obviously be nade in t he
partnership nane. It~ was  obviously in view of these
provi sions that the learned Judge in the Madras case stated
that even assuming that the firm had been di ssolved by the
date of the issue of the notice under section 13, still, the
machi nery  provided  for by sections 13 and 14 of the Act

could be availed of and the partners would continue to be
jointly and severally liable to assessnent under section 14
of the Act and for the anmpunt of tax payable after

det erm nation."

I n our opinion, the passages extracted correctly express the
| egal position resulting fromthe rel evant provisions of the
Excess Profits Tax Act, 1940. W, therefore, hold that the
notice served on Thyagrajan Chettiar was valid and was
binding on the appellant and that there is ‘no basis for

chall enging the legality of the assessnent to Excess Profits
Tax.

Before | eaving the question of the validity of this order of

assessment dated March 31, 1951, a nminor point was nade to
which it is necessary to advert. The business incone of the
managi ng agency of Mithappa & Co. was conmputed 'at Rs.

1,02,219 for the 1st chargeable accounting period, viz., the
cal ender year 1942, and at Rs. 6,387 for the broken period
January 1, 1943, to March 4, 1943. These figurers which
were the sanme as those in the assessnent for incone-tax were
based on the remuneration to which the firmbecane entitled
on its nmanaging agency agreenent, with the Saroja MIlls
Ltd., and with which anmount the latter debited itself in its
accounts. The company however did not —disburse this
remuneration in cash, but this would make no difference to
the tax-liability of the firm since the firms ~accounts
wer e

102
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made on the nercantile basis. The MIIs raised a dispute
that the managi ng agents had not fulfilled certain of the
obl i gations undertaken by themin regard to the extension of

the mlls by increasing the spindle age, by reason-of @ which
default they claimed to have suffered a | oss of income and
for. that reason carried the amount of their cross claim
for damages to a suspense account, instead of crediting the
entire anount of managi ng agency renuneration to the firm

The sum of which i medi ate paynent was thus wthheld was Rs.

89, 137. At the tine of the Income Tax assessnent for the
cor respondi ng peri od, Thyagrajan Chettiar-who as the
managi ng- part ner of the firm participated in t hese

proceedi ngs, had urged the contention that as the MIIls had
withheld remuneration to the extent of Rs. 89 thousand odd
and had not credited that amobunt to the managi ng agents, the
sum could not be treated as the income of the firmfor the
assessment year. This objection was overrul ed on the ground
that the MIIls had never disputed that the entire amunt of
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Rs. one | akh odd was due by themto the firmand in fact
clained to deduct that entire sumas part of their busin

had
ess

expenditure. The sum of Rs. one | akh odd was due by themto

the firmand in fact had claimed to deduct that entire
as part of their business expenditure. The sum of Rs.
| akh odd was therefore held to have accrued to the firm
its income and that this remmined unaffected by
exi stence of the cross claim The contention which
repell ed by the Incone Tax Officer was addressed to us as
ground for disputing the inclusion of the Rs. 89 thous
odd as the incone of the firminits Excess Profits
assessment . W see no substance in the point urg
Learned Counsel referred us to the decision of this Court
Comm ssioner of Incone-tax, Mdras v. K R M T
Thi agaraja Chetty & Co. (1) ‘and to the observations at
261. We consider that the-decision far from supporting
appel l ant is really against him
There are therefore no | egal grounds for inmpugning
(1) [1954] S.C.R 258.
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the validity of the order of assessment to Excess Pro. f
Tax dated March 15, 195 1, and we consider that. the same
bi nding on the business and on the owners of that busin
i ncluding the appellant. ~ As a result, Wit Petition 130
1958 fails and has/'to be dism ss. ed.
The point that next calls for considerationis the subj
matter of Civil Appeal 107 of 1956 and this-i s whether
Excess Profits Tax assessed could be validly recovered f
the appellant by resort to the machinery for collect
provided by s. 46 of the Income Tax Act.
The argurment of | earned Counsel for the appellant . in reg
to this point ",as on the follow ng |ines:
Sections 45 to 47 of the Income Tax Act, 1922, which prov
for the recovery of |Incone-tax by coercive process, ho do
apply for the recovery of Excess Profits Tax by virtue
their inclusion in s. 21 of the Excess Profits Tax & Act
provisions applicable to the latter Act, and by reason
the assessnent on the firmof Mthappa & Co. the ~appel
becare Iliable to pay the Excess Profits Tax assessed.
wag neverthel ess urged that the coercive process for re
very of his tax liability under s. 46(2) of the lncone
Act could not be invoked against the —appellant,
submi ssion being rested on two propositions : (1) That
appel | ant was not an assessee " but only a " person lia
to pay the tax " within s. 29 of the Incone Tax Act-wh
runs:

"When any (tax, penalty or interest) is due in _conseque
of any order passed under or in pursuance of this Act,
Inconme-tax O ficer shall serve upon the assessee or ot
person liable to pay such (tax, penalty or interest)
notice of demand in the prescribed form specifying-the
so payable."

It was further urged that as in the present case there
been no notice of demand under s. 29 of the Incone Tax
specifically addressed to and served on theappel | ant, h
coul d not becone an " assessee in default neither would
tax payable by himbecone an arrear " as to permt

i nvocation of the coercive process under s. 46(2)
recovery. (2)

800

That the procedure for recovery enacted in ss. 45 to
including s. 46(2) were confined in their application to
assessees " and assessees in default " and did not ap
to the class of ot her persons liable to pay the tax "
against whomthe filing of a suit for the recovery of
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tax and the execution of decrees in such Suits was the only
machi nery through which the tax liability of this class
could be enforced. For the purposes of this case we do not
consider it necessary to deal wth the larger second

guestion as to whether the expression " assessee " and "
assessee in default " in ss. 45 & 46 of the |Incone Tax Act,
1922, should be held to be confined to " assessees " as

di stingui shed from" other persons liable to pay such tax
as these expressions occur in s. 29 of the Act, or whether
the expression " assessee " when it occurs in ss. 45 to 47
shoul d be understood as defined in s. 2(2) as including "

every person by whomincone-tax............... is payable ",
since we are clearly of the Opinion that the appellant was
an " assessee ". Section 21 of the Excess Profits Tax Act

carries a proviso which reads :

"Provided that references in the said provisions to the
assessee shall be construed references to a person to whose
busi ness this Act applies "

In view of this provision the appellant as the partner of
the " business " to which " this Act applies " would be " an
assessee "and not nerely an" other person liable to pay the
tax". He would al so be an "assessee in default" and the
anount due from himwoul d be an arrear since the notice of
demand wunder s. 29 of the Incone Tax Act was served on the
managi ng partner-Thyagrajan Chettiar, and such service woul d
be tantanount to a notice served on the appellant hinself by
reason of s. 63 of the Incone Tax Act. Indeed the entire
basis on which the assessnent proceedings conpleted after
notice to Thyagrajan Chettiar as the managing-partner of
Mut happa & Co. have been held by us to be binding on the
appel l ant  woul d preclude any argunent of the type  advanced
to challenge the binding character of the notices  served.
The appel lant was clearly an assessee in-default " within
801

s.46(1) of the Incone-tax Act-and the anbunt of tax and

penalty due fromhimwould be " an-arrear within s. 46(2).
We therefore hold that the proceedings for the recovery of

the Excess Profits Tax could properly be taken and that the
order of the H gh Court dismssing the appellant’s petition

for the issue of a wit of prohibition was correct.

The appeal fails and is dism ssed with costs. The petition

is also dismssed but as these two have been heard together
there will be no order as to costs in the petition
Both the Appeal and the Petition dism ssed.




