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The Judgrment of the Court was delivered by

B.P. SINGH J. In this appeal by special |eave the Union of India has

i mpugned the judgment and order of the High Court of Bombay at Goa dated
May 2, 2001 in Crimnal Wit Petition No. 3 of 2001 whereby the Hi gh Court
allowing the wit petition filed under Article 226 of the Constitution of

I ndi a quashed the order of the Court Martial dated 4th Septenber, 2000

whi ch found the respondent guilty of the offences under sections 497, 452
and 325 of the Indian Penal Code read with Section 77(2) of the Navy Act,
1957 (hereinafter referred to as 'the Act’) and the order of the Chief of
the Naval Staff dated 8th January, 2001 passed under Section 162 of the Act
as al so the order of the Chief of the Naval Staff dated January 31, 2001
passed under Section 163 of the Act. After going through the evidence on
record it also recorded a finding that there was no'legal evidence to
support the order of conviction and, therefore, gave to the respondent the
benefit of doubt.

The facts of the case so far as they are relevant for the disposal of this
appeal are :-

The respondent was an officer of the I'ndian Navy and at the relevant time
was serving as a Lieutenant posted in Goa. He was tried by a Court Martia
for of fences under sections 497, 506,452 and 325 of the 1ndian Penal Code
read with Section 77(2) of the Act. The Court Marital found the respondent
guilty of the offences under sections 497, 452 and 325 of the Indian Pena
Code read with Section 77(2) of the Act and ordered the respondent to be
kept in rigorous inprisonment for a termof 24 cal endar nonths as a Cass-1
prisoner; to be dismissed with disgrace fromthe Naval service and to

suf fer consequential penalties involved. The Chief of the Naval Staff in
exerci se of his power under Section 163 of the Act nodified the sentence
awarded to the respondent and ordered that the respondent be kept in
rigorous inprisonment as a Cass-1 prisoner for a period of 12 cal endar
nont hs and that he be dismissed from Naval service and shall suffer the
consequential penalties involved. The respondent submitted a petition on
Decenmber 4, 2000 under Section 162 of the Act with a request-to set aside
the findings and sentence awarded to himby the Court Martial, but the sane
was rejected by the Chief of the Naval Staff by his order dated January 31
2001.

The order of conviction and sentence passed by the Court Martial as well as
the orders of the Chief of the Naval Staff in exercise of powers under
sections 162 and 163 of the Act were chall enged before the Hi gh Court by
the respondent by filing a wit petition under Article 226 of the
Constitution of India. The challenge to the aforesaid orders was on severa
grounds. It was submitted before the Hi gh Court that the nenbers of the
Court Martial had not been appointed in conformty with Section 97 of the
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Act. Three of the Menbers of the Court Martial were inconpetent to act as

i mpartial Judges and the objection raised by the respondent in this regard
was di sposed of by the Trial Judge Advocate, without reference to the
menbers of the Court Martial, in gross violation of the mandatory

provi sions contained in Section 102 of the Act. As a result grave prejudice
was caused to the respondent and there was serious mscarriage of justice
by such officers continuing as nenbers of the Court Martial to try him The
order of Court Martial was also challenged on the ground of its failure to
record reasons for the conclusions reached by it. It was also subnitted
that the offences for which the respondent was tried were ordinarily

of fences which coul d have been tried by an ordinary crimnal court and,
therefore, trial by Court Mrtial was not justified.

On the other hand the Union of India contended that the Court Martial had
been properly constituted and it had scrupul ously observed provisions of
the Act and recorded a finding of guilt against the respondent. It was not
required to record reasons for its conclusions and its findings were,
therefore, not vitiated for this reason. The objection raised by the
respondent agai nst the inclusion of three officers as nenbers of the Court
Martial was duly considered by the trial Judge Advocate who rejected the
obj ection-as regards two of the officers, while the objection against the
third officer was considered by the nmenbers of the Court Martial and was
ultimately rejected. The trial Judge Advocate exercised his power to reject
such an objection in accordance with the provisions of Section 102 of the
Act. No irregularity was committed by him The proceedi ngs before the Court
Martial were conducted scrupulously in accordance with | aw and no
illegality had been conmmitted which either resulted in serious prejudice to
the respondent or in mscarriage of justice. The wit court, therefore, had
no jurisdiction to interfere with the inpugned orders. It was al so the case
of the Union of India that the offences for which the respondent was tried
whil e serving as a naval officer were triable by the Court Martial. The
respondent had, therefore, not nade out a case for interference with the
order of the Court Martial as well as the orders passed under Sections 162
and 163 of the Act having regard to the parameters of judicial interference
in matters of this nature.

The High Court first considered the scope of its wit jurisdiction in such
matters and the paraneters of judicial interference. It considered the
judgrments of this Court in Union of India and others vs. H mmat Singh
Chahar : (1999) 4 SCC 521 ; Lt. Col. Prithi Pal Singh Bedi vs. Union of
India and others : AIR 1982 SC 1413 and Uni on of India and others vs. Mjor
A. Hussain : (1998) 1 SCC 537 and held that though the Court Martia
proceedi ngs are subject to judicial review by the H gh Court in exercise of
its wit jurisdiction, the Court Martial is not subject to the
superintendence of the Hi gh Court under Article 227 of the Constitution. In
exercise of its jurisdiction the H gh Court will not mnutely exanine the
record of the Court Martial as if it was sitting in appeal. If the Court
Martial has been properly convened, and there is no challenge|to its
conposition, and the proceedings are in accordance wi th the priocedure
prescri bed, the H gh Court, or for that matter any Court, nust stay its
hand. Proceedings of a Court Martial are not to be‘conmpared with the
proceedings in a crimnal court under the Code of Criminal Procedure since
these proceedings remain to a significant degree, a specialized part of
overall mechanismby which mlitary discipline is preserved. The Court
Martial discharges judicial function and the procedure prescribed provide
for a fair trial to the accused. Therefore, unless it is shown that
prejudi ce has been caused or mandatory provisi ons have been viol ated, the
H gh Court should not allow the challenge to validity of the conviction and
sentence of the accused when evidence is sufficient.

Bearing the above principles in mnd the H gh Court proceeded to consider
the ot her subm ssions advanced before it. It rejected the subni ssion that
non-recordi ng of reasons in support of the conclusion reached by the Court
Martial vitiated the order. Relying upon the judgnent of this Court in S. N
Mukherjee v. Union of India, AIR (1990) SC 1984 it was held that the Court
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Martial is not required to record reasons for the conclusion reached by it
while recording a conviction. It also rejected the contention urged on
behal f of the respondent that the Court Martial was not duly constituted

i nasmuch as the mgjority of nembers of the Court Martial did not belong to
the executive branch of the Naval service as required by Section 97 (10) of
the Act. It accepted the subm ssion urged on behalf of the Union that al
the of ficers who were menbers of the Court Martial were Executive Oficers
whi ch was supported by a Notification issued in this regard. The

submi ssion, that the constitution of the Court Martial was not constituted
in conformity with the nandate of sub-section (16) of Section 97 of the Act
since it had to be constituted by the peers of the respondent, namely the
Li eutenants, and not by the Commanders, especially when the President was
Acting Captain, was also rejected. It was held that on a plain readi ng of
sub-sections (17) of Section 97, the nere fact that the nenbers of the
Court Martial were higher inrank to the petitioner, did not render the
constitution of the Court Martial infirm

The crucial question raised before the Hgh Court was with regard to the
manner i n whi ch, and the person by whom objection raised by the respondent
with regardto the conpetency of two nenbers of the Court Martial to act as
i mpartial judges was rejected. It is not in dispute that the respondent
objected to three nmenmbers of the Court Martial on the ground of their
conpetency to act as inpartial judges. The nenbers objected to were Captain
Rajiv Grotra, President, and a Menber Cdr. Suresh Mehta. The objection of
the respondent was rejected by the trial Judge Advocate without referring
the objection to the nenbers of the Court Martial for decision. The

obj ection as against the third nmenber, nanely Cdr. Narayan was referred to
all the menbers of the Court Martial excluding Cdr. Narayan, but the
objection was ultimately rejected. The H gh Court held that on a plain
readi ng of Section 102 of the Act the trial Judge Advocate had no
jurisdiction to dispose of an objection sunmarily which related to the
conpetency of a nmenber of the Court Martial to act as an inpartial nenber.
In the interest of fairness the Act envisages that the objection with
regard to any nmenber of the Court Martial must be dealt with at the
threshol d. The objection to any nenber of the Court regarding his
conpetency to act as an inpartial judge, nust be referred to the menbers of
the Court and di sposed of in accordance with the procedure laid down in
that section. At that stage any ot her objection, which did not relate to
the capacity of the nenber to act as an inpartial Judge had to be rejected
by the trial Judge Advocate. Ot her objections, if any, were to be dealt

wi th under section 103 of the Act. The | anguage of section 102 of the Act
clearly postul ates that when an objection is taken agai nst any nenber on
the ground of his inconpetency to act as an inpartial judge, the tria
Judge Advocate nmust stay his hand and is obliged to refer the sane to the
menbers of the Court Martial for deciding the same in the manner provided
for by section 102 of the Act. This provision is in-the nature of an
opportunity being offered to the concerned nenmber agai nst whom such a
ground is urged to recuse hinself, in view of the allegations nade. The
trial Judge Advocate had no jurisdiction to sunmarily reject such an
objection without referring the sanme to the nenbers. It would anount to
rewiting the said provision if it was to be held that the trial Judge
Advocate must in the first instance exam ne the objection hinself, as to
whet her the ground about the conpetency to act as inpartial judge is made
out or not. The summary rejection of the objection with regard to Captain
Rajiv Grotra and Cdr. Suresh Mehta was, therefore, not in accordance with
the procedure prescribed by law, and there was a clear breach of the

mandat ory provision relating to procedure of Court Martial, which
undoubt edl y caused gross mscarriage of justice to the respondent.
Accordingly it held that the constitution of the Court Martial itself
become susceptible to serious chall enge on account of inconpetency of
Captain Rajiv Grotra (President) and Cdr. Suresh, Menber to act as
impartial judges. Since the Court Martial was not duly constituted in
accordance with law, all subsequent steps taken by such a Court Martia
were nullity and non-est in the eye of law It further held that even the
objection with regard to Cdr. Narayan, which was referred to the nmenbers of
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the Court Martial and was rejected, was not disposed of in accordance with
| aw. The reason was that Captain Rajiv Grotra and Cdr. Suresh Mehta
continued to participate as nenbers of the Court Martial and participated
in the proceedi ng when the objection against Cdr. Narayan was referred to
the Court Martial. Having regard to the procedure prescribed by section 102
of the Act, the continued participation of Captain Rajiv Grotra and Cdr.
Suresh Mehta, without consideration of objection against themin accordance
with law, vitiated the proceeding of the Court Marital even in regard to
the consideration of the objection against Cdr. Narayan.

The High Court, therefore, held that the wit petition rmust succeed on the
sol e ground of non-conpliance of mandatory provisions of |aw while

consi dering the objection regarding inconpetency of Captain Rajiv Grotra
and Cdr. Suresh Mehta to act as inpartial judges, relying on the
observations of this Court in Ranjit Thakur v. Union of India and Os., AR
(1987) SC 2386 wherein it was held that participation of the objected
menbers in the Court Martial rendered the proceedi ngs coram non judice.

The Hi gh Court observed that in view of its above finding it was
unnecessary to exam ne the other contentions but since the parties had
addressed the Court at length on all points, it proceeded to deal with
ot her subm ssions as well.

It rejected the subm ssion urged on behalf of the respondent that the Court
Martial had no jurisdiction to try the respondent for the offences with

whi ch he was charged. It held that the respondent being a person subject to
Naval Law, even though the of fences of which he was charged were civi

of fences, he could be tried and puni shed under the provisions of the Navy
Act regardl ess of where the offences were comitted. Reference to section
78(2) of the Act was also of no assistance to the respondent because the

of fence under section 497 of the Indian Penal Code was quite distinct from
an of fence of rape under section 376 of the Indian Penal Code, and section
78(2) of the Act was confined in its application to the offences of murder
cul pabl e homi ci de not anounting to murder and rape.

The Hi gh Court was then persuaded to consider the evidence on record for
finding out whether there was any | egal evidence to convict the respondent
of the offences with which he was charged. Considering the offence under
section 497 of the Indian Penal Code the H gh Court found that the
prosecution had mserably failed to establish the factum of marriage and
its legality and, therefore, the first ingredient of the offence was not
established. Simlarly having scrutinized the evidence on record for the
limted purpose whether there was any | egal evidence to sustain the
conviction, the Hi gh Court held that having regard to the totality of
circunstances it woul d be wholly unsafe to record the finding of guilt
agai nst the respondent for the offences under sections 452 and 355 of the
I ndi an Penal Code. The Hi gh Court observed that it had not re-appreciated
the evidence as such, or nade any attenpt to find out sufficiency or
adequacy of evidence, but on wading through the evidence it found that
there was no | egal evidence to support the charges and, therefore, the
respondent shoul d be given the benefit of doubt. Wth these findings, the
Hi gh Court allowed the wit petition and quashed the inpugned orders.

Shri Anup G Chaudhary, senior counsel appearing on behalf of the Union of
India submtted that on a fair reading of section 102 of the Act it nust be
held that the trial Judge Advocate has power to reject summarily an

obj ection raised by the accused agai nst inclusion of any nmenber in the
Court Martial even if it was related to his conpetency to act as an

i mpartial judge. He enphasized the fact that under section 114 of the Act
the trial Judge Advocate exercises powers which are judicial in nature and,
therefore, section 102 nmust be understood in the background of the nature
of judicial functions perforned by the trial Judge Advocate. It was,
therefore, open to the trial Judge Advocate to consider the objection and
if he was of the opinion that the ground chall engi ng the conpetency of the
concerned officer to act as an inpartial judge did not have merit, he could
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reject the sane summarily. Only those objections, which rai sed grounds
worth considering had to be referred to the Court Martial for its decision
He, therefore, subnitted that the H gh Court had wongly relied on the
observations nmade by this Court in Ranjit Thakur’'s case (supra). According
to himthe principles laid down therein were wholly inapplicable to the
case in hand, because in that case this Court had considered the provisions
of the Arny Act, particularly Section 130 thereof which is quite different
from Section 102 of the Act. He, therefore, supported the ruling of the
trial Judge Advocate rejecting the objection of the respondent to two
menbers of the Court Martial on the ground of their not being conpetent to
act as inpartial Judges. In the alternative it is submitted that in any
case there was sufficient evidence on record to support the conviction, and
the H gh Court was, therefore, not justified in law in appreciating the

evi dence on record and reaching the conclusion that the respondent was
entitled to benefit of doubt. It is further contended that the respondent
havi ng submtted hinself to trial and the defect if any, not being of such
a nature as to vitiate the trial, it rmust be held that the respondent had
wai ved hi's objection against nenbership of two of the officers in the Court
Martial. According to him I|f the respondent was aggrieved by the ruling of
the trial Judge Advocate, he could have challenged his ruling by filing a
wit petition. He having not done so, it amount to a waiver and, therefore,
he coul d not be permitted to urge that ground in support of the wit
petition.

Shri Arun B. Saharya, senior advocate appearing on behalf of the respondent
submitted that the trial Judge Advocate was clearly in error in rejecting
the objection raised by the respondent under section 102 of the Act having
regard to the cl ear language of the section. Any objection relating to a
menber of the Court Martial on a ground which affected his competency to
act as an inpartial judge had to-be decided by the nenbers of the Court
Martial and not by the trial Judge Advocate. He took us to the schene of
the Act in support of his subm ssion. He further submitted that though the
trial Judge Advocate perforns functions which are judicial in nature, his
rol e beconmes relevant only after the trial commences, as is evident from
section 114 of the Act, and the trial does not commence till such tinme as
the objection under section 102 are-di sposed of and the President and every
Menber of the Court Martial is admnistered the oath or affirmation as
nmandat ed by section 104 of the Act and the plea of 'the accused on the
charges is recorded under section 105. That stage was never reached in this
case because the objections were not disposed of in accordance with the
procedure | aid down under section 102 of the Act. Moreover the provisions
of the Act further clarify that the function of the trial Judge Advocate is
only to advice the Court Martial and not to decide such issues.

On the question of waiver he submitted that-it inplies a conscious giving
up of aright. In the facts of this case it is apparent that the respondent
never waived his right to object to the menbership of three of the officers
in the Court Martial. He initially urged this subm ssion before the H gh
Court when he first filed the wit petition, which was di snm ssed as pre-
mature since he had not availed of the remedi es under sections 162 and 163
of the Act. Thereafter, he also urged this objection in his petition filed
under section 162 of the Act and finally the point was specifically urged
before the High Court in the instant wit petition out of which the present
appeal arises. He submitted that the respondent was not expected to
chal | enge every ruling given by the trial Judge Advocate, and it was only
appropriate that he permtted the trial to continue and then chall enged the
verdict of the Court Martial on the ground of glaring illegalities and
breach of nmandatory provisions of |aw which not only caused prejudice to
the respondent, but also resulted in serious nmiscarriage of justice. He
further urged before us that even though it is not perm ssible to the High
Court to exercise its wit jurisdiction to appreciate the evidence on
record in the same manner as the High Court nay do in a crimnal appea
before it exercising appellate jurisdiction, the verdict of the Court
Martial can certainly be challenged in wit jurisdiction if the Hi gh Court
is satisfied that there is no | egal evidence whatsoever to support the
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charges | evell ed agai nst the accused. He enphasized that in doing so the
H gh Court was not expected to scrutinize the evidence with a viewto
finding out whether there was sufficient evidence to record the conviction
but only to find out if there was any legally admi ssible evidence at all
whi ch coul d support the finding recorded by the Court Martial. Therefore,
not the sufficiency, but the existence of relevant material, was what the
Hi gh Court was entitled to look for in a case of this nature, and that is
preci sely what the H gh Court has done in this case. He, therefore,
supported the finding recorded by the H gh Court that there was no evidence
what soever to support the charges |evell ed agai nst the respondent and,
therefore, he was entitled to the benefit of doubt.

In reply Shri Anup G Chaudhary submtted that even if this Court cones to
the conclusion that there had been violation of nmandatory provisions of
section 102 of the Act and that the violation resulted in prejudice to the
respondent and serious m scarriage of justice, this Court should direct the
trial to conmence fromthe stage of section 101 of the Act. This was, of
course, subject to his contention that, in the facts and circunstances of
this case, the finding recorded by the Court Martial should be affirned.

It woul d be beneficial to notice a few provisions of the Navy Act, 1957,
whi ch woul d di scl ose the schene of the Act and the procedure to be foll owed
in a Court Martial proceedings.

Section 93 provides that an offence triable under the Act may be tried and
puni shed by court-nartial. Section 97 provides that court-marital shall be
constituted and convened, subject to the provisions of the sub-sections to
Section 97, by the President, the Chief of the Naval Staff, or any officer
enmpowered in this behalf by comrission fromthe Chief of the Naval Staff.
Sub-section (6) thereof provides-that a court-martial shall consist of not
| ess than five and not nore than nine officers. Sub-sections (7) to (22)
lay down the qualifications of the officers entitled to sit as a nenber of
the court-martial and other details relating to the constitution of a
court-martial. Section 99 |ays down that every court-martial shall be
attended by a person referred toas the trial Judge Advocate who shall be
ei ther a Judge Advocate in the departnment of the Judge Advocate Ceneral of
the Navy or any fit person appointed by the convening officer. Sub-section
(2) provides that the trial Judge Advocate shall adm nister ocath to every
witness at the trial and shall perform such other duties as are provided in
the Act and as may be prescribed. Sections 101 to 103 are of ‘consi derable
significance in this case and they are, therefore, reproduced for sake of
conveni ence : -

"101. Commencenent of proceedings. - (1) As soon as the Court has been
assenbl ed the accused shall be brought before it and the prosecutor, the
person or persons, if any defending the accused and t he audi ence adm tted.

(2) Except where the accused defends hinsel f, he may be defended by such
person or persons as may be prescribed.

(3) The trial Judge Advocate shall read out the warrant for assenbling the
court and the nanmes of officers who are exenpted fromattendi ng under sub-
section (20) of section 97 together with the reasons for such exenption.

(4) The trial Judge Advocate shall read out the nanes of the officers
conposing the court and shall ask the prosecutor whether he objects to any
of them

(5) If the prosecutor shall have nade no objection or after any objection
made by the prosecutor has been disposed of, the trial Judge Advocate shal
ask the accused if he objects to any nmenber of the court. 102. Gbjections to
nmenbers. - The followi ng provisions shall apply to the disposal of

obj ections raised by the prosecutor as well as the accused : -

(a) any nenber may be objected to on a ground which affects his
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conpetency to act as an inpartial judge; and the trial Judge Advocate may
reject sumarily without reference to the nmenbers of the court any
obj ection not made on such grounds;

(b) obj ections to nmenbers shall be deci ded separately, those to the
officer lowest in rank being taken first : provided that if the objection
is to the president, such objection shall be decided first and all the

ot her menbers whether objected to or not shall vote as to the disposal of
the objection;

(c) on an objection being allowed by one-half or nore of the Oficers
entitled to decide the objection, the nenber objected to shall at once
retire and his place shall be filled up before an objection agai nst another
menber is taken up;

(d) shoul d the president be objected to and the objection be all owed,
the court shall adjourn until a new president has been appointed by the
convening aut hority or by the officer enmpowered in this behalf by the
conveni ng aut hority; and

(e) shoul d a nenber be objected to on the ground of being sunmoned as a
wi t ness, and should it be found that the objection has been nade in good
faith and that the officer is to give evidence as to facts and not nerely
as to character, the objection shall be allowed.

103. Further objections. - (1) The trial Judge Advocate shall then ask the
accused whet her he has any further objection to make respecting the
constitution of the court; and shouldthe accused rai se any such objection
it shall then be decided by the court, which decision shall be final and
the constitution of the court-martial shall not be afterwards inpeached and
it shall be deened in all respects to have been duly constituted.

(2) If the accused should have no further objection to nake to the
constitution of the court or if any objection is disallowed, the menbers
and the trial Judge Advocate shall then make an oath or affirmation in the
formset out in section 104.

These provisions lay down the nmanner in which the proceedi ngs comrence
before the Court Martial and the objections, which are to be considered
even before the trial begins. These provisions, therefore, apply at the
pre-trial stage. After the provisions of sections 101 to 103 are conplied
with, the President and every menber of the Court Martial is required to be
adm ni stered an oath or affirmation in the form and nmanner prescribed by
section 104 of the Act. Thereafter under section 105 when the court is
ready to commence the trial, the trial Judge Advocate is required to read
out the charges and ask the accused whether he pleads guilty or not guilty.
If he pleads guilty and the court accepts the plea, it shall be recorded as
a finding of the court and the court shall proceed to take steps to pass
sentence unless there are other charges to be tried in which event the
sentence shall be deferred until after the findings on such charges are
given. If the accused pleads not guilty or refuses<to, or does not, plead
or if he clainms to be tried, the court shall proceed to try the accused.
Section 113 provides that when the case for the defence and the
prosecutor’s reply, if any, are concluded, the trial Judge Advocate shal
proceed to sumup in open court the evidence for the prosecution and the
defence and | ay down the |aw by which the court is to be guided. Section
114 | ays down the duties of the trial Judge Advocate at such trial. It is
the duty of a trial Judge Advocate to decide at the trial all questions of
law arising in the course of the trial, and specially all questions as to
the relevancy of facts which it is proposed to prove and the adm ssibility
of evidence or the propriety of the questions asked by or on behalf of the
parties; and in his discretion to prevent the production of inadnissible
evi dence whether it is or is not objected to by the parties. Under section
115 it is the duty of the court to decide which view of the facts is true
and then arrive at the finding, which under such view ought to be arrived
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at. Under section 116 after the trial Judge Advocate has finished his
sunmi ng up, the court is to be cleared to consider the finding. The tria
Judge Advocate shall not sit with the court when the court is considering
the finding and no person shall speak to or hold any communication with the
court while the court is considering the finding. Thereafter under section
117 the court is required to reassenble and the President shall informthe
trial Judge Advocate in open court what is the finding of the court as
ascertained in accordance with section 124.

It will thus appear that the steps taken before the stage is reached under
section 104 of the Act for administering oath or affirmation to the
President and the Menbers of the Court Martial, are taken at the pre-tria
stage. Though the proceedings comrence before the Court Martial for
conpliance of the requirenents of sections 101, 102 and 103 of the Act, the
trial comrences only after the President and the nenbers of the Court
Martial are administered oath as required by section 104 of the Act and the
accused i s produced before the Court Martial. Sub-section (3) of Section
101 directs the trial Judge Advocate to read out the warrant for assenbling
the court ‘and the nanes of officers who are exenpted from attending
together with the reasons for such exenption. After the warrant is read
out, the trialjudge is required to read out the nanes of the officers
conposing the court. It shall then ask the prosecutor whether he objects to
any of them |If any objection is nade by the prosecutor the same has to be
di sposed of. However, if the prosecutor has no objection, the trial Judge
Advocat e shall ask /the accused if he objects to any nenber of the court.

It would thus appear that before the trial conmences, objections to
menbership of the Court have to be considered with a view to ensure
fairness of trial and to avoid charge of bias against any of the nenbers of
the Court Martial. Section 102 | ays down the provisions, which shall apply
to the disposal of objections raised by the prosecutor as well as the
accused. C ause (a) provides that any nenmber may be objected on a ground,
which affects his conpetency to act as an inpartial judge, and the tria
Judge Advocate may reject summarily wthout reference to the nenbers of the
court any objection not made on such ground. C auses (b) to (e) lay down
the procedure to be followed by the nmenbers of the Court Martial while
consi deri ng such objections.

Section 103 refers to further objections. O ause(a) of section 103 begins
with the words ""the trial judge advocate shall then ask the accused

whet her he has any further objections to make respecting the constitution
of the court". If the accused rai ses any such objection, that is required
to be decided by the court, which decision shall be final and the
constitution of the court martial shall not be afterwards inpeached, and it
shall be deenmed in all respects to have been duly constituted. |In case the
accused has no further objection to nmake or the objection made is

di sal | owed, the menbers and the trial Judge Advocate shall then make an
oath or affirmation in the formset out in section 104. Fromthe schene of
these sections it is quite apparent that before the trial commences, al
objections to the constitution of the Court Martial nust be considered and
deci ded. Section 102 is confined to an objection on-the ground, which
affects the conpetency of the President or a nmenmber of the Court Martial to
act as an inpartial Judge. As would be clear froma reading of this section
as a whole it does not provide for the consideration of any other objection
at that stage. The section that follows i.e. section 103 refersto any
further objection respecting the constitution of the Court Martial. It is,
therefore, open to the accused to raise further objections on other grounds
respecting the constitution of the Court Martial, and for this purpose he
may urge the ground of breach of any or the provisions of the sub-sections
of section 97 of the Act, or any other objection which he has respecting
the constitution of the Court Martial. These objections have to be deci ded
under section 103 by the Court Martial, which nmust nmean all the nmenbers of
the Court Martial, who are entitled to sit as a Court after the disposal of
objections, if any, under section 102 of the Act.
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We then cone back to section 102 of the Act, particularly clause (a)
thereof. The real controversy in the instant case is the nature of
authority exercised by the trial Judge Advocate to reject sumarily,

wi thout reference to the nenbers of the Court Martial any objection not
made on a ground, which affects the conpetency of a nenber to act as an
impartial judge. While the respondent contends that all objections made on
a ground which affects the conpetency of a nenber to act as an inpartia

j udge have to be decided in accordance with the procedure laid down in
clauses (b) to (e) of section 102, according to the appellant it is open to
the trial Judge Advocate to reject sunmarily even an objection to a nenber
on the ground which affects his conmpetency to act as an inpartial judge. It
is contended that even if the ground urged, though it affects the
conpetency of a nenber to act as an inpartial judge, the trial Judge
Advocate may reject the sane if he finds no merit init.

We are inclined to accept the contention put forth by the respondent.

Cl ause (a) of section 102 is in.two parts. The first part refers to any

obj ectioon agai nst a nmenber on the ground, which affects his conmpetency to
act as ' an inmpartial judge. The second part deals with the authority of the
trial Judge Advocate to reject summarily wi thout reference to the nenbers
of the court "any objection not made on such grounds”. It was not disputed
before us that if there was avalid ground urged affecting the conpetency
of a menber to act as-an inpartial judge, the same has to be decided in
accordance with the procedure |aid down under clauses (b), (c), (d) and (e)
of section 102. The first part of clause (a) enables the prosecutor and the
accused to raise an objection of the nature specified. The second part of
clause (a) only enpowers the trial Judge Advocate to reject summarily any
obj ection not made on such grounds. To us it appears that the clear
intention of the legislature was that at the stage of section 102 only the
objections relating to nenbership of the court martial on a ground

af fecting the conpetency of any menber to act as a court martial are
required to be considered. Every other objection regarding constitution of
the court martial on other grounds has to be considered later, and that is
what is provided by section 103 of the Act. Al grounds other than the
ground which affects the conpetency of a nenber to act as an inpartia
judge, is required to be decided by the court, and no discretion is |eft
with the trial Judge Advocate. Reading the two provisions together the
schene of the Act appears to be that in the first i'nstance the court has to
consi der whether any of its nenber is disentitled to sit as a nenber of the
court martial on the ground that he is not conpetent to act as an inpartia
judge. No other objection is to be entertained at this stage. Therefore,
when an objection to any menber is raised on a ground other than the
ground, which affects his conpetency to act as an inpartial judge, the
trial Judge Advocate is authorized to reject the sanme sunmarily w thout
reference to the menbers of the court martial. But if any menber is
objected to on the ground, which affects his conpetency to act ‘as an
impartial judge, the trial Judge Advocate has no discretion in the nmatter
and he nust place the matter before the court, which nust consider the
objection in accordance with the procedure laid down in clauses (b) to (e)
of section 102. Wether there is any nerit in the objection, is not a
matter to be considered by the trial Judge Advocate, since he is not vested
with the jurisdiction to decide such objections. That power has to be
exercised by the court itself. The only authority that is given to the
trial Judge Advocate under clause (a) of section 102 is to reject at that
stage all other objections without reference to the nenbers of the court
martial which are not on a ground which affects the conpetency of a nenber
to act as an inpartial judge. This is because such other objections nmay be
consi dered later after the constitution of the court is first finalized
after disposal of objections to menbership of the court martial on the
ground, which affects the conpetency of any menber to act as an inpartia

j udge. The schene of the Act, therefore, is to provide for two stages at

whi ch the objections to the constitution of the court martial have to be
consi dered. Section 102 clarifies that at that stage only those objections
have to be consi dered whi ch proceed on a ground, which affects the

conpet ency of any menber to act as an inpartial judge. Al other objections
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to the constitution of the court have to be considered after the objections
on the grounds specified in clause (a) of section 102 of the Act are

di sposed of. Those ot her objections have to be disposed of in the manner
 ai d down under section 103 of the Act.

The High Court has taken the sane view as we have taken of the provisions
of sections 102 and 103 of the Act. The trial Judge Advocate, in the
instant case, rejected sumarily the objection taken by the respondent to
the nmenmbership of two of the officers, while the objection against the
third officer was rejected by the court itself. Having perused the mnutes
of the trial Judge Advocate it cannot be said that the ground on which the
obj ection was taken was not one, which affected the concerned nenber to act
as an inpartial judge. The objection as against the President of the Court,
nanely Captain Rajiv Grotra was that he was a course-mate of Cdr. Baij al
with whose wife the respondent was all eged to have had adul t er ous
connections. Simlar objection was taken to the menbership of Cdr. Suresh
Mehta that he was the course-mate of the conplainant. It would thus appear
that the respondent objected to their menbership on a ground, which
affected their conpetency to act as an inpartial judge. The question

whet her  t'he obj ecti on was sustai nable or not, was a question which had to
be deci ded by the nenbers of the court nartial in accordance with the

provi sions of clauses (b) to (e) of section 102. Instead of follow ng the
procedure | aid down by the aforesaid sub-sections, the trial Judge Advocate
usurped the jurisdictionof the court and rejected summarily the objection
of the respondent after going through the material on record, holding that
the objections were not sustainable. In-doing so he clearly over stepped
the limtations of his jurisdiction and decided a natter which the court

al one, and not he, was enpowered to decide. The question whether the ground
i s substantiated by material brought on record is a question, which rel ates
to the nmerit of the objection.  The respondent nmay be able to substantiate
the ground urged by himor he may fail to do so. In that event his
objection may be rejected by the nenbers of the court nartial but that is
not to say that the ground on whi ch objection was taken did not affect the
conpetency of a nmenmber to act as an inpartial judge. The jurisdiction of
the trial Judge Advocate under clause (a) of section 102 is limted to the
extent of finding out whether the objection is on the ground specified in
the first part of clause (a). If it was such a ground, then regardl ess of
its merit, the objection had to be decided by the court martial in
accordance with the procedure laid down in that section. If it was not such
a ground as specified in the first part of section 102, it was then his

di scretion to summarily reject the same. The words of the section are "my
reject summarily" which is indicative of a discretion vested in him That
is because if the objection is an objection respecting the constitution of
the court, but not on the ground specified in clause (a) of section 102,
then he may rather than disnmissing the objection reserve it for

consi deration after the objections under sections 102 are di sposed of and
the objections under sections 103 are taken up for consideration

We are, therefore, in agreement with the High Court that the trial Judge
Advocat e exceeded his jurisdiction under clause (a) of section 102 of the
Act and because of his erroneous exercise of jurisdiction the objections
relating to the constitution of the Court Martial renmined undecided by the
conpetent authority, and yet the nmenbers of the Court Martial proceeded
with the trial and found the respondent guilty. This was done in breach of
a mandatory provision of section 102 of the Act. Non-conpliance of the
mandat ory provision of section 102 is an infirmty which goes to the root
of the jurisdiction and without nore, vitiates the proceedings. It was so
held by the court in Ranjit Thakur’'s case (supra) where the Court
considering a simlar provision, though under the Army Act, observed :-

"The procedural safeguards contenplated in the Act nust be considered in
the context of and corresponding to the plenitude of the sumary
jurisdiction of the Court-Martial and the severity of the consequences that
visit the person subject to that jurisdiction. The procedural safeguards
shoul d be comrensurate with the sweep of the powers. The w der the power,
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the greater the need for the restraint in its exercise and correspondingly,
nore |iberal the construction of the procedural safeguards envi saged by the
Statute. The oft quoted words of Frankfurther, J. in Vitarelli v. Seaton,
359 US 535 are again worth recalling:

Y If dismssal fromenploynent is based on a defined procedure, even

t hough generous beyond the requirenents that bind such agency, that
procedure nust be scrupul ously observed....... This judicially evolved rule
of administrative lawis now firmy established and, if | may add, rightly
so. He that takes the procedural sword shall perish with that sword."

VWhat energes, therefore, is that in the present case there is a non-
conpliance with the nandate of S.130 with the attenti on consequence that
the proceedings of the Summary Court-Martial are rendered infirmin |aw "

This Court referred to simlar observations nade in Lt. Col. Prithi Pa
Singh Bedi v. Union of India, AR (1982) SC 1413 where this Court
observed: -

Y Whenever an objection i's taken it has to be recorded. In order to
ensure that anyone objected to does not participate in disposing of the
objection.....

...... This is a mandatory requirenent because the officer objected to
cannot participate/in the decision disposing of the objection

..... The provision conferring a right on the accused to object to a nmenber
of the Court Martial sitting as a nenber and participating in the tria
ensures that a charge of bias can be made and investi gated agai nst

i ndi vi dual nmenbers conposing the Court - Martial. This is pre-eminently a
rati onal provision which goes-a |long way to ensure a fair trial."

On the question of bias, the Court in Ranjit Thakur’s case (supra) observed
thus : -

"The second |inmb of the contention is as to the effect of the alleged bias
on the part of respondent 4. The test of real |ikelihood of bhias is whether
a reasonabl e person, in possession of relevant information, would have
thought that bias was likely and is whether respondent 4 was |ikely to be
di sposed to decide the matter only in a particular way.

It is the essence of a judgnent that it is nmade after due observance of the
judicial process; that the Court or Tribunal passing it observes, at |east
the mininmal requirenments of natural justice is conposed of inpartia

persons acting fairly and without bias and in good faith. A judgnent which
is the result of bias or want of inpartiality is a nullity and the tria
"coram non judice . (See Vassiliades v. Vassiliades, AIR (1945) PC 38."

In Union of India and Os v. Major A Hussain, [1998] 1 SCC 537, while
dealing with the paraneters of judicial review and interference with Court-
Martial proceedings this Court observed : -

"23. Though court-martial proceedings are subject to judicial review by the
Hi gh Court under Article 226 of the Constitution, the court-martial is not
subj ect to the superintendence of the Hi gh Court under

Article 227 of the Constitution. If a court-martial has been properly
convened and there is no challenge to its conposition and the proceedi ngs
are in accordance with the procedure prescribed, the High Court or for that
matter any court nust stay its hands."

(enphasi s suppli ed)

To the sane effect are the observations in Union of India v. H nmat Singh
Chahar, [1999] 4 SCC 521. It was said, while considering provisions of the
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Navy Act, 1957 :-

"4. Since the entire procedure is provided in the Act itself and the Act

al so provides for a further consideration by the Chief of the Naval Staff
and then by the Union Governnent then ordinarily there should be a finality
to the findings arrived at by the conpetent authority in the court-martia
proceedings. It is of course true and notwi thstanding the finality attached
to the orders of the conpetent authority in the court- nartial proceedings
the Hgh Court is entitled to exercise its power of judicial review by

i nvoki ng jurisdiction under Article 226 but that would be for a linted

pur pose of finding out whether there has been infraction of any mandatory
provi sions of the Act prescribing the procedure which has caused gross

m scarriage of justice or for finding out that whether there has been
violation of the principles of natural justice which vitiates the entire
proceedi ngs or that the authority exercising the jurisdiction had not been
vested with jurisdiction under the Act."

Learned counsel for the appellant submtted that except one, the aforesaid
deci si ons ‘'were rendered whil e considering the provisions of Section 130 of
the Arny ‘Act, which is differently worded. It nmay be that section 130 of
the Arnmy Act is differently worded, but that will not make any difference
to the application of the principles laid down by this Court in the

af oresai d decisions. Section 130 of the Arnmy Act as well as section 102 of
the Navy Act relate to the objection to the inclusion of any officer as
menber of the Court Martial. It nmay be that the procedure prescribed is not
identical, though simlar, but if the provision is mandatory in nature and
there is non-conpliance with that provision, the consequences will be the
sane. We, therefore, hold that non-conpliance with section 102 of the Navy
Act has vitiated the proceedi ngs before the Court Martial

This takes us to the second submi ssion urged on behal f of the appell ant
that the respondent has waived his right to raise such objection since he
did not challenge the ruling of the trial Judge Advocate by filing a wit
petition before the High Court. We find no nmerit in this subnission because
it is not expected of an accused to challenge every ruling in the course of
atrial as that would unnecessarily protract the trial, something, which is
not encouraged by the courts. He raised that objection in his petition
under section 162 of the Act and thereafter rai sed'the sane abjection in
the instant wit petition fromwhich this appeal arises. It cannot,
therefore, be said that he waived his right to raise this objection nerely
because he did not challenge the ruling of the trial Judge Advocate
imediately after it was given at an internediate stage of the proceedings.

We, however, find considerable force in the subm ssion urged on behal f of
the appel l ant that having found that there was a breach of mandatory

provi sion of the Act which vitiated the proceedi ngs before the Court
Martial, the Hi gh Court was not justified in considering the evidence on
record even for the limted purpose of discovering whether there was any

| egal evidence to sustain the charges. Counsel for the respondent on the

ot her hand submitted that it was within the power of judicial review of 'the
Hi gh Court to quash an order of conviction recorded by the Court Martial if
it cane to the conclusion that the finding of the Court Martial was
perverse as there was no | egal evidence whatsoever to support the
conviction. In our view, in the facts and circunstances of this case this
guesti on had becone academi c once it was found that the proceedings before
the Court Martial were vitiated on account of non-conpliance with the

provi sions of section 102 of the Act. If the very constitution of the Court
Martial was not in accordance with law, then any proceedi ngs taken before
such an inproper Court Martial was a nullity as far as the trial is
concerned. As a consequence, the evidence recorded before such a Court
Martial had no sanctity in law and, therefore, did not deserve any further
consi derati on.

We, therefore, set aside the finding recorded by the H gh Court that there
was no | egal evidence whatsoever to support the charges |evelled against
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the respondent and that he was entitled to benefit of doubt. The findings

of the Hi gh Court on other questions are affirned. The order of conviction
passed by the Court Martial as well as the orders made under sections 162

and 163 of the Navy Act have been rightly quashed by the H gh Court.

In the facts and circunstances of the case we leave it to the authorities
concerned to consider whether or not to continue the Court Martia
proceedi ngs fromthe stage of section 102 of the Act. W nake no direction
in that regard. In case it is decided to continue the proceeding, the

obj ections raised by the respondents shall be placed for consideration and
deci sion by the nmenmbers of the Court Martial in accordance with the
procedure |laid down in clauses (b) to (e) of section 102 of the Act. This
is on the assunption that all the menbers of the Court Martial are

avail able to act as such. In the event of non-availability of any or al
the menmbers of Court Martial earlier constituted, it will be open to the
conpetent authority to constitute a fresh Court Martial. In that event the
guesti on whet her the objections survive or not may have to be reconsidered
dependi.ng on whether the President or the Menbers objected to continue to
serve on the Court Martial. Thereafter further proceedings shall be taken
in accordance with law. The Court Martial shall not be influenced by any
observation made by the H.gh Court in its inpugned judgnent. W have
scrupul ously avoi ded reference to the facts of the case and the nerit of
the charges against the respondent. However, nothing said in this judgnment
shal | be construed as expression of opinion on the nmerit of the charges,
whi ch shall be considered in the light of the evidence, which may be
produced by the prosecution before the Court Martial or the reconstituted
Court Martial, as the case may be, if the conpetent authority so deci des.

Before parting with this judgment we may notice the subm ssion urged on
behal f of the respondent that the re-trial of the respondent, even if
ordered, will be barred by limtation in view of the provision of section
79 of the Act. According to | earned counsel for the respondent the tria
conmences when the charges are read out to the accused and his plea is
recorded in accordance with section 105 of the Act. W do not wish to
express any opinion on this question. However, the respondent will be at
l[iberty to raise this question in appropriate proceedi ngs before the
appropriate forum if occasion arises.

Thi s appeal is accordingly disnissed but subject to the direction
af or esai d.




