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ACT:

I ncome-tax Act ~ (11 of 1922) s. 10(2) (xv)-Scope of-
Payment of managi ng agent of conpensation for term nating
managi ng agency Whet her capital or revenue expenditure.

HEADNOTE:

An analysis of s. 10(2) (xv) of the Income-tax Act,
1922, shows that in order to be a deductible expenditure the
amount has to fulfil two conditions, (i) that it nust be
laid out wholly and exclusively for the purpose of the
busi ness, profession or vocation. and (ii) that it should
not be an expenditure of a capital nature. Both these
conditions have to be conplied with before an assessee can
cl ai m deducti on under the section. [660 G

Some of the tests that have been evol ved by courts for
determ ning when. an the facts and circunmstances of a
particul ar case, the expenses disbursed an assessee anpunt
to a capital expenditure or revenue receipt arc:

(a) Bringing into an asset or advantage of enduring
nature would lead to the inference that the expenditure is
of a capital nature. The terns ‘asset’ or ‘advantage of
enduring nature’ are descriptive and the —question wll
depend upon the facts of each case.

(b) An itemof disbursenent may be regarded as of a
capital nature when it is relatable to a fixed asset or
capital, whereas circulating capital or stock-in-trade would
be revenue receipt.

John Smith & Sons v. More 12 T.C. 266, 282, referred
to .

(c) Expenditure relating to frame work of the business
is generally of a capital nature.

(d) Wen a nmanagi ng agency is term nat ed t he
termnation is in terrorem that is if comrercial expediency
requires that the agency should the ternmnated as it had
become one, or it was creating difficulties or the agents
were guilty of negligence, etc., or if any paynents were
made as retrenchment conpensation, or confirnment of benefit
an enployees or for termnation of other disadvantages or
onerous relationship it would be a capital expenditure but
if it is purely voluntary obtaining substantial benefits it
woul d be revenue expenditure. [659E-660D]
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In the present case, the appellant agreed to enploy a
firmas its managing agent for 20 years and to pay them
comm ssion at 2 1/2% But after two years the appellant
term nated the agreenent. The nanagi ng agents received Rs.
25,000 as compensation and executed a release deed. The
appel | ant thereafter enployed another rmanagi ng agent at 2%
conmi ssion. There was nothing to show that the out-going
managi ng agents were guilty of any faches, negligence, or
that they had cause and loss or disadvantage to the
appellant so as to justify the sudden term nation of their
agency, or that they did not agree to reduce the conmi ssion.
On the other hand, the Board of Directors paid high
conpliments to the outgoing nmanaging agents. By enploying
the new mmnaging agents ~at the |esser comission a net
profit of Rs. 30,000 was nmade by the appellant per annum
The nenbers of the outgoing and incom ng agents, belonged to
the same famly as the appellants, showing, that the
appel l ants were interested in both of them

The ~'appellant contended “that the expenses of Rs.
2,50, 000 " was incurred by the appell ant whol |'y and
exclusively for carrying on the business or the conpany and
would therefore be an allowable deduction under s. 10(2)
(xv); but the departnent-and the Tribunal negatived the
contention. On reference, the H gh Court held that the
expenditure was incurred wholly and exclusively for the
Purpose of ‘appellant’s business. but. ‘as the anmobunt was in
the nature of a capital expenditure, it was not deductible
under the provision
649

Di sm ssing the appeal to thi's Court,

N

HELD: The Hi gh Court was right holding ‘that the
di sbursenment of conpensation of Rs. 2,50,000 was of a
capital nature and was therefore _not a deducti bl e
expendi ture under s. 10(2) (xv. ). [661 (G

(1) Merely because the expenditure is incurred in the
course of the business is in could not be said that it would
never be a capital expenditure. Section 37 of the 1961 Act
corresponding to s. 10(2)(xv) of ~the 1922 Act. ‘itself
tenpl ates a contingency where, even though the expenditure
us incurred wholly and exclusively for the purpose of the
business, it may still be of a capital nature. But the Hi gh
Court was in error in this case in holding that the
expenditure was wholly and exclusively the purpose of the
busi ness, because. the finding is not borne out by the facts
and circunstances of the case. [660 H 661 A G H]

(2) The question whether conpensation paid to the
out goi ng managi ng agents is capital or revenue expenditure
depends on the facts and circunstances of each case. [662 A-
Bl

(3) The present case is covered by the decision of this
Court in Codrej Conpany v. C.I.T. Bonbay Gty (47 1.T.R
381). That case has considered all the previous decisions
and has laid domm that in circunmstance such as in the
instant case the expenditure would be a capital expenditure
in the hands of the payer and a capital receipt in the hands
of the payee-company within the managing of s. 10(2) (xv)
The contention that the case was concerned any as with the
nature of the paynent in the hands of the payee conmpany and
that the observations regarding the nature of the paynent in
the hands of the payer-conpany would be abiter, is wthout
subst ance. [654C, G H|

(4)(a) The appellant has brought into existence an
advantage of an enduring nature by the change in managi ng
agency, because, the ampunt of Rs. 30,000 which the
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appel l ant got by way of recurring benefit per annum nust be
regarded as an advantage of an enduring nature so as to fal
withinits definitionin Atherton v. British Insulated and
Hel sby Cables Ltd. (10 T.C 671) leading to the inference
that the expenditure is of a capital nature. [661 F]

(b) It was not the case of the appellant reducing its
expenditure by getting rid of the nmmnaging agency and
taki ng over the managenment itself to save the middleman
profit. [653 B]

(c) In the present case the only inference that could
be drawmn fromthe circunmstances of the case is that the
term nation of the managi ng agency by the appellant was
with the oblique notive of benefiting both the nmanaging
agents, in whom the appellant was interested, and not
because of and comrercial expediency. [661 D

C.1. T Wst Bengal Il Calcutta v. Coal Shipnent (P) Ltd
[1971] 3 S.C. C. 736, 740-41. The Conmi ssi oner of |ncone-tax
Madras v.  Ms. Ashok  Leyland Ltd [1973] 3 S.C C. 201. 204
and M | K/ Brothers~ (P) Ltd. v. Comm ssioner of |ncone-tax
Kanpur [1973] 3 S.C.C. 30, 34 followed.

Anglo Persian oil Co. (India) Ltd. v. Comm ssioner of
Income-tax 1 T.T.R 129 133; Conm ssi oner of Income-tax v.
Shaw Wal | ace and Conpany L:R 59 |I.A 206, 211; Karam Chand
Thopar and Brothers. (P) Ltd. v. Comm ssioner of I|ncone-tax
(Central) Calcutta’ 80 I.T.R 167, 171. Conmi ssioner of
I ncome-tax Calcutta /v. Turner Mrrison & Conpany. Private
Ltd. 681 T.R 147, 156 and Geaves Cotton & Co. Ltd. v.
Conmi ssi oner of Income-tax Bonbay ~City 48 |.T.R 111, 134,
expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI O\~ Givil™ Appeal No.' 2203 of
1970.

Appeal by Special Leave fromthe Judgnent and order
dated the 26th Septenber. 1969 of the Allahabad Hi'gh Court
in Incone Tax Ref No. 420 of 1963
11-L9255SupCl /75
650

A. K Sen and M M Kshatriya, for the appellant.

B. B. Ahuja and S. P. Nayar, for the respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This is an appeal by special |eave
against the order of the High Court of ~Allahabad dated
Sept enmber 26, 1969 on a reference nade to it by the |Income-
tax Appellate Tribunal, Allahabad Bench. The facts giving
rise to the present appeal may-be briefly summarised as
fol | ows:

The appellant assessee is a public linmted conpany
known as ‘J.K Cotton Mnufacturers Ltd" and the matter in
di spute relates to the assessment year 1944-45. The
appel l ant entered into an agreenent with the firm called
Juggi | al Kam apat and enpl oyed the said firmas the Managi ng
Agents of the Conpany. The agreenent was executed on August
8, 1941 and the Managi ng Agents were to work for the Conpany
for a period of 20 years and were to charge comm ssion at
the rate of 21% About two years later the appellant decided
to termnate the agreement executed in favour of Juggila
Kam apat and the said Managing Agents readily accepted the
offer made by the appellant as a result of which a deed of
rel ease was executed by the Managing Agents Juggila
Kam apat on Septenber 28, 1943. Under the release the
appel l ant agreed to pay a sum of Rs. 2,50,000 to the
out goi ng Managi ng Agents by way of conpensation for
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term nating the agreenent nuch earlier than stipul ated under
the original contract. The appellant, however, enployed
another firm nanely, J.K  Conmercial Corporation as their
new Managi ng Agents and executed an agreement in their
favour on Septenber 30, 1943. The action of the Company was
approved by the Board of Directors.

The dispute in the instant case centres round the
guestion as to whether the conpensation of Rs. 2,50,000 paid
to the outgoing Managing Agents was a capital or a revenue
expenditure incurred by the appellant. The stand taken by
the assessee before the revenue was that as the expenses
were incurred wholly and exclusively for the purpose of
carrying on the business of the Conpany it would fall under
s. 10(2)(xv) of the Incone-tax Act, 1922, which is the sane
as s. 37(1) of the Incone-tax Act, 1961, and therefore an
al |l owabl e deduction under the aforesaid provision. The
appel lant’ s case was negatived. by the Incone-tax officer
the Appellate Assi stant Conmmssioner and also by the
Tribunal. 'The  Tribunal also refused to make a reference to
the High ' Court as in its opinion no point of |aw arose. The
appel | ant -t hen approached the H gh Court of Allahabad which
directed the Tribunal to nake a reference on the follow ng
four points and accordi ngly the Tribunal rmade a reference to
the H gh Court on those points:

"1. Wiether /there was any material on the basis
of whi cht he /Appel late Tribunal” coul d hold that the
goodwi | | | of

651
Juggi | al Karnl apat Cotton Manufacturers Ltd, was
transferred to the J/K- Cotton Manufacturers Ltd,

2. Whet her there was any material on the record for a
finding that the said transfer had been for a sum
of Rs. 1.00,000 or for any other sum and

3. Whet her there was any material on the record from
which it could be held that the Iland had
appreciated in value formRs. 49,526/13,/6 to Rs.
1,00, 000,

4. \Whether a sum of Rs. 250,000 paid by the assessed to

the Mnaging Agents for the termination of their

Manning Agency is an expenditure adnissible under

Section 10(2) (xv) of the Incone-Tax Act,"

VWen the mtter was heard by the Hi gh Court, the assesses
did not press any other point excepting point No. 4 which
related to the question whether a sumof Rs. 2,50,000 paid
by the assesses to the outgoing neaning Agents was an
admi ssi bl e expendi ture under s. 10(2) (xv) of the Incone-tax
Act, 1922. The H gh Court by it judgnment dated Septenber
26, 1969, held that the expenditure in question was incurred
wholly and exclusively, for the purpose of  assessee’'s
busi ness, but as the ampunt was in the nature if a capita
expenditure it was not (deductible under the provisions of
the incone tax Act and hence this appeal before us by
speci al | eave.

M. Asoke Sen |earned counsel for the appellant for
submitted two points before us in support of his case. In
the first place it was contended that the H gh Court having
hel d that the expenditure incurred was whol |'y and
exclusively |‘or the purpose of the business should have
held that s. 10(2) (xv) applied in terns and therefore. the
expenditure was a revenue expenditure which would be
deducti ble under s 10(2) (xv) of the Income-tax Act; and
second, it was submitted that the High court was in error
in not correctly applying the decision of this court in
Godrej & Co. v. Comm ssioner of Income-tax Bonbay city(1).

The | earned counsel for the appellant has adunbrated
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four pro positions before us for consideration

(1) Were a paynent is nade by the payer Conpany
to the payee Conpany ill lieu of term nation
of its agency it does not followthat the
said pay meat which was nmade for the purpose
of business must ipso facto be considered to
be capital expenditure in the hands of the
pl ayer Conpany.

(2) So far as the payee Conpany is concerned. the
law is that generally any conpensation
received by it not he considered as capita
recei pt

(1) 37 1.T.R 381.
652

(3) So far _as the payer Conpany is concerned, if
paynment is for the purpose of business, the
nmere fact~ that it has, bar virtue of the
paynment, increased its profits and reduced
its “expenses, should not be regarded as
expenditure of” capital nature but would be
one in the course of business unless sone
oblique or gratuitous purpose is involved.

(4) The principles laid down in Godrej & Co. ’'s
case (supra) would have to be read as |aying
down only a proposition that the payer
conpany, nanely, the nmmnhaged conpany, was
maki ng a paynent to the payee conpany as a
capiital contribution to the payee conpany and
in the hands of the payee company the anount
beconmes - a receipt of conpensati on for
incurring losses. |n other words ‘the High
Court did not correctly apply the decision of
this Court in Godrej & Conpany’ case (supra).

So for as propositions Nos. (1) to (3) are concerned their
correctness cannot be disputed, because these propositions
are covered by abandon authorities. As regards proposition
No. (4) it seens to us that on a close and careful reading
of the judgnent of this Court in.on Goderaj & Conpany case
(supra) the contention of the learned counsel for the
appel l ant on this point appears to be without any substance.
We shall show that the facts of the present case appear to
be on all fours wth the ratio laid down by this Court in
Goderaj & Conpany’s case (supra).

M. Ahuja appearing for the revenue, however, submtted
that the termination of the nanagi ng agency by the appel | ant
was made for extra-commercial reasons, the min intention
being to benefit both the outgoi ng Managi ng Agents Juggil a
Kam apat and the incomng Mnaging Agents J.K Conmercia
Cor poration which belonged to the sane fanmly of. Singhanias
and, therefore, as the conpensation paid to the ~outgoing
Managi ng Agents led to a profit to the company“ it would
amount to acquisition of a new asset and woul d, therefore be
a capital expenditure.

Before dealing wth the contentions raise before us by
the learned counsel for the appellant, it may be necessary
to nention a few facts whi ch have been found by the Tribuna
and whose correctness has not been disputed before us.

(1) That there was no suggestion nor any iota of
evidence to show that the outgoing Managi ng Agents were in
any way guilty of |aches, negligence or that they had caused
any | oss or disadvantage to the appellant so as to justify a
sudden termination of their agency after two years although
it was stipulated to continue for 20 years. On the other
hand the annexures filed along with the statement of the
case sent by the Tribunal to the High Court clearly show
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that the Board of Directors paid high conplinents to the
out goi ng Managi ng Agents Juggil al Kanl apat .
653

(2) That although the* incoming Managing Agents J.K
Conmer ci al Corporation were prepared to serve the appell ant
on a commssion of 2 % only, there is nothing to suggest
that the outgoing nmanaging Agents had refused to reduce
their commssion if that was the only ground for changing
hands of the managi ng agency-.

(3) This 1is not a case where the appellant reduced its
expenditure by doing away with the mddl eman’s profit, e.g.
to get rid of the managing agency and taking the managi ng
agency itself. It is only question of substituting one
Managi ng Agent |‘or anot her

(4) That although-a compensation of Rs. 2,50,000 was
pai d by the appellant to the outgoing Managi ng Agents yet by
enpl oyi ng the new Managing Agents a net profit of Rs 30,000
was made by the  Conpany which was in the nature of a
recurring benefit, apart fromother facilities.

(5) That «constitution of the two Mnaging Agents,
nanely, out going and the incom ng  Managi ng Agents shows
that Singhania famly (the appellant) had mgjor interest in
both of them

These facts have been clearly proved by the additiona
documents filed in/this Court which were the annexures filed
by the Tribunal in the statement of the case sent to the
H gh Court along with the reference: Annexure 'G at p. 69
of the Paper Book shows that at the tinme of terminating the
agency of Juggilal Kam apat high conmplinents were paidto
the said Managi ng Agents as woul d appear fromthe m nutes of
the neeting held on August 24, | 943 . The follow ng
observation, were nmade in that neeting:

"There was a frank di scussion anong the Directors
and it was unaninously agreed that even though the
present Managi ng Agents have been rendering very good
services to the Conpany, and have been carrying on its
affairs in a creditabl e manner, there was no denying of
the truth that the appointment of Managi ng Agents of
the constitution and conposition of the J. K. Conmmercia
Corporation Ltd. would give to the Conpany unique
advant ages which the present Managing agents may
perhaps be not able to inpart, being a partnership
firm and further as the J.K  Commercial Corporation
Ltd., has offered its services on |lower ternms, the
conpany would be benefited by a saving of above Rs.
30, 000/ - per annum"

The minutes quoted above would clearly show two things-that
vary high conplinents were paid to the outgoing Agents for
their very good services. and (2) that by the terns offered
to the new Agents, nanely, J.K Commrercial Corporation there
was to be a saving of Rs, 30,000/. per annum

Similarly the Tribunal in its order of reference to the
Hi gh Court and the statenent of case has found as foll ows:
(p. 65 of the Paper Book)

654

"The constitution of the two managing agents do
show that the Singhania famly has major interest in
both t hem

The Tribunal on the basis of these facts came to the
conclusion that the conpensation was paid due to extra-
commerci al reasons and could not be regarded as expenditure
incurred wholly and exclusively for the purpose of the
busi ness. The High Court differed fromthe reasons given by
the Tribunal but affirmed its view on the ground that the
expenditure incurred by the assessee Conpany being of a
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capital nature it was not deductible

Having regard to the facts and circunstances of the
present case we have no doubt that this case is wholly
covered by the decision of this court ill Godrej & Company’s
case (supra). In this case, while it is true that this Court
was-dealing with the case of conpensation in the hands of
the payee Conpany who were the Agents, yet in view of the
cl ear observations nade by the Court there can be no nanner
of doubt that be expenses incurred in the present case by
way of paynent of conpensation to the outgoing Agents woul d
be of a capital nature. This Court in the aforesaid case
observed as foll ows:

“In the light of those decisions the sumof Rs.

7,50,000 was paid and received not to nmake up the
di fference between the  higher renuneration and the
reduced renuneration but was in reality paid and
received as conpensation for releasing the company from
the onerous terns as to renuneration as it was in terns
expressed to be. In other words, so far as the managed
conpany was concerned, it was paid for securing
i mMmunity from the liability to pay higher remuneration
to the assessee firm for the rest of the termof the
managi ng agency and, _-therefore, a capital expenditure
and sonme far as the assessee firmwas concerned, it was
received as /conpensation for the deterioration of
injury to the nmanagi ng agency by reason of the rel ease
of its rights to get higher remunerati on and,
therefore, a 'capital receipt ~within the decisions of
this Court in the earlier cases referred to above."

M. Asoke Sen tried to-distinguish this case on the
ground that the Court  was concerned in the Godrej &
Conpany’s case (supra) only wth the nature of the paynent
in the hands of the payee conmpany and any observations made
as to what would be the nature of the paynent in the hands
of the payer company would be obiter, and, therefore. not
bi nding on this Court. W are, however, unable to agree with
this knew. Godrej & Conpany’s case (supra) has considered
all the previous decisions and has clearly laid down that in
the circunstances. such as the present, the -expenditure
incurred would be a capital expenditure in the hands of the
payer conpany and a capital receipt in the hands 1 of the
payee conpany within the neaning of s. 10(2)(xv) of the
I ncome-tax Act. The distinction sought to be nmade by the
| ear ned
655
counsel for the appellant 1is extrenely subtle and it is a
di stinction without any difference. Mreover, there are a
nunber of other circunstances which clearly 'show that the
expendi ture concerned cannot, but be treated as a capita
expendi t ure.

M. Asoke Sen then submitted that iif the Godrej and
Conpany’s case (supra) is held to be an authority for the
proposition that the anobunt of conpensation in the hands of
the payer conpany also would be of a capital nature, then
that case was wongly deci ded and shoul d be re-consi dered by
us. W are, however, unable to agree with this argunent,
because apart fromthe principle of stare decisis, on the
facts and circunstances of the present case, we do not find
any special reasons to reconsider the decision in CGodrej &
Conpany’s case (supra) particularly when in view of the
facts and circunstances of this case we are really of the
opi nion that the ampunt in question is undoubtedly a capita
expendi t ure.

Rel i ance was placed by the learned counsel for the
appel l ant on a decision of the Calcutta Hi gh Court in Anglo-
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Persian oil Co. (India) Ltd. v. Conm ssioner of |ncone-
tax(1). It is true that sone observations in the aforesaid
case are presunably in favour of the appellant but the
Calcutta High Court was careful to guard itself against its
decision being treated as a general principle to apply to
all cases and in this connection it observed as foll ows:
"The case of payer and payee nmnust be considered
upon an independent statenent of the relevant facts
provide in his presence, there being no over-riding
principle of lawthat the Incone tax authorities are
entitled to tax once at |east on every paynment."
In that case the Court proceeded on the admtted finding of
fact that the expenditure incurred was whol |'y and
exclusively for the purpose of the business. This, however,
is not the case in the present case. In these circunstances,
the decision in Anglo-Persian oil Co. (India) Ltd s case(1)
does not appear to-be of any assistance to the assessee.

Rel'iance was al so placed on a decision in Comm ssioner
of Incone v. Shaw Wallace and Conpany(2) in which case the
Judicial Committee of the Privy Council merely affirned the
finding of the High Court that the sums received by the
respondents were not incone, profits or gains within the
meani ng of the Act though they gave different reasons for
that conclusion. It may  be noticed that Shaw Wallace and
Conpany case(2) turned upon the facts and circunstances of
the case and the nature of the paynment nade to the Conpany.
While affirmng the finding of the Hgh Court their
Lordshi ps observed as foll ows:

"The question was however, re-stated by the
| earned Chief Justice in nore precise termnms-nanely,
"whet her these suns are-inconme profits or gains within
the neani ng of the

(1) 801 I.T.R 129,133, (2) L.R 59 L.A 206
211,

656
Act at all,’” and for the reasons stated in his judgnment

he cane to the conclusion( that they were not. Their

Lord ships think that his conclusion was right though

they arrive at this result by a slightly different

road. "

Rel i ance was al so pl aced on a decision of this Court in
Karam Chand Thapar and Bros. P. Ltd. v. —Comm ssioner of
I ncome-tax (Central), (Calcutta(l), where this Court
observed as foll ows:

"As held by this court in Conm ssioner of Income-
tax , Chari and Chari Ltd. (57 I|.T.R 400), that
ordinarily compensation for |oss of office or agency is
regarded as a capital receipt, but this rule is subject
to an exception that paynment received even for
term nation of an agency agreenent woul d be revenue and
not capital in the case where the agency was one of the
many which the assessee held and its termnation did
not inpair the profit-making structure of the assessee,
but was w thin the franework of the business, it being
a necessary incident of the business that existing
agencies may by ternminated and fresh agencies nman be
t aken. "

This was, however, a case where their Lordshi ps were dealing
with that question as to whether or not the amunt of
conpensation in the hands of the payee conpany for |oss of
office or agency would be regarded as a capital receipt.
Karam Chand Thapar and Bros. Y. Ltd case (supra) does not
throw any [|ight on the point with which we are concerned in
the instant case.

I Great reliance was sought to be placed on the decision
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of the Calcutta Hgh Court in Conm ssioner of I|ncone-tax,
Calcutta v. Turner Mrrison & Conpany Private Ltd.(2) where
the H gh Court observed as foll ows:
"I't is now well settled that the expression
"expenditure laid out or expended whol |'y and
exclusively for the purpose of such business’ includes

expenditure voluntarily i ncurred for comercia
expedi ency and in order indirectly to facilitate
business. It is immterial if a third party also
benefits thereby. It is further well settle that an

expenditure incurred in maintaining the efficiency of
the manpower fromtine to time utilised in a business
is also expenditure wholly or exclusively laid out for
the purpose of such business. It is also well settled
that the enploynment of, say a director, at a reasonable
extra remuneration to supervise a particular business
of the conpany, ~regard. being had to his expert
knowl edge in that particular Iine of business, is
expenditure within the nmeaning of section 10-(2) (xv)
and - the revenue authorities are not justified in
reducing such remruneration. The expressi on 'conmercia
expedi ency’ is an expression of wde inmport and
expenditure in _comercial expediency includes such
expenditure as a prudent man may incur for
(1) 80 I.T.R 167, /171. (2) I.T.R R 147 156
657

the purposes ' of business. An expenditure which is

entirely gratuitous and has no~ connection wth the

busi ness does 'not cone within the neaning of section

10(2) (xv) of the Act."

This case also is distinguishable from the facts of the
present case, in as nuch as in Turner Mrrison do Conpany’s
case (supra) there was no question of term nation ' of any
managi ng agency but what had happened was that two directors
had retired and in their place an expert director was
appoi nted to manage the affairs of the conpany. on the facts
of that case this Court held that the expenditure was
incurred for comrercial expediency in order to facilitate
business. In the instant case, as we have already pointed
out, termnation of the. nanaging agency of the —outgoing
Agents was a voluntary act not caused by any negligence,
inefficiency by the outgoing managing agents In these
circunstances on the facts a circunstances be would not
consi der whether it was commercially expedient in order to
facilitate business that the nanagi ng agency of the outgoing
Agents shoul d have been term nated.

Learned counsel for the appellant also referred us to
the decision of the Bonbay H gh Court in Geaves Cotton &
Co. Ltd. v. Commissioner of Inconme-tax, Bonbay City(1l) where
the Bonbay Hi gh Court observed as foll ows:

"W have already said that the inference drawn on
the material on record is that the rmanaging agency
agreement had been term nated with the object of taking
over its managenent by the board of directors and there
is no evidence which will lead to an inference that it
was done with the oblique notive or oblique purpose of
securing the paynent of the said amount of Rs. 17 | akhs
to the managi ng agents.

For reasons stated above, our answer to the
guestionis in the affirmative, i.e. in favour of the
assessee. "

This was obviously a case where the Managi ng Agents had not
changed hands at all but what happened that the managi ng
agency was term nated and the managi ng agency was taken over
by the Board of Directors thenselves. Thus this case also
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does not appear to be of any assistance to the appellant.

In CI.T. West Bengal Il, Calcutta v. Coal Shipnent (P)
Ltd.(2) this Court indicated the various considerations
whi ch  woul d govern the Court in deciding whether a
particul ar amount is of a capital nature. Relying on a
decision in the case of Atherton v. British Insulated and
Hel sby Cables Ltd.(3) this Court observed as follows:

"The character of the paynment can be determ ned,
it was added by |ooking at what is the true nature of
the asset which has been acquired and not by the fact
whether it is a

(1) 48 1.T.R 111, 134.
(2) [1971]3 s.C.C. 736, 740, 741.
(3) 10 T.C. 671.
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paynment in a lunmp-sum or by installments. It is also an
accepted proposition that the words ' permanent’ and

"enduring’ are only relative terns and not synonynmous wth
per pet ual ‘or ever-lasting.

Ther'e are some other tests |ike those of fixed capita
and circulating capital for determning the nature of the
expenditure. An item of  disbhursement can be regarded as
capital expenditure when it is referable to fixed capital.
It is revenue when it can be attributed to circulating
capital ."

Simlarly in The Conm ssioner of Incone Tax Madras v. Ms.
Ashok Leyland Ltd. (1) this Court observed as follows:

"Along line of decisions havelaid down that when an
expenditure is made with a view to bringing into existence
an asset or an advantage for the-enduring benefit of a trade
there is good reason (in the absence of speci a
ci rcunst ances | eading to the opposite conclusion) for
treating such an expenditure as properly attributable not to
revenue but to capital.

Fromthe facts found, it is clear that the nanaging

agency was termnated on business considerations and as a
matter of commercial expediency.  There is no basis for
hol ding that by terminating the nmanagi ng agency, the conpany
not only saved the expense that it would have had to incur
in the relevant previous year but also for few nore years to
come. It will not be correct to say that by avoiding certain
busi ness expenditure, the conpany can be said to -have
acquired enduring benefits or acquired any inconme yielding
asset . "
It may be seen that in that case there was a finding of fact
that the termnation of the managing agency was purely on
busi ness considerations and as a mtter of ~conmercia
expedi ency and that no enduring benefits were acquired by
t he conpany.

Simlarly in M K Brothers (P) Ltd. v Conm ssi oner of
I ncome-tax, Kalipur.(2) nmy brother Khanna, J., speaking for
the Court indicated the real tests to determ ne whether an
amount is of a capital nature. In this connection the Court
observed as foll ows:

"The answer to the question as to whether the
noney paid is a revenue expenditure or capita
expendi ture depends not so nmuch upon the fact as to
whet her the anpunt paid is |large or small or whether it
has been paid in lunp-sumor by installnents, as it
does upon the purpose for which the payment has been
made and expenditure incurred. It is the real nature
and quality of the paynment and not the quantum or the
manner of the paynent which would prove decisive. If
the object of making the paynent is to acquire a
capita
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(1) [19731 S.C.C. 201, 204. (2) [1973] S. C.C 30. 34.
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asset, the paynent woul d partake of the character of a

capital payment even though it is rmade not in a lunp

sum but by installments over a period of tine."

It would thus appear that numerous cases have | aid down
various tests to determne as to when on the facts and
circunst ances of a particular case the expenses disbursed by
an assessee anount to a capital expenditure or a revenue
receipt. The classic test laid dowmm is by Viscount Cave,
L.C., in Atherton’s case (supra) where he observed at pp
192-193 as foll ows:

But when an expenditure is nmade, not only once and

for all, but with a viewto bringing into existence an
asset or an advantage for the enduring benefit of a
trade, | think that there is very good reason (in the

absence of special circunmstances |eading to an opposite

conclusi on) for treating  such an expenditure as

properly attributable not to revenue but to capital."
At herton’'s case (supra) has been followed by this Court in a
| arge nunber of decisions such as “in Ms. Ashok.- Leyland
Ltd. case (supra) and Coal Shipnment (P) Ltd s case (supra)
and | ot of other cases.

Several tests that have been evol ved over the years by
this Court as also the other Hi gh Courts nay be briefly
forrmul ated as fol | ows:

(1) Bringing into an ass or advantage of enduring
nature would lead to the inference that the
expenditure disbursed is of a capital nature

These terns, such asset” or "advantage of enduring nature"
are, however, purely descriptive rather than definitive and
no rule of universal application ~can be laid down.
Utimtely the question will have to depend on the facts and
circunst ances of each case, nanely. quality to, and quantum
of the anount, the position of the parties, the object of
the transacti on which has inpact on-the business, the nature
of trade for which the expenditure is incurred 'and the
pur pose thereof etc.

(2) An itemof disbursement may be regarded as of
a capital nature when it is relatable to a
fixed asset or capital, wher eas the
circulating capital or stock-in-trade would
be treated as revenue receipt.

Lord Hal dane in John Smith & Sons v. Mdore(1) has aptly

and adroitly explained the ternms ’'field capital” and
"circulating capital’ thus:

"Fixed capital is what the assessee turns into

profit by keeping it in his own possession and

circulating capital is what he nmkes profit ~of by

parting with it and letting it change nasters.
(1) 12 T.C. 255, 282
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(3) Expenditure relating to framework of business
general | y capital expenditure.

(4) Another inportant and safe test that may be laid
down particularly in cases where the nmmnaging
agency is termnated would be to find out whether
the termination of the agency is in termination of
purely vol untary f or obt ai ni ng substantia
benefits. In other words, the decisive test to
det erm ne whether or not termination of the agency
isin terroremwuld be to find out is in such
case conmerci al expedi ency requires that the
agency should be terminated as it had becone
onerous or it was creating difficulties or the
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Agents were guilty of negligence etc. It will also

i ncl ude paynments for retrenchment conpensation or

conferment of benefits on enpl oyees or termnation

of other disadvantages or onerous rel ationships.

These arc some of the instances which | have given but
they are by no means exhaustive The present case, however,
falls within condition No (4) pointed out by us above, and
the termnation of the. agency cannot be said to be in
terrorembut was voluntary so as to obtain an enduring or
recurring benefit.

Bef ore applying these tests to the facts of the present
case, | would like to stress the inportant ingredients of s.
10(2)(xv) of the Inconme-tax Act, 1922 itself. Section
10(2) (xv) runs thus:

10. (2) Such-profits or gains shall be conputed
after making the following allowances, nanely:-

(xv) any-expenditure not being an all owance of the
nature described in any of the «clauses (i) to (xiv)
i nclusive. and” not being "in_ the nature of capita
expenditure or personal expenses of the assessee laid
out or expanded wholly and exclusively for the purpose
of such busi ness, profession or vocation

An analysis of this section would clearly show that in order
to be deductible expense the ampunt in question nust fulfi
two essential conditions: (i) that expense nmust be laid out
whol Iy and exclusively for the purpose of the business,
profession or vocation; and (ii) that it -should not be
expense of a capital nature. Both these conditions have to
be conplied wth before an assessee can claim deduction
under s. 10(2)(xv). The H gh Court in this case has found
that while the assessee had complied wth the first
condition that the expenditure was incurred for the purpose
of the business, yet it has held that in-the circunstances
the expenditure is of a capital nature. 1t cannot be argued
as was suggested by M. Asoke Sen at one tine that whenever
an expenditure is incurred in the course of the business it
woul d never be a capital expenditure because s. 37 of the
i ncone-tax Act, 1961
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itself contenplates contingency where even though the
expenditure may be incurred wholly and exclusively for the
pur pose of the business yet it nmay be of a capital nature.

Let us now apply the tests laid down by the Courts as
specified by us to the facts of the present case. W have
al ready given the facts found by the Tribunal which have not
been di sputed before us. |In this connection there are two
circunmstances which clearly indicate that  the expenses
incurred by the assessee were not dictated by commercia
expedi ency but were inspired be a profit-hunting notive:

(1) That there was absolutely no necessity to
term nate the managi ng agency of Juggilal Kanlapat only
two years after the appellant entered into agreenent
with them There was no conplaint that the Agents had m
any way' caused any |oss or damage to the appell ant or
to their reputation, nor was there anything to show
that the outgoing agents were guilty of negligence,
| aches, fraud or negligence. |In these circunstances,
therefore, the only irresistible inference that could
be drown is that the assessee wanted to benefit both
the firms, nanely, incom ng agents and the outgoing
agents, which belonged to the Singhania famly as found
by the Tribunal and not disputed before us. The
out goi ng agents were benefited because an anpbunt of Rs.
2,50,000 was paid to them and the incomnmi ng agents were
benefited because they were given the managi ng agency
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of the Conmpany and as found by the Tribunal the
appel | ant had pl edged their goods in |lieu of advance,
(2) That it is the adnitted case of the appell ant
that by virtue of the fact that the inconmi ng agents had
agreed to charge only 2% conm ssion, the appellant got

a benefit of Rs. 30,000 per annum this anount is a

recurring benefit to the appellant and can safely be

regarded as an advant age of an enduring nature so as
to fall wthin the definition laid down by Viscount

Cave, L.C

In these circunmstances therefore, the present case is

fully covered by the 'decision of this Court in Godrej

Conpany’s case (supra).

For these reasons we are satisfied that the H gh Court
was right in holding that the di sbursenent of conpensation
of Rs. 2,50,000 was of a capital nature and was, therefore,
not deducti bl e expendi ture under s. 10(2)(xv) of the Income-
tax- Act1922. W, however, feel that the H gh Court was in
error in /giving a cryptic finding that the expenditure in
guestion was incurred wholly and exclusively for the purpose
of the business. This finding has ~been arrived at without
considering the facts nentioned by us above and is not borne
out from the facts and circunstances proved in this case.
Nevert hel ess we uphold the order of the Hgh Court on
reasons different fromthose given by the H gh Court.
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We woul d, however, like to nake it clear that we have
hel d t hat the conpensation paid tothe outgoing Agents in
the peculiar facts of the present” case anounts to capita
expenditure. But we should not be understood as laying down
a general rule that in-all cases where conpensation is paid
to the Managing Agents whose agency is terminated it would
amount to capital expenditure. W have already pointed out
the various tests to be applied which  are by no ' neans
exhaustive, nor are they of universal application. Each case
has to be examined in the light of ‘the circunmstances of the
case.

The appeal accordingly fails and is disnmssed wth
cost s.

V.P.S. Appeal dism ssed.
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