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S.B. SINHA, J :
1. Leave granted.

2. Interpretation of a Voluntary Retirenment. Schene (VRS) floated by the
appel  ant \ 026 Corporation is-in-question inthis appeal which arises out of a
j udgrment and order dated 10.01.2006 passed by the H gh Court of Mudhya

Pradesh at Indore in Wit Petition No. 2623 of 2001.

3. Respondent at all naterial tinmes was working as an Assi st ant

Spi nni ng Master. A Voluntary Retirement Schene was floated by the
appel | ant .

4, Respondent, on or about 16.05.2000 opted for the said Schene with

effect from 31.07.2000. The said application was in a prescribed profornsa,
the relevant portion of which reads as under

"Wth reference to your circular/ Notice

No\ 005. . dat ed\ 005. / Menor andum of Sett| enent

dat ed\ 005. contai ning details of N T.C Schene of
Vol untary Retirenent, | hereby tender ny

uncondi tional resignation fromny post and

service of your mlls/ office with effect from 005.
hereby opt for Voluntary Retirenent in ternms of
above said Schene of Voluntary Retirenment which

| have carefully read and under st ood.

2. | hereby undertake that | shall not claimany
payments from your managenent/ nmills/ conpany

on account of my Voluntary resignation

consequent on ny Voluntary Retirenent other than
those admi ssi bl e under the aforesaid schene of

Vol untary Retirenent.

3. | also undertake that | shall not at al
mnthdraMIreS|gnat|on herein tendered by me from
your service. | have furnished the required

particulars in the Appendi x encl osed. "

5. I ndi sputably, administrative clearance in relation thereto was nade
but no decision taken by a conpetent conmittee in that behal f was
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conmuni cated to the respondent. Indisputably, he at the material tine was
aged over 57 years.

6. Respondent on expiry of the said date, i.e., 31.07.2000, requested the
appel l ant for being relieved fromhis post by a letter dated 19. 09. 2000.

7. According to the appellant, sufficient fund was not available with it
for inplenmentation of the schene and to proceed with the request of the
respondent for his offer to retire voluntarily in terms of the said Schene.
The General Manager in his letter dated 26.09.2000 addressed to the
respondent, stated:

"I'n reference to your VRS proposal dated
16. 5. 2000, we have received the adninistrative
approval fromHO vide letter of IR
VRS/ NBT/ 99/ 980 dated 24.5.2000. Accordingly,
your VRS was prepared and sent to HO for funds.
HO has /i nformed us that the funds for paynent of
VRS are not forthcom ng hence do not relieve the
enpl oyees on relieving date till further orders.

Therefore, we are not in a position to relieve you
as requested by you, which you please note."

8. Respondent /i ssued a | egal notice upon the appellant contending that it
had not been acting to effectuate his application under VRS on the ground of
non-avail ability of funds.

9. I ndi sput ably, ‘however, the retirenent age of the enployees of the
appel l ant \ 026 corporation was rolled back from60 years to 58 years. The
deci si on was taken by the CVD of the Hol ding Conpany whi ch was

approved by the Board of Directors of the Corporation; the procedures
wher ef or were specified as under

"(a) The enpl oyees who have already attai ned

the age of 58 years or shall attainthe sane by 31st
Decenmber 2000 will retire on the close of office
hours on 31st January, 2001.

(b) The enpl oyees who woul d attai n the age of
58 years in January, 2001 or thereafter will retire
in the nonth in which they attain the age of 58
years in the normal course."

10. Respondent filed a wit petition in.the H gh Court of Madhya Pradesh
at Indore inter alia praying for issuance of a wit of or in the nature of
mandanus directing the appellant to effectuate his VRS application on and
from 1. 08. 2000 upon neki ng paynment of admi ssi bl el dues.

The said wit petition was di sposed of by a learned Single Judge of
the said Court, by an order dated 8.03.2001, stating:

"2. In the situation of this nature, the only
direction at this stage that this Court can give is to
decide the application of the petitioner by the
respondent within a period of six nmonths from

t oday.

3. This Court does not give any opinion at this
stage except to direct the respondent to pass
appropriate orders on the application which the
petitioner has clainmed to have nade under the

VRS schene. On such decision being taken, the
petitioner is always free to raise any other

gri evances dependi ng upon the orders passed by

the respondents.”
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11. Pursuant thereto or in furtherance of the said direction, an office order
dated 7.08.2001 was passed by the appellant herein rejecting the said
proposal , stating:

"6. Under these circunstances, the application
of Shri MR Jadhav for Voluntary Retirenent

made on 16.5. 2000, which was not sanctioned,

could not have been sanctioned in view of the VRS
not being in vogue. Shri MR Jadhav was
accordingly retired on 31.1.2001 in accordance
with the orders dated 20.11.2000 whereunder the
age of retirenment was rolled back to 58 years and
he stood retired as aforesaid.

7. In view of the position indicated in para 6
above an ampunt of “Rs. 1,53,743/- being the

amount of gratuity adm ssible under the Paynent

of Gratuity Act, 1972 was deposited with the
Control li'ng Authority (Paynent of Gratuity Act,
1972), Bhopal as Shri MR Jadhav did not turn up
to collect this amount though offered to himand

ot her dues viz Leave Encashnent etc. (if

payabl e) . "

12. Questioning the validity of the said order, the respondent filed another
wit petition before the |Indore Bench of the Madhya Pradesh H gh Court
praying inter alia for the follow ng relief:

"The Respondent Enpl oyer be commanded

through a Wit of Mandarmus to effectuate
acceptance of VRS by mmki ng paynent of

adnmi ssi bl e dues wi thout further del ay together
with interest as may be deemed proper."

13. By reason of the inpugned judgnent, a |earned Single Judge of the
said Court has allowed the said wit application upon follow ng the decisions
of this Court in Tek Chand v. Dil'e Ram[(2001) 3 SCC 290] and State of
Haryana v. S. K. Singhal [(1994) 4 SCC 293], stating:

"6. From t he above principle of |law and in the
facts and circunstances of the case, in nmy opinion
the petitioner is entitled to get the benefits of
voluntary retirenent schene. Consequently,

petition of the petitioner is allowed. The
respondents are directed to grant benefits of the
voluntary retirenent schenme to the petitioner
Necessary paynents be nade to the petitioner

within a period of three nonths fromthe date of
recei pt of copy of this order. No order as to cost."

14. M. Sanjay Ghose, |earned counsel appearing on behalf of the
appel l ant, in support of this appeal, inter alia would submt that having
regard to the fact that the offer of the respondent was not accepted, the
i mpugned judgnent cannot be sustai ned.

15. Ms. Meera Mathur, |earned counsel appearing on behal f of the
respondent, on the other hand, would urge:

(i) Appel lant being a 'State’ within the neaning of Article 12 of the
Constitution of India was bound to act fairly and reasonably.

(ii) Having regard to the scope and purport of the Voluntary

Retirement Schene floated by it as also the fact that the respondent
had applied pursuant thereto in tinme which was one of the rel evant
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factors which having been approved by the conpetent authority, a
| egal right accrued in favour of the respondent.

16. I ndi sputably, Appellant is a public sector undertaking. |It, however, at
the relevant time was a sick conmpany. A financial burden was cast on it in
nmeeting the aforenmenti oned Schene.

17. When a schene is floated for voluntary retirenent, it constitutes an

offer to treat. It is not an offer stricto sensu. Only when pursuant to the said
invitation to treat, an enployee opts for such a scheme, it constitutes an

of fer. Wen such an offer is made, it is required to be accepted.

The matter relating to inplenentation of the said offer would
i ndi sputably be governed by the terns and conditions of the schene. Does it
contain any provision for autonmatic approval of an offer made by the
enpl oyee is the question? The H gh Court has proceeded to hold in view of
the decision of this Court in St K  Singhal (supra) that there was no
requi rement of an order of acceptance of the notice to be comunicated to
t he enpl oyee nor non-comuni cati on thereof should be treated as
amounting to wthhol ding of pernission

18. The Hi gh Court, however, with respect, failed to read the decision in
the factual matrix obtaining therein. It was a case where construction of
Sub-Rule (1) of Rule 5.32(B) of the Punjab G vil Services Rules was in
guestion. Wat was, therefore, necessary in terns of the said Rule was a
notice to retire and not a request seeking permission to retire. Wat was

contenpl at ed was seeki ng exenption for the three nonths period. |In termns
thereof, failure to refuse to grant perm ssion attracted the acceptance cl ause
fromthe date of expiry of the said period. 1In the light of the aforenmentioned

facet of the Schene, it was hel d:

"18. In the case before us sub-rule (1) of Rule
5.32(B) contenplates a "notice to retire" and not a
request seeking permission to retire. The further
"request" contenplated by the sub-rule’is only for
seeki ng exenption fromthe 3 nonths’ period. The
proviso to sub-rule (2) nakes a positive provision
that "where the appointing authority does not
refuse to grant the permission for retirement before
the expiry of the period specified in sub-rule (1),
the retirement shall becone effective fromthe date
of expiry of the said period. The case before us
stands on a stronger footing than Di nesh Chandra
Sangna case so far as the enployee is concerned.

As already stated Rule 2.2 of the Punjab Civi
Services Rules Vol. Il only deals with a situation
of wi thhol ding or wthdrawi ng pension to a person
who has already retired.™

19. Qur attention has al so been drawn to a decision of this Court in
Manj ushree Pat hak v. Assam | ndustrial Devel opment Corpn. Ltd. and

O hers [(2000) 7 SCC 390] wherein although C ause 8.1 of the Schene
provided for a discretion on the part of the Managenent to accept or reject
the request fromany enployee for voluntary retirenent view ng the

organi zati onal requirenents and any other relevant factors, para 2 of the
prescri bed application formwas to the followi ng effect:

"I, of ny own accord and wi thout any externa
pressure and coercion, amopting for voluntary
retirement under the said Schenme. | shall be
obliged if you kindly accept my option for
voluntary retirenent with i nmedi ate effect.”

Appel l ant therein, thus, made a request in the said formfor its
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acceptance with i mmedi ate effect. For a period of 10 days,

no response

thereto was nade. On that date, no vigilance enquiry or any disciplinary

proceedi ng was pending against him It was in the aforenentioned situation

this Court observed:

"\ 005We are unabl e to understand why the

Managi ng Director of the respondent Corporation

did not accept the sanme although it was required to
be accepted with inmedi ate effect as per para 2 of
the prescribed application form No doubt, as per
clause 8.1 of the Schenme extracted above, the
managenent had discretion to accept or reject the
request from any enpl oyee for voluntary

retirement view ng the organisational requirenent
and any other relevant facts but that does not nean
that the respondent Corporation being an authority
coming within the purview of Article 12 of the
Constitution can abdicate its duty to act reasonably
and fairly in exercise of discretion. It is strange as
to why the Managi ng Director of the respondent
Corporation, the conpetent authority to accept the
application nade for the voluntary retirenent, did
not act on it at all till 17-2-1996. He ought to have
exercised his discretion as per clause 8.1.if not

i Mmediately at least within a reasonable tinme. The
| ast para of Menorandum No.

Al DO/ Estt./ 1485/ 93/ 746-51 dated 20-5-1993/21-5-
1993 issued by the respondent Corporation reads

t hus:

"The Corporation has thus offered a unique
opportunity. It is now for all eligibleand

i nterested enpl oyees of the Corporation to-avai

of this golden opportunity in a big way."

13. As per sub-clause (i) of clause 5 of the
Schene, once an enpl oyee applied for voluntary
retirement it could not be withdrawn. The

appel l ant wanted to avail this golden opportunity.
Wth this background it is not known as to why her
application was not accepted. Fromthe letter of the
appel l ant dated 23-1-1996, it is clear that she

i nfornmed the Managi ng Director of the respondent
Corporation that there was no need to place her
application before the Board and he hinself was
conpetent to accept it. The non-response of-the
respondent Corporation to the letters of the
appel | ant dated 23-1-1996, 14-2-1996 and 15-2-

1996 and issuing of show cause notice by the
respondent Corporation subsequently, clearly
indicate that all was not well with the respondent
Corporation in dealing with her application

seeking voluntary retirenent. A subsequent
conpl ai nt al | egi ng i ndul gence of the appellant in
political activities was not germane to the

consi deration of the application of the appellant,
having regard to the relevant factors nentioned in
clause 8.1 of the Schene particularly when there
was no infirmty or inpedinent in terns of the
Schene in considering and accepting the

application of the appellant for voluntary
retirement, having regard to the fact that the
appel l ant on her part did what all was required to
be done. "
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The sai d decision also cannot be said to have any application
what soever in the instant case.

20. Subj ect, of course, to the terms of "invitation to treat" as al so those of
the of fer as envisaged under the Indian Contract Act, an offer has to be

accepted. Unless an offer is accepted, a binding contract does not cone into
being. A Voluntary Retirenent Schene contenpl ates cessation of the

rel ationship of master and servant. The rights and obligations of the parties
thereto shall becone enforceable only on conpletion of the contract. Unless

such a stage is reached, no valid contract can be said to have conme into

force. Acceptance of an offer nust, therefore, be comrunicated.

21. In Bank of Indiawv. O P. Swarnakar [(2003) 2 SCC 721], this court
hel d:

"60. Acceptance or otherw se of the request of
an enpl oyee seeking voluntary retirement is
required to be communicated to himin witing..."

22. What i-s the meaning of the word "conmunication" has been noticed
by this Court in State of Punjab v. Amar Singh Harika [AIR 1966 SC 1313]
in the follow ng terns:

"It is plain that the nere passing of an order of

di sm ssal would not be effective unless it is
publ i shed and communi cated to the officer

concerned. If the appointing authority passed an
order of dism ssal, but does not comrunicate it to
the officer concerned, theoretically it is possible
that unlike in the case of a judicial order
pronounced in Court, the authority may changeits
m nd and decide to nodify its order."

[ See al so BSNL v. Subash Chandra Kanchan (2006) 8 SCC 279]

A distinction, however, has always been nmade by this Court as to
cessation of a contract of service by way of punishnent vis-‘-vis an order of
suspensi on whi ch does not bring about such a cessation, as for exanple
suspension. [See State of Punjab v. Khemi Ram AIR 1970 SC 214]

23. In MCD v. Qmat Rai CGupta [(2007) 7 SCC 309], this Court opined:

"27. An order passed by a conpetent authority

di sm ssing a governnent servant from services
requi res comruni cati on thereof as has been held

in State of Punjab v. Amar Singh Harika but an
order placing a governnent servant on suspension
does not require comunication of that order. (See
State of Punjab v. Khemi Ram"

24. Therefore, there cannot be any doubt whatsoever that communi cation
of the acceptance of offer was necessary. An internal noting does not
constitute a conmunication. Even in a case of order of suspension, only
when the case goes out of the control of the appropriate authority, actua
comuni cation may not be necessary.

25. If for good and sufficient reasons, the conpetent authority did not
conmuni cate its decision, in our opinion, the respondent did not derive any
legal right. Such a legal right cannot be clained only on the basis of the
letter of the General Manager dated 26.09.2000. What was conmmuni cat ed

there was the administrative approval. However, it was also categorically
stated therein that the Head Office had not sanctioned the funds for paynent

of VRS. It is in that situation, the request of the respondent to relieve him
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fromhis duties was not acceded to. Respondent continued in his service
after 1.08.2000. He had been drawi ng his salary and other perks. There is
not hing on record to show that he drew his salaries without prejudice to his
rights and contentions. |f he had drawn his salary for the entire period
during which he was in service and reached the age of superannuation, by
reason thereof, he must be held to have waived his right, if any.

26. An offer for voluntary retirenent nust be nade and accepted so | ong
the relationship of an enpl oyer and enpl oyee continues, subject of course to
the rules to the contrary. Such relationship would come to an end on the
dat e on which the enpl oyee reaches his age of superannuati on.

27. The contents of the letter dated 26.09.2000, therefore, indicate that
al t hough admini strative approval had been granted but no final decision had
been t aken.

28. W, therefore, are of the opinion that in absence of the
comuni cation of the offer of the respondent, the respondent derived no
| egal right to obtain the benefits of the voluntary retirenment schene.

29. [t was submitted by Ms. Mathur that by asking the respondent to
continue in service, the appellant has taken away the right of an enpl oyee to
continue in service.

We are unable to accept the said contention. By reason of a nere
offer to retire voluntarily, in terns whereof enployee was to get sone nore
nonetary benefits by itself, did not confer any legal right on him

30. For the said purpose, it is of some significance to notice that C ause
3.1 of the Schene provides for acceptance of ‘an enpl oyee’s offer for

voluntary retirenent. The schene postul ates that the appointing authority
concerned woul d be conpetent not to accept the offer.

By reason of C ause 3.2 of the Schenme, the managenent reserved a
right to accept or reject an enployee's offer under the Schene. The said
right is absolute and is not hedged by any condition whatsoever. The
procedure provided for acceptance al so postulates that not only the offer has
to be accepted, an order is required to be issued that the post falling vacant
in all cases shall stand abolished simultaneously. |ssuance of such an order
simul taneously with acceptance of resignation, therefore, plays an inportant
role. Admittedly, no such order was also issued by the appellant.

31. Clause 4 of the Schene provides for the grant of benefits under the
Schene. Respondent has been paid his provident fund dues, accunul ated

earned | eave as also gratuity. What has not been paidto himisthe "ex gratia
paynment’. However, such ex gratia paynment was to be made equivalent to

one and a half nonth’'s enolunents for each conpl eted year of service or

the monthly enolunents at the time of voluntary retirenment nultiplied by

the remai ning nonths of service before nornmal date of retirenent, whichever

is lower. Thus, even the said provision contenplates that sone service

should remain. |f no period of service remai ned, even ex gratia paynent

coul d not be nade.

32. For the reasons aforenentioned, we are of the opinion that the
i mpugned judgnent cannot be sustained and is set aside accordingly. The
appeal is allowed. No costs.




