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Leave granted.

Appel lant calls in questionlegality of the judgnent rendered by a Learned
Singl e Judge dismssing wit petition filed by it. Appellant had filed wit
petition with the prayer to quash the order passed by the Presiding

O ficer, Labour Court, Dehradun in Msc. Case No. 144 of 2001.

Background facts in a nutshell are as foll ows:

A claimpetition was filed by the respondent No.2 purported to be under
Section 33 C(2) of the Industrial Disputes Act, 1947 (in short the ‘Act’)
for paynment of arrears relating to difference of salary, |eave encashnent,
arrears of dearness allowance arising out of inplenentation of the
reconmendati ons of the 5th Pay Commi ssion, The Labour Court accepted the
prayer and directed paynent within a period of two nonths. Said order was
chal | enged before the High Court by a wit petition

Stand of the appellant before the H gh Court was that the application in
terns of Section 33 C(2) was m sconcei ved. The High Court took the view
that the reconmendati ons of 5th Pay Commi ssion are binding on the

appel | ant - corporati on and, therefore, dues are payable.

Learned counsel for the appellant submtted that the scope and anbit of
Section 32 C(2) of the Act has been | ost sight of by the Labour Court and
the Hi gh Court was clearly in error in dismssing the wit petition and in
uphol di ng the order passed by the Labour Court.

There is no appearance on behalf of the respondent in spite of service of
noti ce.

The benefit which can be enforced under Section 33°C(2) is a pre-existing
benefit or one flowing froma pre-existing right.

In the case of State Bank of India v. Ram Chandra Dubey & O's., [2001] 1
SCC 73, this Court held as under

"7. Wen a reference is made to an Industrial Tribunal to adjudicate the
guestion not only as to whether the termination of a workman is justified
or not but to grant appropriate relief, it would consist of exam nation of
the question whether the reinstatenent should be with full or partial back
wages or none. Such a question is one of fact dependi ng upon the evidence
to be produced before the Tribunal. If after the term nation of the

enpl oyment, the workman is gainfully enployed el sewhere it is one of the
factors to be considered in determ ning whether or not reinstatenent should
be with full back wages or with continuity of enploynent. Such questions
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can be appropriately examined only in a reference. Wien a reference is made
under Section 10 of the Act, all incidental questions arising thereto can
be determined by the Tribunal and in this particular case, a specific
guesti on has been referred to the Tribunal as to the nature of relief to be
granted to the workmen.

8. The principles enunciated in the decisions referred by either side can
be summed up as foll ows:

VWhenever a workman is entitled to receive fromhis enpl oyer any
noney or any benefit which is capable of being conputed in terns of
nmoney and which he is entitled to receive fromhis enployer and is
deni ed of such benefit can approach Labour Court under Section 33
C(2) of the Act. The benefit sought to be enforced under Section 33
C(2) of the Act is necessarily a pre-existing benefit or one
flowi ng froma pre-existing right The difference between a pre-

exi sting right or benefit on one hand and the right or benefit,

whi ch i s considered just ‘and fair on the other hand is vital. The
former falls within jurisdiction of Labour Court exercising powers
under Section 33 C(2) of the Act while the latter does not. It
cannot be spelt out fromthe award in the present case that such a
ri ght or benefit has accrued to the workman as the specific
guestion of the relief granted is confined only to the

rei nstatement w thout stating anything nore as to the back wages.
Hence that 'relief nust be deemed to have been denied, for what is
clai med but not granted necessarily gets denied in judicial or
qguasi -j udi ci al proceedi ng. Further when a question arises as to the
adj udi cation of a claimfor back wages all relevant circunstances
which will have to be gone - into, are to be considered in a
judi ci ous manner. Therefore, the appropriate forum wherein such
guesti on of back wages could be decidedis only in a proceeding to
whom a reference under Section 10 of 'the Act is nade. To state
that nerely upon reinstatement, a workman woul d be entitled, under
the terms of award, to all his arrears of pay and all owances woul d
be incorrect because several factors will have to be considered, as
stated earlier, to find out whether the workman is entitled to back
wages at all and to what extent. Therefore, 'we are of the view that
the H gh Court ought not to have presumed that the award of the
Labour Court for grant of back wages is inplied in the relief of
reinstatement or that the award of reinstatenent itself conferred
right for claimof back wages."

The position was re-iterated by a three-Judge Bench of this Court in State
of U P. and Anr. v. Brijpal Singh, [2005] 8 SCC 58.

Judged i n the background of principles set out above, the orders passed by
the Labour Court and the Hi gh Court are indefensible and are accordingly
set aside.

The appeal is allowed but without any order as to costs.




