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SANTOSH HEGDE, J.

Appel lants along with ten other persons were charged
for offences punishabl e under “Sections 302, 307, 364, 323
324, read with Section 149,148 and under Section27 and 30
of the Arms Act for having caused the abduction of
Sukhchain Singh with a'viewto conmt his nurder and for
havi ng caused injuries to Ni shan Singh PW4 on 23rd of
Decenber, 1990 at about 6 p.m

The | earned trial Judge transferred the case in regard
to one of the accused persons to-the Juvenile Court on the
ground that the said accused wasa juvenile. It is also seen
fromthe records, another accused person died during the
trial, while six of the accused persons-along wth appellants
before us were convicted for various offences including
under Sections 302 read with 34 | PC and was i nposed
i mprisonnment for life along with other punishments for other
of fences, particulars of which may not be necessary for the
di sposal of this appeal. Two of ‘the accused were acquitted.

In appeal by the convicted accused, the Hi gh Court of
Punj ab at Chandi garh di sbelieved the prosecution case’'in
regard to six other accused persons while the appellant’s
appeal was dism ssed basically believing evidence of the
injured witness PW4 as al so evidence of one Baj Singh
(PW7), who according to the prosecution had w tnessed the
di sposal of the body of Sukhchain Singh. It is against the
sai d judgnent and conviction of these appellants they are
before us in the above appeal

Prosecution case briefly stated is that on 23rd of
Decenmber, 1990 at about 6.p.m the original 12 accused
persons including these appellants canme to the field where
PW4, his brother PW8 Jagtar Singh, Sukhchain Singh
(deceased) PW6 Tarlochan Singh, the brother in-|aw of
Jagtar Singh were ploughing the | and belonging to
Tarl ochan Singh in the village of Ghanga Kalamto settle
the score with Jagtar Singh, who, according to the
prosecution allegedly nmurdered father of the accused. It is
stated that Angrez Kaur, (wife of the said deceased) one of
the accused acquitted by the Trial Court, exhorted Mikhti ar
Si ngh, anot her accused acquitted by the Trial Court to shoot
at the conplainant party. It is also stated Gurpal Singh
anot her accused rai sed Lalkara that since his father was
nur der ed, Mukhtiar Singh should not be spared.
Consequently, to the said exhortation and Lal kara, it is
stated that Gurpreet Singh and Bal kar Si ngh opened fire but
that shot did not hit anyone. Thereafter the appellants and
ot her accused persons assaulted PW4 out of whom first
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appel | ant Ravi nder Pal Singh allegedly attacked PW4 on

the parietal region with Gandasa and caused an incised

wound just above left ear and the second appel |l ant,

Bal wi nder Si ngh assaulted PW4 with a Dang causing an

injury on the finger of the hand. The prosecution story then
is, after PW4 fell down and the accused persons assaulted
him they caught hold of Sukhchain Singh, tied himand took
himin their tractor with a viewto commit his nurder. The
conplaint in this regard was | odged according to the
prosecution at about 3. A m on 24th of Decenber, 1990 in
Police Station Jal al abad, which is about 7 Mles fromthe

pl ace of incident by PW4, which was recorded in the

general diary and a special report was sent to the
Jurisdictional Magistrate which reached only at about 9.
P.m, on 24th of December, 1990. The further case of the
prosecution is that PW11, the ASI reached the place of

i ncident at about 7 a.m on 24th of Decenber, 1990 and held
the prelimnary investigation which was |ater continued by
PW 12, who recorded the statement of the w tnesses and
conduct ed the spot mahazar. On conpletion of that part of

i nvesti gation case under Sections 307, 323, 324 read with
149 and 148 was regi stered. On 30th of December, 1990 it
was stated that a dead body was found in the Canal near the
village where the conpl ainant resides, which was in a highly
deconposed state and was not in a condition to be identified,
but on the basis of the conplainant’s statenment and evi dence
of PW7, the sane was identified as that of Sukhchain

Si ngh, who on 23rd of Decenber, 1990 was abducted by the
accused persons. Hence, on additional charge under Section
302 read with 149 was al so added.

As stated above all but the two appell ants before us
have been acquitted by the Trial Court or the Hi gh Court.

Shri Ranjit Kumar, Senior Advocate contended before
us that practically, entire prosecution case both in regard to
the incident of 23rd Decenber, 1990 as al so the all eged
di sposal of the body was disbelieved by either of the two
courts in regard to eight of the ten accused in such
ci rcunst ances they could not have relied upon the very sane
evi dence to convict the appellants before us. He pointed out
apart fromthe allegations of assault on PW4, there is no
material to show that these appellants had any role to play in
the nmurder or disposal of the body of Sukhchain Singh. He
cont ended when the courts bel ow disbelieved the very sane
evi dence of the prosecution as to the abduction and mnurder
of Sukhchain Singh in regard to other acquitted persons
there is no special reason why they should be believed in
regard to these accused person nore so when the charge was
by invoking Section 149 I PC. He al so contended the
prosecution evidence in regard to the assault by these
appel l ants on PW4 cannot al so be believed, because of the
contradictions exaggerations and i nprovenents in the
prosecution case.

He pointed out, though the incident in question had
taken place on 23rd Decenber, 1990 at about 6 p.m fromthe
material on record it is seen the conplaint was | odged only
at about 3.p.m in Jalalabad Police Station which is only 7
mles fromthe place of incident and the special report
reached the Jurisdictional Mgistrate only at 9 p.m
Therefore, the conpl ainant had sufficient time to deliberate
and concoct a fal se case agai nst these appellants because of
the previous enmty. Hence he argued that these appellants
al one could not be found guilty of the charges |evelled
agai nst them

We find substantial force in the argunent of the
| earned counsel in regard to the finding of the courts bel ow
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as to the invol venent of these appellants in the kidnapping
and nurder of Sukhchain Singh i.e. assum ng that the body

of Sukhchain Singh has really been identified as stated by
the prosecution. For this purpose we need di scuss only that
part of the evidence of the prosecution which refers to the
act of the accused persons involving the disposal of the body
of Sukhchain Singh. As per the prosecution case on the
fateful day all the 12 persons cane arned to the field where
the conpl ai nants party was ploughing the field and after
opening fire, by two of the acquittal accused all the them
attacked PW4 and after attacking PW4, they forcibly took
away Sukhchain Singh in their tractor. Thereafter the
prosecution has no evidence to show what actually happened
and where and when Sukhchain Singh was murdered. The

evi dence of the prosecution to establish the fact that
Sukhchai n Si ngh was actual l'y rmurdered and his body was

di sposed of in the Canal is solely based on the statenment of
PW7, whoin his evidence stated that when he was com ng
fromhis house at about 6 a.m on 24.12.1990 he saw Dal jit

Si ngh, the juvenile accused, CGurpreet Singh (deceased, who
died during the trial) and Kala Singh (A-9) carrying a body
which the witness identified as that of Sukhchain Singh from
the di stance of about 8 kanals being thrown into the Canal
This witness says that on that early nmorning at 6.0 clock in
the nonth of Decenber, he was able to identify the body of
Sukhchain Singh froma di stance of about 8 kanals even

wi t hout knowi ng anyt hi ng about previ ous evening’s

incident. H's further evidence as to what he did after seeing
the acts of the above-mentioned three accused persons, is
full of contradictions and inprovenents because of which

the H gh Court refused to place reliance and acquitted PW9
Kal a Si ngh, who was one of the three persons who was

noticed by PW7, allegedly throwi ng the body of Sukhchain
Singh into the Canal

In such circunstances, we find it extremely difficult
to place any reliance on the evidence of PW7 to conme to the
concl usion that he either witnessed the three accused named
by hi m di sposing of a body by throwing into the Canal on
the early morning of 24th Decenber; 1990, or that he could
identify the said body as that of Sukhchain Singh. If this part
of evidence of the prosecution is to be disbelieved then in
our opinion, it is not safe to rely upon that part of the
evi dence of PW4, PW6 and ot hers when they say that
these appellants were either responsible for the abduction or
the nmurder of Sukhchain Singh. In the said view of the
matter, we are of the opinion that the prosecution case that
these appellants are responsible either for the abduction of
Sukhchain Singh or for his death by applying Section 34
| PC cannot be sustai ned.

But then sanme cannot be the reasoning in regard to the
overt act of these appellants for causing injuries'to PM4. In
regard to this incident it would suffice to rely upon the
evi dence of PW4, who is the injured person, who has stated
in his evidence that the first appellant Ravinder Pal Singh
assaulted himwi th Gandasa and caused an incised injury,
which is above the left ear in the parietal regi on and second
appel | ant Bal vi nder Singh had caused in the injury on his
finger by using a dang. 1In regard to this part of the
prosecution case, the only argunent on behal f of the
appel l ant in that the sanme could have been self suffered
injury. We do not think, on the facts and circunstances of
this case, this argunment can be accepted. Because fromthe
prosecution case it is clear that the appellants did cause the
injuries by the use a dang and Gandasa to PW4 on the
eveni ng of 23.12.90 while rest of the prosecution case as to
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the incident of that day can not be believed as havi ng been
proved beyond all reasonabl e doubt.

Accepting that part of the evidence of PW4, as to the
attack on himby the appellants, we are of the opinion that
these appellants are guilty of causing injury to the said
wi tnesses. Therefore, it is clear that these two appellants are
guilty of having caused voluntary hurt to PW4 out of which
appel l ant no.1 used a gandasa and appel |l ant No.2 used a
dang, hence, we find both the appellants guilty of an offence
under Section 324 read with 34 | PC

Taking into consideration facts and circunstances of
this case we think it appropriate that these appellants be
convicted for the said offence by inposing a sentence of
three years rigorous inprisonnent. |f the appellants have
al ready served this sentence by virtue of their conviction
suffered by the judgments of the courts bel ow, then they
shall be entitled for rem ssion and they shall be rel eased
forthwth.

We are told that both the appellants are still in jail, if

so, and. if they have al ready served the sentence inposed by
us and if they are not wanted in any other case they shall be
rel eased forthwth.

Therefore, the appeal is partly all owed.




