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Respondent No. 1 is a private conpany. The respondent No. 2 of the
di rect or - cum shar ehol der s.

The respondent purchases raw petroleum product. This product under goes a
process of manufacture in the factory. The ultimte comnodity is Cal ci ned
Petrol eum Coke (hereinafter referred to "C.P.C).

The respondent was subject to Sal es Tax under Bi har Fi nance Act, 1981, Act
(hereinafter referred to as Finance Act) on the sale of C.P.C. as well as
the Central Sales Tax Act, 1956 (hereinafter referred to as "the Act). The
respondent stated that he missed to Claimthe adjustnent of sales tax paid
on the purchase of raw materials inthe returns filed or the nmonths of July
and August, 1990. The admitted tax due thereon was paid. In ternms of
Section 15(b) of the act, the respondent was entitled to refund of sale tax
pai d under Finance Act. Wile filing the return for the nmonth of Septenber
1990, the respondent did not pay the admtted tax of Rs. 1,96, 072 but
clainmed refund of Rs. 5,222,728 which would be adjusted towards the admtted
tax of 1, 96,072 and the bal ance of Rs. 3,26,656 was to be refunded on
account of Bihar Sales Tax paid on the direct raw nmaterial s purchased for
the nmonths of July, August and Septenber, 1990.

The application for refund was consi dered by the Assistant Conm ssioner and
the sane was dism ssed since the claimfor refund was agai nst |aw By order
dated 8.1.1990, a penalty of Rs. 9,852.85 was inposed. Against this order
respondent preferred C W.C No. 7549/ 90.

Thereafter the respondent filed an application of refund for Rs.

19, 22, 340.12 for the period 1985-86 and Rs. 17,65,987.01 for the period
1986- 87 under Section 15(b) of the Act read with Rule 35 of Bihar Sal es Tax
Rul es 1983. By notice dated 2.2.1991, the deal ers was called Upon to
substantiate his claim While that application was pending, he preferred
C.WJ.C. No. 5813/91 before the High Court of Patna. While disposing of the
wit petition, the High Court Ordered 5.9.1991 to consider the claim of
refund and pass orders. On a consideration of the matter, the Joint
Conmi ssi oner by order dated 16.12.1991 rejected the claim Thereupon, the
respondent preferred C W.C 415 of 1992.

Both C.WJ.C. Nos.7549/90 and 415/92 cane to be di sposed of under a common
order dated 10.4, 92 which inpugned in this civil appeal. Ac-cordingly, the
wit petitions were all owed.
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The High Court set aside the findings of the Joint Conm ssioner in so far
as he held that R P.C. and C. P.C. though different comercial commoditi es,
are decl ared goods under Section 14(l-a) of the Act. The petition was
liable to be reject on the ground that raw petrol eum coke has undergone a
process of manufacture. On this line of reasoning, the H gh Court took the
viewthat CP.C. is a formof RP.C and, therefore, petitioners before it,
woul d be entitled to exenption/rei nbursenment under Section 15(b) of the
Act .

In this civil appeal before us, the only contention urged by the State of
Bi har is that no doubt the entry under Section 14 (1-a) of the Act says
"CGoal ', including Coke in all its forms, but excluding ’'charcoal’ . Having
regard to the ruling of this Court in State of Tami| Nadu v. Pyare La

Mal hotra, ATR (1976) SC 800 it should be held if R P.C. has undergone a
process of manufacture which ultimately results in CP.C., it is a

di fferent product for the purpose of taxation. In the field of taxation
the State has a wide choice in choosing the object of taxation. In this
ease, one added feature is that for the purpose of excise duty, RP.C. is
treated different than C.P.C. both the products being subject to separate
exci se duty. Therefore, it is prayed that the judgment of the Hi gh Court be
set -aside and the order of the Joi nt Commi ssi oner be restored.

In opposition to this, the learned counsel for the respondents urges that
there is a wide distinction between entry under Section 14(l-a) of the
Central Salts tax relating to cock in aft forms an Section 14(iv) iron and
steel, "that is to say". Because of this peculiar phraseology '"that is to
say’, the riding of Pyare Lal case (supra) cane to be so-laid down. But
here, there is no such difficulty, having regard to the nature of the
entry, the same principle sane to be adopted with regard to "oil and seeds”
in Sait R khaji Furtamal and another V. State of Andhra Pradesh, [1991]
Supp, 1 SCC 202. As a matter of fact, India Carbon Ltd, v. Superintendent
of Taxes, Gauhati and others, AR (1972) SC 154 fully supports the stand of
the respondents. The H gh Court was justified in relaying on this ruling.
This decision also refers to Pyare Lai’s ruling (supra).

Further, in State of Tam | Nadu v. Mhi Traders, [1989] 1 SCC 724 in
relation to Hides & Skins, at page 734 the test of different comrercia
commodi ti es has been categorically rejected.

In other to appreciate this controversy, we will nowrefer to the rel evant
provi sions of the Act,

Section 14 of the Act catal ogues certain goods of special inportance in
inter-state trade or comerce. They are commonly called 'declared goods’.
Iltem (i-a) read as foll ows:

"Coal, including Coke in all its form but excluding charcoal

Provi ded that during the period commencing on the 23rd day of February 1967
and ending with the date of Commencenent of Section 11 of the Central Sal es
Tax (Anmendnent) Act, 1972 (61 of 1972), this clauses shall have effect
subject to the nodification that the words "but excluding charcoal" shal

be omtted."

The object of classifying the goods as ’'declared goods’ can be gathered
fromSection 15 of the Act. This Section inposes restrictions and
conditions with regard to tax on sale an purchase of declared goods’ within
a State. Causes (a) & (b) of the said Section read as foll ows:

"The tax payabl e under that law in respect’ of any sale of purchase of such
goods inside the State shall not exceed (four per cent) or the sale or
purchase price thereof, and such tax shall not be levied at nore than on

st age;

VWere a tax has been | evied under that law in respect of the Sal e of
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purposes inside the State of any decl ared goods and such goods are sold in
the course of inter- state trade of commerce, and tax has been paid under
this Act in respect of the sale of nmuch goods in the course of inter-State
trade or conmmerce, the tax |evied under such |aw shall be reinbursed to the
person maki ng such sale in the course of inter- State trade or conmerce in
such manner and subject to such conditions as may be provided in any law in
force in that State."

In the instant case, the respondent purchases R P.C. and after sub-jecting
that to a process of manufactures C.P.C. is produced. Wen exenption was
sought to be clained on the ground that both these items will fall under
Section 14(1-a) of the Act, that was rejected by the Joint Comm ssioner. He
took the follow ng view

"It is not disputed that the Raw Petrol eum Coke and the Cal ci ned Petrol eum
Coke, though different conmercial comnodities are both declared goods. In
order to entitle inter State Sale of such goods to avail the benefit of
Section 15(b) of 'the Central Sales Tax Act, the sanme goods as subjected to
inter State | evy of ‘tax nmust be sold in course of inter-State trade or
conmer ce.. The expressi on 'such goods used in section 15(b) quoted above and
underlined by me is very significant in the matter.

Once the particul ar goods which had earlier been subjected to inter-State
tax in the State was again put to a process of manufacture, it loses it
original identity and energes as another from of finished product though
still remaining a declared goods. The cite an exanple, case of steel scrap
of billets rolled into different kinds of steel materials nmay be taken

When these are purchased as raw materials within a State after being
subjected to State Tax at 4 per cent being decl ared goods and are then
rolled into rods, channels, wireetc., they becone different comrercia
commodi ty though still remaining decl ared goods as defined under Section 14
of the Central Sales tax Act, In the instant case, the Raw Petrol eum Coke

a declared good is put tot he process of production by the dealer in his
factory called Universal Hydrocarbons Co. Pvt. Ltd. and another conmercia
comodi ty, nanely, calcined petrol eumcoke, again a declared goods in terns
of Section 14 (la) is produced. Therefore, the original identity of Raw
Petrol eum Coke is | ost and than Cal ci ned Petrol eum Coke is the outcone of
the process of manufacture.’

I n supporting the reasoning, reliance is placed on Pyare Lal’s case
(supra). The ultimte finding given by himis as under

"That though Raw Petrol eum Coke and Cal ci ned Petrol eum Coke/ bot h
conmmodi ti es are decl ared goods under Section 14(1-a) of the Central Sales
Tax Act in the light of judgnment of the Hon'ble Supreme Court in-the case
of India Carbon Co. dated 18.8.1997 for the purposes of sales tax they are
two separate comercial comodities.

That the raw Petrol eum Coke has riot been sold in course of Inter-State
trade or conmerce in the Sanme Fonns in terns of Section 15(b) of the
Central Sales Tax Act rather it has undergone a process of nmanufacturedin a
factory and the comodity turned but thereby is Cal cined Petrol eum Coke
which is a different Commercial comodity proved by |evy of separate
central excise duty at both the: points of production of raw petrol eum Coke
and Cal ci ned Petrol eum Coke. "

In rendering this finding reliance is placed on the purchase bills, sales
bills and registration certificate.

The High Court in the | nmpugned judgnent considered the scope of the phrase
"that-is to say. Thereafter it proceeded to hold that CP.C. is a form of
R P.C. and, therefore, the exenption under Section I5(b) of the Act would
be avail abl e;

We have already referred to entry relating to coke occurring under Section
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14(1-a) of the Act. When the entry says 'coke’ in all its forns’, there is
no possibility of bringing coke of different forns except under this entry.
The Joint Commi ssioner has clearly held that both Raw Petrol eum Coke and
Cal ci ned Petrol eum Coke, though different comrercial commodities are

"decl ared goods’. However, he held that by process of manufacture, Raw
Petrol eum Coke has lost its original identity and has resulted in a new
product, namely, Calcined Petrol eum Coke. Therefore, according to him the
benefit under Section I5(b) of the Act could be availed of only If the sane
goods are subject to inter-State | evy of tax. He opined the use of words
"such goods’ under Section 15(b) of the Act are of significance.

We are totally unable accept this line of reasoning. Once the entry is
"coke in all its forns" irrespective of the Raw Petrol eum Coke | oses its
original identity or in the process of manufacture Cal ci ned Petrol eum Coke
i s produced, cannot take Cal ci ned Petrol eum Coke out of the purview of this
entry. In nore of less identical situation, this Court held in India

Car bons; case (supra) that Petrol eum Coke is one formthe coal governed by
the expression coal’ wthin Sections 14(1-a). The relevant extract of the
j udgrment i's as under

"I't is not disputed that petrol eum coke is covered by C auses(i) of Section
14 which reads 'coal including coke in all its fornms" the State was not
conpetent to levy tax at a rate exceeding the one given in Section 15 (a)
of the Central Act.

The High Court was of the view that the word 'coal’ includes coke in al
its forms in clause (i) of Section 14 of the Central Act and nust be taken
to nean coke derived fromcoal. In other words it nust be coke, which had

been derived or acquired fromcoal by follow ng the usual process of
heating or burning. The contention, therefore, of the appellant was
negatived that petrol eum coke was covered by the aforesaid provision of the
Central Act."

This decision fully supports the respondent. The fact that Cal cined
Petrol eum Coke is a different comodity is of little consequence. In
interpreting the scope of Hi des and Skins which fail under Section 14(i)
(iii) of the Act, this Court in Mahi Traders -case (supra) held at pages
734-35 as under

"According to himthe products purchased and sold are not different even
under the classification by way of the di chotony between raw and dressed
hi des and skins under the Tam | Nadu General Sal es Tax Act. Under the
Central Sales Tax Act, the appellant is in a rmuch better position, because
all the hides and skins are brought together in one entry, \Wether raw or
dressed, the product falls; under the sane entry.

The operations involved in | eat her manufacture however fall into three
groups. Pre-tanning operations includes soaking, |imng, de-limng, bating
and pi ckling, and post-tanning operations are splitting and shavi ng,
neutralising, bleaching, dyeing, fat-liquoring and stuffing, setting out,
sanmm ng, drying, staking and finishing. These operations bring about
chemical changes in the |eather substance and influence the physica
characteristics of the leather, and different varieties of comercia

| eat her are obtained by suitably adjusting the manufacturing operations.
These processes need not be gone into in detail but the passages relied
upon clearly show that hides and skins are ternmed "l eather’ even as soon as
the process of tanning is over and the danger of their putrefaction is put
an end to. The entry in the CST Act, however, includes within its scope

hi des arid skins until they are 'dressed’ . This, as we have seen
represents the stage when they undergo the process of finishing and assune
a formin which they can be readily utilised for manufacture of various
commercial articles. Inthis view, it is hardly material that col oured

| eather may be form of |eather or nay even be said to represent a different
conmercial commodity. The statutory entry is conprehensive enough to

i ncl ude the products emerging fromhides and skins until the process of
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dressing or finishing is done." (enphasis supplied)

This is enough to conclude the case agai nst the appellant. However, since
reliance is placed on Pyare Lal Mal hotra' s case (supra), we have to nake a
brief reference to the same. That case dealt with the scope of the entry
14(iv) of the Act, lron and steel 'that is to say". The interpretation of
this phrase "that is to say" |looned large. It was held in paragraph 13 & 14
as under:

"It is true that the question whether goods to be taxed have subjected to a
manuf acturi ng process so as to produce a new marketable commodity, is the
decisive test in determ ning whether an excise duty is |leviable or not on
certain goods. No doubt, in the law dealing with the sales tax the taxable
event is the sale an not the manufacture of goods. Nevertheless, if the
guestion is whether a new conmercial comodity has conme into existence or
not, so that its sale is a hew taxable event, in the Sales Tax law, it may
al so becone necessary to consider whether a manufacturing process, which
has altered the identity of the commercial comnodity, has taken place. The
| aw of sales tax is also concerned with "goods" of various descriptions.

It, therefore, becones necessary to determ ne when the cease to be goods of
one taxable description and become those of a Commercially different
category and description

It appears to us that the position has been sinplified by the anendnment of
the law, as indicated above, so that each of the categories falling under
“Iron and Steel" constitutes new species of conmmercial comrodity nore

clearly now It follows that when one comrerci al conmmodity is transforned
into another, it be-comes a separate conmodity for purposes of sales tax."

The position hereis entirely different. There is no such phrase under
Section 14(ia) of the Act. Inthe case of "GO’ an seeds’ occurring under
nanely, 'that is to say’ occurs. This Court in State of A P, (supra) held
i n paragraph 4 as under

"M . Rangam appearing in support-of the appeals contended that there was a
circular of Government of India with reference to the provisions of the
Central Sales Tax Act as to what would be included within the neani ng of

oil seeds and all the five itenms referred to here were included in the
circular as being oil seeds. It is.difficult for us to accept his

submi ssion that after the Act has been anended reliance is available to be
pl aced on the circular. On the basis of the test indicated by this Court in
State of Tam | Nadu v. Pyare lal Ml hotra, we nmust hold that the expression
"that is to say’ enployed in the definition in the statute with reference
to oil seed is exhaustive and is not illustrative. Sinceon anendnent these
five itens were no nore included in oil seeds, the appellant is not
entitled to claimthe benefit,"”

This vital distinction cannot be | ost sight of. Therefore, the argunent of
the appellant has to be rejected, in the result, upholding the judgnent O
the Hi gh Court, we find no nerit in this appeal which is accordingly

di sm ssed. However, there shall be no order as to costs.




