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CASE NO. :
Appeal (civil) 2402 of 2006

PETI TI ONER
Bi shnu Prasad Dash

RESPONDENT:
Raj Kumar Agarwal & Ors.

DATE OF JUDGVENT: 01/05/2006

BENCH
ARI JI T PASAYAT & S.H KAPAD A

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.(C) No.5959 of 2005

AR JI' T PASAYAT, J.

Leave granted.

Appel lant calls in question legality of the judgnent

rendered by a Division Bench of the Oissa Hi gh Court
directing that the offer of Oissa Small Industries Corporation
Ltd. (in short the "OSICL’) represented by its agent
(Respondent no. 1) at Rs.85/- per kg. will be considered by the
Governnent at the highest |evel, nanely the Chief Mnister of
Oissa. It was further observed that it will be open for the
CGovernment to pass such orders as it deens fit in the |arger
public interest; keeping in view all aspects of the matter. It
woul d al so be open for the Government to call for revised
offers fromthe Industrial Devel opnent Corporation'of Oissa
Ltd. (in short the "IDCOL’), OSICL or fromany other party.
Appel l ant represents IDCOL as its agent.

Background facts in a nutshell are as follows:

Respondent no.1 has been lifting copper cables scrap

fromthe OSICL since 2002. For disposal of-16,625.09 kg. of
copper cables pertaining to Main Dam Division, Burl a,

proposal for tender was submitted by the Chief Engineer
Mechani cal and off set price was fixed at Rs.160/- per kg. The
I DCOL did not respond to the said tender. The OSICL of fered

a price of Rs.80/- per kg. But no other party responded to the
tender invited by the Executive Engi neer. Thereafter, the

| DCOL nmade an offer of Rs.84/- per kg. of copper cable
excluding all taxes and duties. The matter was processed and
finally orders were passed by the Governnent at the |evel of
Chief Mnister of Orissa for disposal of the copper cable at the
rate of Rs.84/- per kg. to the IDCO.. After the aforesaid order
was passed by the Chief Mnister of Orissa on 16.12.2004, the
OSICL submitted a fresh offer dated 20.12.2004 at Rs.85/- per
kg. but the said offer of the OSICL was not considered

pursuant to the notes given in the Departnent that the offer

was nmade bel atedly after order was passed by the Governnent

and if the said order is entertained, it will affect the sanctity of
the Government order. Respondent no.1l filed a wit petition
chal | engi ng the CGovernnment order
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The High Court was of the view that the offer of |DCCOL

was Rs. 84/- per kg. where the offer of OSICL, though bel ated,
was Rs.85/- per kg. It was felt that the offer of OSICL shoul d
have been considered at the rate of Rs.85/- per kg. by the

hi ghest | evel of the Governnment, nanely the Chief Mnister.
Accordingly the Government order was set aside and

directions as noted supra were given.

Learned counsel for the appellant subnmitted that without

i mpl eading the IDCOL as a party, the wit petition should not
have been di sposed of. Respondent no.1 clainmed to be an

agent of OSICL. Appellant was the agent of IDCOL. Since

I DCOL was not a party and the wit application was di sposed

of in a great haste, even without issuing notice relevant facts

could not be placed on record. |In fact, the State Governnent
inits counter, filed before this Court, has clearly indicated
that by the time the respondent-no.1 nade the offer, i.e. 20

days after the acceptance of offer by IDCOL acting through its
agent i.e., appellant, a slightly higher anbunt was offered. No
expl anati'on-was given by the respondent no.1 as to why the

hi gher offer was being nade after necessary decisions have

been taken by the State Government. The letters from OSICL

was received on 20.12.2004, whereas about a week before

that, decision had been taken and orders were issued by

WAt er Resources Department to | DCOL conveying the approva

of the Governnment accepting its offer at Rs.84/- per Kkg.

In response, |earned counsel for respondent no.1
submitted that in greater public interest, the Hi gh Court has
passed the order and this Court should not interfere.

The order of the High Court is indefensible on nore than

one counts. Firstly, IDCOL was not a party-in the wit petition
Simlar was the position vis-‘-vis the appellant who

undi sputedly is the agent of I DCOL. So far as the question of
di sposal in haste is concerned, it i's not disputed that the wit
petition was filed on 18.1.2005 and nerely two days thereafter
the matter was finally disposed of even w thout issuing notice
to the parties. H gh Court has interfered in a contractua
matter without hearing the party whose offer had been

accepted. High Court should not entertain the wit petition
because the successful bidder had not been inpleaded. It

baffles us that that this fundanental aspect was not kept in
view by the H gh Court. Such a course is clearly

i mperm ssible. Since the H gh Court did not have the materia
facts before it, it did not notice that the offer made by | DCOL
through its agent had been finalized and final order had been
passed. It is true that in greater public interest the courts can
ask parties to offer higher anmobunts. But that can necessarily
be done after hearing the parties concerned. Since that has

not been done in the present case, the H gh Court’s order

cannot be maintained and is accordingly set aside and the

matter remitted to the Hi gh Court for fresh disposal. ‘The wit
petitioner shall inplead IDCOL and the present appell ant as
parties within a period of three weeks. If it is not done, the wit
petition will be dism ssed. The High Court is requested to

di spose of the matter within a period of four nonths fromthe
recei pt of order, only if necessary parties as indicated above
are inmpl eaded. W make it clear that we have not expressed

any opinion on the nerits of the case.

Appeal is disposed of accordingly. No costs.




