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ARl JI T' PASAYAT, J.

State of Haryana and Director General, Health Services,
Haryana call in question legality of the judgment rendered
by a Division Bench of the Punjab and Haryana Hi gh Court
hol ding that the order of term nation passed by the
authorities was w thout |egal sanction

The background facts in a nutshell are as foll ows:

Respondent (‘hereinafter referred to as the 'enpl oyee’)
was appoi nted as Medical Oficer-in the Directorate of
Heal th Servi ces, Haryana by an order dated 6.11.1997 on a
fixed salary of Rs.8,000/- per nonth for a period of six
nonths fromthe date of joining. It was clearly indicated
in the letter of appointnment that the services of the
enpl oyee being on contractual basis could be term nated at
any time wi thout assigning any reason with 24 hours notice
fromeither side. By order dated 25.3.2002 services of the
enpl oyee were term nated. The sane was chal | enged before
the High Court by filing a wit petition

Before the High Court it was urged by the wit
petitioner that the order of termnation, though in the face
of it appears to be termnation sinpliciter, was rel atable
to alleged m sconduct and, therefore, was penal in nature.
Ref erence was nmade to a decision of this Court in A P. State
Federation of Coop. Spinning MIIls Ltd. and Anr. v. P.V.
Swami nat han (2001 (10) SCC 83) to contend that the order of
term nati on was founded on the all eged m sconduct as stated
in the order dated 25.3.2002. The formal order of
term nation involved adverse civil consequences. The stand
of the opposite parties before the High Court (appellants
herein) was that the nisconduct may have provided a notive
for the order of termination but not a foundation. The Hi gh
Court by the inmpugned judgment held that the m sconduct
referred to was the foundation and not the notive. As the
order involved civil consequences, therefore, the sanme could
not have been passed wi thout conplying Principles of Natura
Justice. The order was according to the H gh Court
stigmatic. In the order passed by the State CGovernment dated
25.3. 2002 reference was nmade to the all eged m sconduct of
the enpl oyee and on the basis thereof the order of
term nation dated 11.4.2002 was passed. |t was accordingly
hel d that the enployee was entitled to all the consequentia
benefits along with re-instatenent. Liberty was, however,
given to proceed further after conplying with statutory
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rul es governing service of the enployees or the rules of
natural justice as the case may be.

Learned counsel for the appellants submitted that the
order of term nation as passed did not refer to any
m sconduct. It was a case of termnation sinpliciter. The
reference to the msconduct of the enployee as contained in
the order dated 11.4.2002 was in relation to the
al | egati ons nade agai nst the enployee, and no inquiry was
conducted or finding of guilt arrived at. After perusing
the appoi ntnent order and the entire record the Governnent
took the decision to relieve the enpl oyee from suspension
for termnation in terns of appointnment order with i medi ate
ef fect. The m sconduct alleged and referred to at the nopst
can be treated as the notive for the order of termnation
but it was not the foundation

Lear ned counsel for the respondent on the other hand
submi tted that though the order of term nation was on the
face of it appeared to be term nation sinpliciter, in
reality, it was outcone of the deliberations nmade and,
therefore, was the foundationfor the order of termination
It is submtted that allegations were made to the police as
well as the Public Gievance Commttee. " Report was | odged
with the police and considering the police report and
wi t hout affording any opportunity to the enpl oyee, the
proceedi ngs were abandoned ni dway andthe services of the
respondent were term nated.

In what situation the allegation of msconduct will be
the notive and in what cases they will be foundation has to
be adjudged in the factual background of each case. The
i ssue has been examnined in several decisions including
several Constitution Bench judgments and a judgnment of 7-
judges. An el aborate anal ysi.s of the various decisions was
made by this Court in Radhey Shyam Gupta v. U. P.State Agro
I ndustries Corpn. Ltd. and Anr. (1999(2) SCC 21). The matter
was exam ned el aborately by 7-Judges in Sansher Singh v.
State of Punjab and Anr. (1974 (2) SCC 831). In-the said
case it was noted in paragraphs 79 and 80 as follows:

"79. The Enquiry O ficer nom nated by the
Director of Vigilance recorded the statements
of the witnesses behind the back of the
appel l ant. The enquiry was to ascertain the
truth of allegations of m sconduct. Neither
the report nor the statenents recorded by the
Enquiry Oficer reached the appellant. The
Enquiry Oficer gave his findings on

al | egations of m sconduct. The H gh Court
accepted the report of the Enquiry Oficer
and wote to the Governnent on June 25, 1969
that in the light of the report the appell ant
was not a suitable person to be retained in
service. The order of term nation was because
of the recomendations in the report.

80. The order of term nation of the services
of Ishwar Chand Agarwal is clearly by way of
puni shment in the facts and circunstances of
the case. The High Court not only denied

| shwar Chand Agarwal the protection under
Article 131 but also denied itself the
dignified control over the subordinate
judiciary. The form of the order is not

deci sive as to whether the order is by way of
puni shment. Even an i nnocuously worded order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 5

termnating the service nmay in the facts and
circunst ances of the case establish that an
enquiry into allegations of serious and grave
character of nisconduct involving stigma has
been nade in infraction of the provision of
Article 311. In such a case the sinplicity of
the formof the order will not give any
sanctity. That is exactly what has happened
in the case of Ishwar Chand Agarwal. The
order of termnation is illegal and nust be
set aside."

In Gujarat Steel Tubes Ltd. and Os. v. Qujarat Stee
Tubes Mazdoor Sabha and Ors. (1980(2) SCC 593) it was
observed as foll ows:
"53: Masters and servants cannot be
permitted to play hide and seek-with the | aw
of dismissals and the plain and proper
criteria are not to be msdirected by
term nol ogical cover-ups or by appeal to
psychi c processes but nust be grounded on the
substantive reason for the order, whether
di scl osed or undi scl osed. The Court will find
out from ot her proceedi ngs or documents
connected with the/formal order of
term nation what the true ground for the
termnation is. If, thus, scrutinized, the
order has a punitive flavour in cause or
consequence, it is dismssal. If- it falls
short of this test, it cannot be called a
puni shnment. To put it slightly differently, a
term nation effected because the naster is
satisfied of the mi sconduct and of the
consequent desirability of term nating the
service of the delinquent servant, is a
dismssal, even if he had the right - in lawto
termnate with an i nnocent order under the
standi ng order or otherw se. Whether, in such
a case the grounds are recorded in . a
di fferent proceeding fromthe fornal order
does not detract fromits nature. Nor the
fact that, after being satisfied of the
guilt, the master abandons the enquiry and
proceeds to term nate. G ven an all eged
m sconduct and a |ive nexus between it and
the termination of service the conclusion is
di smissal, even if full benefits as on sinple
term nation, are given and non-injurious
term nol ogy is used.
54, On the contrary, even if these is
suspi ci on of msconduct the nmaster nay say
that he does not wi sh to bother about it and
may not go into his guilt but may feel |ike
not keeping a man he is not happy with. He
may not like to investigate nor take the risk
of continuing a dubious servant. Then it is
not dismissal but termnation sinpliciter, if
no injurious record of reasons or punitive
pecuni ary cut-back on his full term na
benefits is found. For, in fact, m sconduct
is not then the nmoving factor in the
di scharge. W need not chase ot her
hypot heti cal situations here."

In AG Benjamin v. Union of India (1967 (1) LLJ 718
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(SC) the factual position was as foll ows:

"A charge nenmo was issued, explanation was
recei ved and an enquiry officer was al so
appoi nted but before the enquiry could be
conpl eted, the proceedi ngs were dropped
stating that "departmental proceedings wll
take a much longer tine and we are not sure
whet her after going through all the
formalities, we will be able to deal with the
accused in the way he deserves."

In that case, order of term nation was held not to be
punitive. The ratio was adopted in State of Punjab v. Sukh
Raj Bahadur (AIR 1968 SC 1089) and it was concl uded as
fol l ows:

"The departmental enquiry did not proceed
beyond t he stage of subm ssion of a charge
sheet followed by the respondent’s expl anation
thereto. The enquiry was not proceeded with;
there were no sittings of any enquiry officer
no evi dence recorded and no conclusion arrived
at on the equity."

We find that the H gh Court did not consider the
guestion of stigma or the effect of any enquiry held before
the order of term nation was passed. The question whet her
the enquiry purportedly held provided the notive or the
foundation was required to be considered by the H gh Court
in detail. That has not been done. The question whether
termination of service is sinpliciter or- punitive has been
exam ned in several cases e.g. Dhananjay v. Chief Executive
Oficer, Zilla Parishad, Jalna (2003 (2) SCC 386) and Nat hew
P. Thomas v. Kerala State Civil Supply Corporation Limted
and Ors. (2003 (3) SCC 263). An order of termnation
sinmpliciter passed during the period of probation has been
generating undyi ng debate. The recent two decisions of this
Court in Dipti Prakash Banerjee v. Satyendra Nath Bose
Nati onal Centre for Basic Sciences, Calcutta (1999 (3) SCC
60) and Pavanendra Narayan Verma v. Sanjay Gandhi PQ of
Medi cal Sciences (2002 (1) SCC 520) after survey of nobst of
the earlier decisions touching the question observed as to
when an order of termination can be treated as sinpliciter
and when it can be treated as punitive and when a 'stigm is
said to be attached to an enpl oyee di scharged during the
peri od of probation. The |earned counsel on either side
referred to and relied on these decisions either in support
of their respective contentions or to distinguish them for
the purpose of application of the principles stated therein
to the facts of the present case. In the case of Dipti
Prakash Banerjee (supra) after referring to various
decisions it was indicated as to when a sinple order of
termnation is to be treated as "founded" on the
al | egati ons of m sconduct and when conpl aints could be only
as a nmotive for passing such a sinple order of termination
In para 21 of the said judgnment a distinction is explai ned
t hus:

"I'f findings were arrived at in an enquiry
as to misconduct, behind the back of the
of ficer or without a regul ar departnental
enquiry, the sinple order of termnation is
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to be treated as "founded" on the allegations
and will be bad. But if the enquiry was not
hel d, no findings were arrived at and the
enpl oyer was not inclined to conduct an
enquiry but, at the sane time, he did not
want to continue the enpl oyee agai nst whom
there were conplaints, it would only be a
case of motive and the order woul d not be
bad. Similar is the position if the enpl oyer
did not want to enquire into the truth of the
al | egati ons because of delay in regular
departmental proceedi ngs or he was doubtfu
about securing adequate evidence. In such a
circunstance, the allegations would be a
notive and not the foundation and the sinple
order of termnation would be valid. Froma
long line of decisions it appears to us that
whet her-an order of termnationis
sinmpliciter or punitive has ultimately to be
deci ded having due regard to the facts and

ci rcunst ances of each case. Many a tinmes the
di stinction between the foundation and notive
inrelation to an order of termnation either
is thin or overlapping. It may be difficult
either to categorize or classify strictly
orders of termnation sinpliciter falling in
one or the other category, based on

m sconduct as foundation for passing the
order of termnation sinpliciter or on notive
on the ground of unsuitability to continue in
service."

When the factual scenario of the present case is
consi dered in the background of |egal principles set out
above, the inevitable conclusionis that the H gh Court was
not justified in interfering with the order of term nation

The judgrment of the Hi gh Court is set aside and the
appeal is allowed with no order as to costs.




