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ACT:

I ncome-tax Act (11 of 1922), s. 23A and Expl anati on- Menor an-
dum and Articles of Association enpowering directors to
refuse to register transfer of shares wi thout assigning any
reason-I1f element of free transfer elimnated.

HEADNOTE:

This Court, in Shree  Krishna Agency Ltd. v. - C |. T.
(Central) Calcutta, (1971) 82 |I.T.R 372, had held that in
t he absence of evidence to show that the directors had been
exercising their power to. declineto register any transfer
of shares freely and had thus~ virtually elimnated the
element of free transferability of the shares in the
, conpany, the mere existence of a power in the Menorandum
and Articles of Association giving such as discretion /could
not be said to affect the free transferability of the shares
as contenpl ated by the Explanation to s. 23A -of the |Income-
tax Act, 1972. [20GD E]

In the present case, nore than 75% of the shares of ~the
assessee conmpany were held not by a group or partners-but by
two public conpanies in which the Tribunal found, the public
were substantially interested : there was - no nmaterial to
show that any group acting in concert was in control of the
assessee conpany, and.. though the Menorandum and Articles
of Association gave a discretion to the directors to
decline to register a transfer of shares there was not
evidence to show that the directors had elimnated the
el enent of transferability of shares.

Shree Krishna Agency Ltd. v. Conmissioner of |ncome-tax,
(Central) ,Calcutta, [1971] 82 I.T.R 372, foll owed.
Conmi ssi oner of Incone-tax, Wst Bengal v. Tona Jate Co.
Ltd., [1963] 48 |I.T.R 902, overrul ed.

East |India Corporation Ltd. v. Conm ssioner of Incone-tax,
[1966] |.T.R 16 and Raghuvanshi MIIs Ltd. v. Conmmi ssioner
of Incone-tax, [1969] 74 |I.T.R 823, approved.

Conmi ssi oner of Incone-tax v. Jubilee MIls Ltd., [1963] 48
I.T.R 9, referred to
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of 1969.

Appeals by certificate fromthe judgnent and order dated
February 24, 1969 of the Calcutta Hi gh Court in |ncone-tax
Ref erence Nos. 210 and 211 of 1964.

B. Sen, Leila Seth, U K Khaitan and B. P. Maheshwari for
the- appell ant.

B. B. Ahuja, S. P. Nayar and R N. Sachthey, for the
respondent.
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The Judgnent of the Courts was delivered by

KHANNA, J. These two appeals on certificate are directed
against the judgment of Calcutta Hgh Court whereby it
answered the followi ng question in the affirmative and in
favour of the revenue

"Whether in the facts and circunstances of the case, the
provi sions of section 23A were rightly invoked."

The matter relates to assessnent years 1952-53 and 1953-54.
It would, however, ~-be convenient to set out the facts
relating to the year 1952-53 because the decision in regard
to the ‘assessnment for that year would also govern the
assessnment. for the following year. ~The assessee appell ant
is alimted conpany. Proceedi ngs under section 23A of the
I ndi an | ncone Tax Act, 1922 (hereinafter referred to as the
Act) were started against the appellant company as it had
not declared any dividend during the year. The Incone Tax
Oficer found that the incone of the assessee conmpany had
been determined in regular assessnent to be Rs. 22,65, 227
and despite that it had not declared any dividend. The
Income Tax Oficer observed that there were only two big
sharehol ders of the assessee conmpany, nanely, Jiyajeerao
Cot ton MIlls Ltd., Birlanagar (Gnal i-or) (hereinafter
referred to as JC MIIls) and Punjab Produce and Ilnvestnent
Co. Ltd. (hereinafter referred to as PPl Co.). JC MIls, in
the opinion of the Income Tax O ficer, could not be regarded
as a nmenber of the public as it was being represented on the
Board of Directors through its ~General Manager D. P
Mandal i a. PPI Co. was found to be a conpany to which the
provi sions of section 23A of the Act were applicable.  These
two conpani es between thensel ves held 3, 21,594 shares out of
the total sharehol ding of 3,70,000 shares. As the shares

held by the public, in the opinion of the Income Tax
Oficer, cane to less than 25 per cent of the tota
sharehol ding, the assessee conpany was held to fall ~wthin
the purview of section 23A of the Act. The | ncone Tax

Oficer also referred to article 33 of the. Menorandum and
Articles of Association of that assessee conpany, according
to which the directors could w thout assigning any reason
decline to register a transfer to a transferee of whom they
did not approve. This fact was held to be a definite
restriction on the transfer of shares. It was further
observed that the shares of the assessee conpany “were not
guoted in stock exchange. After deducting Rs. 8,40,524 on
account of tax payable on Rs. 22,65, 227 the bal ance of Rs.
14, 23, 703 was deened by the Income Tax O ficer to have been
di stri buted anongst the sharehol ders.

On appeal before the Appellate Assistant Commi ssioner, it
was urged on behal f of the assessee conpany that JC Mlls
and PPl Co. were conpanies in which the public was
substantially interested and, as such, the share-holding of
these public comnpanies
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shoul d be considered to be shares held by the nenbers of the
public. The' Appellate Assistant Conmi ssioner did not go
into the question as to whether or not the above nentioned
t wo conpani es were such in which t he public was
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substantially interested. He observed that groups of the
two conpanies were controlling the affairs of the assessee
conpany and as such, the, shares he-1d by themcould not be
considered to be shares held by the nmenbers of the public.
The appeal filed by the, assessee was accordi ngly dism ssed.
The matter was then taken up by the assessee in appea

before the Income Tax Appellate Tribunal. It was urged
before the Tribunal that JCMIls was a public limted
conpany to which the provisions of section 23A of the Act
were not applicable. It was also pointed out that the PP

Co. was a conpany to which the provisions of section 23A did
not apply. A copy of the order of Appellate Assistant
Conmi ssioner made in appeal filed by PPl Co. was produced
before the Tribunal. The Appellate Assistant Conmi ssioner
had by that order set aside the order of Income Tax Oficer
and had held that section 23A of the Act did not apply to
PPl Co. The Tribunal observed that both JC MIls and PPl Co.
wer e public conmpanies-in which the public were substantially
interested and, therefore, it was not correct to say that
the shares held by the two conpanies were controlled by a
group of - _persons as distinguished  from nenbers of the
public. The Tribunal further observed that the usual clause
in the Menorandum and Articles of Association expowering the
directors to decline to register a transfer of shares
wi t hout assigning any reason did not nean any restriction on
the transferability of shares by one holder to another. The
Tri bunal also found that there was nothing to show that the
shares were not in fact freely transferable, The Tribuna

consequently uphel d the assessee’s contention that it was a
public limted conmpany in which the public was substantially

interested and its share were freely transferable. The
provi sions of section 23A of the Act were held to have been
wongly invoked. The order of the I'ncome Tax O ficer in
this respect was consequently set aside. The question

reproduced above was thereafter referred to the High-Court.
The High Court by a short order answered the question in the
affirmative and in this connection relied upon an earlier
decision of the Calcutta High Court in Conm ssioner of
| ncome-tax, West Bengal v. Tona Jute Co. Ltd. (1).

In appeal before us, M. Sen on behal f of the appellant has
contended that the, decision of Calcutta H gh Court _in
Comm ssioner of Incone-tax, Wst Bengal v. Tona Jute  Co.
Ltd. (supra) has been inpliedly overruled by a decision of
this Court in the
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case of Shree Krishna Agency Ltd. v. Conm ssioner of | ncome-
tax (Central), Calcutta(l). This contention in our opinion
is well founded. In the case of Tona Jute Co. (supra). the
Calcutta H gh Court had expressed the view that. a public
l[imted conpany whose directors had absolute discretion to
refuse to register transfer of a share to any person whomit
woul d, in their opinion, be, undesirable in the interest of
the conpany to admit to menbership and were not obliged to
give any reason for refusal to register, was not a conpany
the shares of which were freely transable to other nenbers
of the public within the neaning of section 23A of the Act.
A view contrary to that of Calcutta Hi gh Court was taken by
the Madras Hi gh Court in East India Corporation Ltd. v.
Conmi ssi oner of Incone-tax (2 ) and the Bonbay Hi gh Court in
Raghuvanshi MIlls Ltd. v. Comm ssioner of Income-tax(3).
This Court in the case of Shree Krishna Agency Ltd. (supra)
approved the view taken by the Mdras and Bonmbay High
Courts. This Court in that case dealt with article 37 of
the Articles of Association of the assessee conmpany which
was a public conpany and which provided that the directors
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mght at any tine in their absolute and wuncontrollable
di scretion and wthout assigning any reason decline to
regi ster any proposed transfer of shares. |t was held that
in the absence of evidence to show that the directors had
been exercising their power under article 37 freely and had
virtually elimnated the elenment of free transferability of
the shares in the conpany, the nere existence of an article
like article 37 could not be said to affect the free
transferability of the shares as contenplated by t he
expl anation to section 23A of the Act.

There is in the present case al so no evidence to show that
the directors had elimnated the elenment of transferability
of shares. As such, we find that the decision of the, High
Court in answering the question against the assessee cannot
be sust ai ned.

On an earlier date of hearing M. Ahuja, on behalf of the
revenue, prayed for adjournnent to ascertain whether there
was any cogent material on the record to show that there was
any group acting in concert which was in control of the
assessee ' conpany. The adj our nment was grant ed. When the
hearing of the case was resuned thereafter, M. Ahuja on
behal f of the departnent frankly stated that he had not been
able to find any cogent material to show that there was any
group acting in concert which was in control of the assessee
conpany. He, however, prayed that the case be renanded to
the authorities concerned for going into. this-question. As
the matter relates to the assessnent year 195253 and as M.
Ahuja in spite of adjournment has not been able to find any
cogent material to warrant the plea that a group acting

(1) [21971] 82 I.T.R 372. (2) [1966] 61 I.T.R 16,

(3) [21969] 74 1.T.R 823.
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in concert was in control of the assesee conpany, we are of
the opinion that we should not accede to the prayer of M.
Ahuja in this respect. The fact that two public Ilimted
conpani es were hol ding between thensel ves nore than 75 per
cent of the shares of the assessee conpany was not
sufficient to attract section 23A of the Act.

The case of Conmi ssioner of Income-tax v. Jubilee MII's Ltd.
(1) referred to by M. Ahuja cannot be of nuch assistance to
him |In the said case the Managi ng Agents of a conpany were
partners of a firmwho held between thenselves nore than 75
per cent of, the voting power. It was held that as nore
than 75 per cent of voting power was held by a group, the
conpany was not a conpany in which the public wer e
substantially interested within (the nmeani ng of section 23A
In the present case as appears fromthe resume ~of facts,
nore than 75 per cent of shares of the assessee company. are
hel d not by a group of partners, but by two public conpanies
in which public are substantially interested. 'This is also
no material to show that any group acting in concert is in
control of the assessee conpany. As such, the case of
Jubilee MIls cannot be said to have any material bearing.
We accordingly accept the appeals, set aside the judgnent of
the High Court and discharge the answer given by it to the
guestion referred to it. W answer the said question in the
negative and in favour of the assessee. The assessee-
appel l ant shall also be entitled to the costs of this Court
and in the High Court. One set of hearing fee.

V.P.S. Appeal s
al | oned.

(1) [1963] 48 I.T.R 9.
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