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ACT:

Sal e Price, under section 2(p) of the Rajasthan Sales
Tax Act, 1954 and Section 2(h)  of Central = Sal es Tax Act,
1956-whether, in sales of cenment effected under the Cenent
Control Act and Control Act-Distinction between contract of
sale for f.o.r. destination railway station” and a "contract
where price alone is so’

HEADNOTE:

The appel | ant assessee owned a cenent factory known as
Udai pur Cenent Works at Udai pur. During the assessnent year
1971-72 and 1972-73, the sale of cement was controll ed under
the Cenent Control order, 1967, issued by the Centra
Government, in exercise of the powers conferred by Sections
18 and 25 of the Industries (Developnent and Regul ation)
Act. 1951. Cdause 7 of the Control Oder specified a
retention price of Rs. 161.40 per netric tonne for cenent
manuf actured by all producers, other than those Mentioned in
items 1 to 5 of the schedule, which included the assessee.
Tho maxi mum price at which a producer could sell. cenent was
prescribed in clause (8) which said that no producer shal

sell "any other variety of cenment at a price exceeding Rs.
214.65 per metric tonne free on rail destination 'railway
station plus the excise duty paid thereon", plus "such

charges as may be fixed by the Central CGovernment in respect
of packing in jute bags or in any other containers". The
Expl anation to clause 8 clarified that for the purpose of
the Control order, the expression 'free on rail destination
railway station’ neans "the price including the cost of
transport by the cheapest node except where any other npbde
of transport has been specified by the Central Governnent
under cl auses (4) at the destination point".

During the relevant assessnent years, the assesses
entered into diverse contracts of sale of cenent with
purchasers at the price of Rs. 214.65 per netric tonne,
"free on rail destination railway station" plus packing
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charges plus excise duty. These contracts were on the terms
and conditions set out in the formof "General terns and
conditions of supply" adopted by the assessee. The assessee,
in fulfilment of these contracts, despatched cenent to the
purchasers at various destinations by rail and the railway
recei pts were nmade out on the basis of 'freight to pay’ . The
i nvoi ces sent by the assessee showed the ’'free on rai
destination railway station’ price of the cenment despatched
at the rate of Rs. 214.65 per netric tonne and added the
amounts representing excise duty and packing charges and
deducted the anpunt of railway freight, since it was to be
paid by the purchasers. The assessee did not charge in the
i nvoi ces sales tax on the railway freight, since inits view
it did not form part of  the 'sale price’ ; but in order to
provi de agai nst a possible claimwhich nmght be nade by the
Sal es Tax Authorities, the  assessee clainmed by way of
deposit an anount ’towards contingent liability to sales tax
on railway freight to be paid by you that is, the
pur chasers.
277

In the assessment of ~ the assessee to sales tax under
the Rajasthan Sales A Tax Act, 1954 and the Central Sales
Tax Act, 1956, the Sales Tax Authorities took the view that
the anmbunt of freight formed part of the "sale price" and
was, therefore, liableto be included in the turnover of the
assessee for the purposes of assessnent of sales tax. The
assessee challenged the correctness of the view by filing a
Wit petition in the Hi gh Court of Rajasthan, but the Hi gh
Court agreed with the view taken by the Sales Tax
Authorities and held that since under clause 8 of the
Control order, the price payable by the purr- chasers was
f.o.. destination price, the anount of freight included in
it formed part of ’'sale price

Di smi ssing the appeals, the Court
N

HELD: 1. By reason of the provisions of the Cenent
Control order 1967, which governed the transactions of sale
of cement entered into by the assessee with the purchasers,
the amobunt of freight fornmed part of the "sale price" wthin
the nmeaning of the first part of the definition of that term
and was includible in the turnover of the assessee. [296 D

2. (a) The Control order is paranpunt; it has over-
riding effect and if it stipulates that the freight shall be
payabl e by the producer, such stipulation nust prevail
notwi t hst andi ng any termor condition of the contract to the
contrary and any such termor conditions to the extent to
which it is in conflict with the provisions of the contro
order would stand excluded. It is a statutory order having
bi nding force and effect and it mnmust govern the transactions
of sale of cement entered into by the assesseewith the
pur chasers.

[292 C, 293 B-C, 295 A

(b) The Control order is desi gned to ensure
availability of cenment at a uniformprise throughout India
irrespective of the distance fromthe place of nanufacture
and clause 8 of the order provides a maxi mum price of Rs.
214.65 per metric tonne f.o.r. destination railway station
at which a producer may sell cerment manufactured by him It
was at this maxi mum price of Rs. 214.65 per nmetric tonne
f.o.r. destination railway station that, in pursuance of
this clause, the assessee sold cenent to various purchasers.
The price was clearly inclusive of freight. [292 D-E] I|i’

(c) Under the scheme of the Control order the freight
is paid by the producer who then recovers it from the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 19

purchaser. Clause 9 clearly contenplates that the f.o.r.
destination railway station price would be realised by the
producer, four the excess of such price over the retention
price and selling agency comission is required to be paid
over by the producer to the controller in the Cenent
Regul ati on Account. The anount of freight has, there- fore,
to be realised by the producer fromthe purchaser and that
postulates that it is the producer who pays the freight to
the railway authorities. The proviso to clause. (9) nakes
this doubly clear by providing that "the expenditure
incurred by the producer on freight.... shall be reinbursed
to the producer and again clause (I1) uses the expression”
....paying or equalising the expenditure incurred by the
producer on freight". [294 A-C

(d) When the producer pays the freight, he does so
because, as between him and the purchaser, he is liable to
pay the freight and hethen recovers it as part of the
price. [294 D E]

278

(e)I'f the obligation to pay the freight were on the
pur chaser, the amount of freight would obviously be deducted
fromthe f.o.r. destination railway station price in the
invoice and only the balance would be realised by the
assessee. There would be no question of the assessee
realising the anount of freight fromthe purchaser because
the purchaser would have paid the freight in discharge of
the his own liability and the assessee would have no claim
to recover it fromthe purchaser. Then, the terns of clause
9 proviso to that 'clause and claue 11 of the Control order
woul d not be satisfied. It would not be possibie to give
effect to clause 9, if what is realised by the assessee is
not the f.o.r. destination railway price but that price |ess
the ambunt of freight. The assessee al so would not be able
toclaim to be entitled to be rei nbursed under. the proviso
to clause 9, if he has not incurred any expenditure on the
freight. The entire statutory schene woul d becone
unwor kabl e. [294 E-Q

(f ) The schenme of the Control order clearly proceeds
on the basis that the freight is payable by the producer and
he recovers it from the purchaser as part —of the f.o.r.
destination railway station price. The provision in the
contract that the delivery to the purchaser shall  be
conpl ete as soon as the goods are put on rail and paynent of
the freight shall be the responsibility of the purchaser. is
whol |y inconsistent with the schene of the Control order and
nmust be deemed to be excluded by. it. [294 H, 295 A]

3. (a) The definition of Sale Price in section 2(p) of
the Rajasthan Sales Tax Act, 1954 is in two parts. The first
part says that "sale price" means the anount payable to a
deal er as consideration for the sale of any goods and
therefore, the concept of real price or actual price
retai nable by the dealer would be irrelevant. The test woul d
be. what was the consideration that passed from the
purchaser to the dealer for the sale of the goods. The only
rel evant question to ask being what was the anount paid by
the purchaser to the dealer as consideration for the sale
and not as to what was the net consideration retainable by
the dealer, it would be immterial to enquire as to how the
amount of consideration was nade up, whether it included
excise duty or sales tax or freight. [286 D, F-Q

The anmount of sales tax payable by a deal er, whether
included in the price or added to it as a separate item as
is usually the case, fornms part of the "sale Price". It is
payabl e by the purchaser to the dealer is part of the
consideration for the sale of the goods and hence falls




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 19

within the first part of the definition. And so woul d be the
case regarding the anmount of freight and handling charges.
It would be payabl e by the Purchaser not under any statutory
or other liability but as part of the consideration for sale
of the goods and it would therefore form part of "sale
price"™ wthin the nmeaning of the first part of the
definition. [287 A-D, 288 D F]

Ms. George oakes (P) Ltd. v. The State of Mdras, Xl
S.T.C. (S.C) 476; Dyer Meakin Breweries Ltd. v. Sales Tax
Oficer., Ernakulam XXVII S. T.C. (S.C.) 120 applied.

Sri Sundararajan & Co. Ltd. v. The State of Madras
(Vi S.T.C. Mad. 105); Paorika Ltd. and Anr. v. Board of
Trade (1944) 1 AIl. ER 372; Love v. Norman Wi ght
(Builders) Ltd. [1944] 1 All. E.R 618; referred to.
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(b) In a contract of sale f.o.r. destination railway
station, the delivery of At goods to the purchaser woul d be
conpl ete at the destination railway station and till then
the risk 'would continue to remain with the dealer. The
agreed price being inclusive of the freight, it would be a
matter of _indifference to the purchaser as to what was the
amount of freight paid by the dealer. The dealer may, in
such a case, pay the freight and charge the agreed price to
the purchaser or he may obtain a railway receipt on the
basis of ’'freight to “pay’ and request the purchaser to pay
the freight at the time of taking delivery of the goods
fromthe railway at the destination railway station and give
the purchaser credit for the anpbunt of the freight against
the agreed price. The latter would nerely be a convenient
node of paying the agreed price. Though the purchaser can
very well refuse to accept the railway receipt which is not
"freight prepaid , but freight to pay’ , he ordinarily, as a
reasonabl e busi nessman woul d, accept-such -a railway receipt
and pay the amount of freight o | behal f of the deal er. Wen
the purchaser, pays the ampunt of freight, in such a case.
it wuld be as part of the agreed price and not as freight
vis-a-vis the dealer. The anobunt of freight paid by the
purhaser and shown in the bill ‘as deducted from the agreed
price would, therefore, clearly formpart of 'sale price
and fall within the first part of the definition. [288 GH
289 A-E]

(c) In a case, where the contract of saleis not f.o.r.
destination railway station, but the price alone is so, the
contract would not have all the incidents of f.o.r.
destination railway station 'contract’, but-nerely the price
woul d be stipulated on that basis The ternms of such a
contract may provide that the delivery shall be conplete
when the goods are put on rail and thereafter it shall be at
the risk of the purchaser. Such a stipulation would nake the
rail way agent of the purchaser for tailing delivery of the
goods. The freight in such a case would be payable by the
purchaser though the price agreed upon is f.o.r. destination
railway station. The price of the goods receivable by the
dealer would. in that even, be the f.o.r. destination
railway station-price |ess the ambunt of freight payable by
the purchaser That woul d be the consideration payable by the
purchaser to the dealer for the sale of the goods and the
amount of freight being payable by The purchaser woul d not
be included in the ’'sale price’ wthin the neaning of the
first part of the definition. The position would be the sane
even if the dealer pays the freight and obtains railway
reeeipt "freight pre-paid' and clains the full f.o.r.
destination railway station price in the bill. The anount
representing freight would not be payable as part of the
consideration for the sale of the goods but by way of
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rei mbursenment of the freight which was payable by the
Purchaser but in fact disburse(l by the deal er and hence it
woul d not formpart of the "sale price’. [289; GH 290 A-C

Hyder abad Asbestos Central Products Ltd. v. State of
Andhra Pradesh XXIV S. T.C (s.C) 487; Tungabhadr a
Industries Ltd. Kurnool v. Commercial Tax O ficer Kurnoo
(XI STC 827); expl ai ned.

4. The second part of the definition enacts an
i nclusive clause and says that 'sale price’ includes "any
sum charged for anything done by the dealer in respect of
the goods at the tine of or before the delivery thereof
other than the cost of freight or- delivery or the cost of
installation in case where such cost is separately charged"
Therefore, 'any sum charged for anything done by the deal er
in respect or the goods at the tinme of or before the
delivery thereof’. is to be regarded as part of the 'sale
price’, even if it does not fall within the first part of
the definition. But there is an exception carved out of this
i ncl usi on Not
280
all sums charged for sonething done by the dealer in respect
of the goods at the time of or before the delivery thereof
are covered by the inclusive clause. The cost of freight or
delivery or the cost of installation certainly represents an
amount charged for transportation or installation of the
goods at the tinme of or before the delivery thereof and
woul d, therefor, fall within the inclusive  clause on its
plain terms but it 'is taken out by the exclusion clause,
"other than the cost  of frieght or delivery or the cost of
installation in case where such cost is separately charged"

[295 C, F]

(b) This exclusion clause does not —operate as an
exception to the first part of the definition. [t nerely
enacts an exclusion out of the inclusive clause and takes
out sonething, which would otherwise be . wthin the
i nclusive clause. obviously, therefore, this exclusion

clause can be availed of by the assessee only it the State,
seeks to rely on the inclusive clause for the purpose of
bringing a particular anbunt within the definition of 'sale
price’. But if the State is able to show that the particul ar
amount falls wthin the first part of the definition and is

therefore, part of the ’'sale price’, the exclusion clause
cannot avail the assessee to take the ampunt in question out
of the definition of ’'sale. price’. |In the instant case,

since the ampunt of the freight forns part of the 'sale
price’ wthin the nmeaning of the first part ~of the
definition, it 1is not necessary for the State to i nvoke the
inclusive clause and in fact the State has not done so. The
exclusion clause is, therefore, irrelevant and  cannot be
called in aid by the assessee. [295 F-H, 296 A]

(c) Even if the exclusion clause were read as an
exception to the first pal-t of the definition which, 'cannot
be done, it cannot avail the assessee. It is only there the
cost of fl-eight is separately charged that it would fal
within the exclusion clause and in the context of the
definition as a whole, it is

obvious that the expression cost of freight . .. is
separately charged" is used in contradistinction to a case
where the cost of freight is not separately charged but is
included in the price. It is not intended to apply to a case
where the cost of fright is part of the price but the deal er
chooses to split up the price and claim the anobunt of
freight as a separate itemin the invoice. Were the cost of
freight is part of the price, it would fall within the first
part of the definition. and to such a case, the exclusion
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clause in the second part have no application. [296 A-C
Observati on:

(a) In respect of the assessee’s several transactions
of cement with the Central CGovernment through the Director
CGeneral of Supplies and Disposals, the opinion given by the
| aw Departnent of the Governnent of India viz., "that
freight was not part of ’sale price’ within the neaning of
the definition of that termand hence no sales tax woul d be
payabl e by the assessee on the anmpbunt of frieght‘’ was not.
correct and was unjustified. [296 E-H|

(b) As this statement misled the assessee into not
claimng the ambunt of sales tax on the freight conmponent on
the price fromthe Central Governnment in the circunstances
fairness and justice denand that the Central Governnent,
should pay to the assessee the anobunt of sales tax on the
freight component of the price in respect of transactions of
sale of cenent entered into by the assessee with them under
the provisions of the control order. [297 A-C
281

JUDGVENT:

Cl VI L APPELLATE JUDRI SDI CTION: Civil Appeal No. 1122 of
1976.

Fromthe Judgnent and order dated 10-9-1976 of the
Raj asthan High GCourt in D. B. Cvil Wit Petition No. 1080
of 1976.

V. M Tarkunde, V. K. Shinghal, N N_ Goswany and
Arvind M nocha for the appellant in C A No. 1122 of 1976.

F. S. Nariman, Y. - S. Chitale A K Srivastava, V.
Bhasin, C. V. Francis and Vineet Kumar for the appellant in
C. A No. 1122 of 1976

S. J. Sorabjee, L. N Sinha, SO M Jain, S. C Bhandari
and B. B. Singh for the respondents in both the appeals.

Anant ha Babu and A. Subba Rao for the intervener in
C. A No. 1122 of 1976

The Judgrment of the Court was delivered by

BHAGMTI, J. These appeals by special |eave raise an
interesting question of lawrelating to the applicability of
the definition of "sale price" in section 2(p) of the
Raj ast han Sal es Tax Act, 1954 and 2(h) of Central Sales Tax
Act, 1956. The question is whether in sales of ~“cenent
effected under the Cenent Control order 1967, the amount of
freight forms part of the "sale price" so as to be exigible
to Sales Tax under these Acts. The facts givingrise to
these appeals are in material respects identical and hence
it would be sufficient if we state the facts of Civil Appea
No. 1122 of 1976 which was argued as the mmin appeal before
us

The appellant in this appeal is Hi ndustan Sugar MIlls
Ltd. (hereinafter referred to as the assessee). The assessee
owns a cenent factory known as Udaipur Cerment Wborks at
Udai pur in Rajasthan and it manufactures and sells cenent to
purchasers both inside and outside Rajasthan. The appea
relates to assessment of the assessee to sal es tax under the
Raj ast han Sal es Tax Act, 1954 and the Central Sales Tax Act"
1956 for the assessnent years 1971-72 and 1972-73. During
these assessment years the sale of cenent was controlled
under the Cenent Control order, | 967 (hereinafter referred
to as the Control order). The Control order was issued by
the Central Governnent in exercise of the powers conferred
by sections 18G and 25 of the Industries (Devel opnent and
Regul ation) Act, 1951. Clause (7) of the Control order
provided that the ex-factory prices admissible to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 19

producer for the different varieties of cenent shall be as
specified in the Schedule and the Schedule, as it stood at
the material time, specified a retention price of Rs. 161.40
per metric tonne for cenment manufactured by all producers
ot her than

282

those nmentioned at Itens 1 to 5, which included the
assessee. The naximumprice at which a producer could sel
cenent was prescribed in clause (8) which said that no
producer shall sell "any other variety of cement at a price
exceedi ng Rs. 214. 65 per nmetric tonne free on rai
destination railway station plus the excise duty paid
thereon". The proviso to Clause (8) provided that in the
case of packed cenment, there shall be added to this price
such charges as nay be fixed by the Central Governnent in
respect of packing in jute bags or in any other containers
The Explanation to this clause clarified that for the
pur pose of the Control order, the expression 'free on rai
destination railway station’ neans "the price (including the
cost of  ‘transport by the cheapest node except where any
ot her nmode of transport _has been specified by the Centra
CGovernment under Clause (4) at the destination point".
Clause (9) and (11) provided for the creation of a Cenent
Regul ati on Account i'n the followi ng terns :.

9. Paynments to Cenent Regul ation Account:

Every producer shall, in respect of such
transaction by way of sale of cenent effected by him
pay within one nonth of the close of the nonth in which
sal es take pl ace, to the  Controller, an anount
equivalent to the amount, if any, by which the free on
rail destination price of such cenent realised by him
exceeds the aggregate of the follow ng amobunts, nanely.

(i) the ex-factory price of such cenent

calculated in accordance withthe rates specified

in the Schedul e;

(ii) a selling agency comm ssion calcul ated at the
rate of Rs. 3.00 per tonne;

(iii) the excise duty paid thereon; and

(iv) in the case of packed cenent, the charges
fixed by the Central Governnent in respect ~of the
packing or the containers wunder -the first proviso to
clause 8: r
Provided that the expenditure incurred by the producer
on freight by the cheapest node of transport or where
any other node of transport has been specified by the
Central CGovernnment under clause 4, by such node of
transport in respect of such transactions shall be
reinmbursed to the producer by the Controller from out
of the Cenment Regul ation Account referred to in clause
11.
*

* * *

283
11 . Cenent Regul ati on Account A
(1) The Controller shall nmintain an account
to be known as the Cenent Regulation Account to
which shall be credited the anpbunts paid by the
producer under clause 9 and such other suns of
nmoney as the Central Governnent may, after due
appropriation made by Parliament by law in this
behal f, grant fromtime to tine.
(2) The ampunt credited under sub-clause (1) shall be
spent only for the foll ow ng purposes, nanely:
(i) paying or -equalising the expenditure
i ncurred by the producer on freight in
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accordance with the provisions of this order
(ii) equalising concession, if any, granted
in the matter of price for supplies to
CGovernment or for purposes of export under
the third proviso to cl ause

(iii) expenses incurred by the Controller in
di scharging the functions under this order

subject to such limts, if any, as may be
laid down by the Central Governnent in this
behal f."

Clause (14) which is the last «clause laid down the
procedure for making clains for payment from the Cenent
Regul ation Account. It provided that "every producer shal
nake an application regardi ng his claim for any
rei mbursement towards equalising freight or equalising
concession in the matter ~of export price to the Controller

who may, in settling the claim require the producer to
furnish all details, relating thereto, including the cost of
freight incurred, excise duty,” if any, paid etc." The

under | yi ng obj ect” behind these provisions was that cenent
shoul d be _available at uniformoprice throughout the country
and that is why it was provided that no producer shall sel
cenent at a price exceeding Rs. 214.65 per netric tonne
"free on rail destination railway station”™ plus packing
charges and excise /duty. This was the naxi num price at which
the Central Governnment intended that ~cenment should be.-
avail able any where in India, irrespective of the distance
fromthe place of manufacture. Now-this price was worked out
on the basis of average freight and since the actual freight
woul d necessarily be nmore orless than the average freight
depending on the distance of the place of destination from
the manufacturing site, clauses 9 and 11 of the Control
order provided a machinery by which  the producer could be
ensured the retention price specified in the Schedule
alongwith selling agency conmission the rate of Rs. 3.00 per
metric tonne, packing charges and exci se 2-526SCl/ 78
284
duty. This result was achieved by providing ‘that the
producer should hand over to the Controller the excess of
the "free on rail destination railway station" price
i ncl udi ng packing charges and excise duty realised by him
over the retention price, selling agency conm ssion, packing
charges and excise duty and he should then be re-inbursed
the ambunt of expenditure actually incurred by him on
freight by the cheapest node of transport. This woul d I'eave,
with the producer the retention price together wth the
selling agency conmm ssion, packing charges and excise duty
and al so reinburse himthe actual freight paid by him

During The relevant assessnent years, the assessee
entered into diverse contracts of sale of cenent/ with
purchasers at the price of Rs. 214.65 per nmetric tonne 'free
on rail destination railway station" plus packing charges
and excise duty. These contracts were on the terms and
conditions set out in the form of ’'General ternms -and
conditions of supply" adopted by the assessee. A copy of the
"Ceneral terns and conditions of supply’‘ was handed over to
us by the Ilearned counsel appearing on behalf of the
assessee at the hearing of the appeals and it was not
di sputed on behalf of the State that these were the genera
terns and conditions on which contracts were entered into by
the assessee wth the purchasers. Clauses 5, 8 and | | of
the "General terns and conditions of supply" were Strongly
relied upon on behalf of the assessee and we shall
therefore, set them out in extenso:

5. Al though the price of cenent is on the basis of
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F.OR destination railway station consignnents wll
nevert hel ess be despatched "freight to pay" and credit
afforded in our Bill for the anpbunt of freight payable.
The purchaser should accordingly arrange to pay Railway
freight/Road transport charges at the destination at
the time of taking delivery

8. Once the consignnent is handed over to the Carrier
and a receipt is obtained, the responsibility of the
Conpany ceases. The Conpany does not accept any
liability for any delay. shortage, danage or |oss of
goods in transit. Claim should be lodged wth the
Carriers by the Buyers directly

11. In respect of any claim for over charge of
freight, the purchaser shall put up claim with the
concerned Railway authorities.

The assessee, in fulfilnment of these contracts, despatched

cement to the purchasers at various destinations by rail and
the railway receipts were nmade out on the basis of "freight
to pay". The-invoices sent by the assesse,- showed the
"free on rail destination railway station’ price of the
cenent despatched at the rate of Rs. 214.65 per nmetric tonne
and added the anounts representing excise duty and packing

285

charges and deducted the ampunt of railway freight since it
was to be paid by the purchasers. The assessee did not
charge in the invoices sales tax on the amount of rail way
freight. since inits viewit did not- formpart of the "sale
price", but in order to provide -against a possible claim
which might be nade by the sales tax authorities, the
assessee claimed by way of ~deposit an Amount "towards
contingent liability to sales tax on railway freight to be
paid by you" that 1is, the purchasers. Each™ invoice also
contained a statenment at the commencenent that: "Every care
is taken in packing and despat ching goods and our
responsibility for shortage, loss, delay or danmage ceases
after delivery at Wrks Siding. Al  such clains should be
preferred with the railway or the carriers concerned". The
purchasers received the railways receipts from the / banks
agai nst paynent of the amounts. of the invoices and
thereafter took delivery of the cement despatched by the
assessee after naking paynent of the railway freight.

The question arose in the assessnent of the assessee to
sal es tax under the Rajasthan Sales Tax Act, 1954 and the
Central Sales Tax Act, 1956 as to whether the anpunt - of
freight deducted fromthe free on rail destination railway
station price (hereinafter for the sake of brevity referred
to as F.OR . destination price) in the invoices made out by
the assessee and paid by the purchasers forned part of the
"sale price" wthin the neaning of the definition of that
termin section 2(p) of Rajasthan Sales Tax Act, 1954 and
section 2(h) of the Central Sales Tax Act, 1956. The Sal es
Tax Authorities took the viewthat the amount of freight
fornmed part of the "sale price" and was, therefore, liable
to be included in the turnover of the assessee for the
purpose O assessnent of Sal es Tax. The assessee chal | enged
the correctness of this viewby filing a wit petition in
the Hgh Court of Rajasthan but the H gh Court agreed with
the view taken by the Sales Tax Authorities and held that
since under clause 8 of the Control order, the price payable
by the purchasers was F.O R destination price, the anpunt
of freight included in it fornmed part of the "sale price".
The assessee thereupon preferred Civil Appeal No. 1122 of
1976 after obtaining special |eave fromthis Court.

It will thus be seen that Civil Appeal No. 1122 of 1976
is directed against the judgnent of the Rajasthan H gh Court
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which has taken a view against the assessee. The other
appeal, namely, Cvil Appeal No. 1310 of 1976 which has been
heard alongwith Civil Appeal No. 1122 of 1976 has been fil ed
by the assessee directly against an adverse order made by
the assessing authorities but the question in that appeal is
the same as in Cvil Appeal No. 1122 of 1976. It nust be
conceded straightaway that the question is not free from
difficulty

286

and there is a sharp divergence of opinion anmongst different
Hi gh Courts, wth an alnost equal nunber of H gh Courts
ranging on either side. But fortunately there are two

decisions of this Court  which throw sone light on this
qguestion. We shall refer to themin due course.
Though we are _concerned in these appeals with

assessments nade wunder both Rajasthan Sales Tax Act, 1954
and Central Sales Tax Act, 1956, it would be sufficient to
refer only to the provisions of the Rajasthan Sales Tax Act,
1954, since the material provisions of both the Acts are
identical. Section 3 of the Rajasthan Sales Tax Act, 1954
provi des that —every deal er whose turnover in the previous
year exceeds a certain- linmit shall be liable to pay tax on
his taxable turn over, subject to the provisions of that
Act. "Taxable turnover" is defined in section 2(s) to nmean
that part of the "turnover" which remain after deducting the
aggregat e amount of proceeds of certain categories of sales
and "turnover", according to section 2(t), neans "the
aggregate of the anount of sale prices received or
receivable by a dealer in respect of the sale or supply of
goods-". The definition of '"sale price’ is given.in section
2(p) and according to that definition, it neans:
-the ampbunt payable to a dealer as consideration
for the sale of any goods, |ess any sum all owed as cash
di scount according to the practice nornally prevailing
in the trade, but inclusive of ~any sum charged for
anyt hi ng done by the dealer in respect of the goods at
the time of or before the delivery thereof other than
the cost of freight or delivery or the cost of
installation in case where such cost is  separately
char ged".
This definition is in tw parts. The first part says that
"sale price’ means the amount payable to a dealer as
consideration for the sale of any goods. Here, the concept
of real price or actual price retainable by the dealer is
irrelevant. The test’ is, what is the consideration passing
fromthe purchaser to the dealer for the sale of the goods.
It is immterial to enquire as to how the ~amount of
consi deration is made up. whether it includes excise duty or
sales tax or freight The only relevant question to ask is as
to what is the anpbunt payabl e by the purchaser to the deal er
as consideration for the sale and not as to what is the net
consi deration retai nable by the deal er
Take for exanple, excise duty payable by a dealer who
is a manufacturer. \When he sells goods manufactured by him
he al ways passes on the excise duty to the purchaser
Odinarily it is not shown
287
as a separate item in the bill, but it is included in the
price charged by him The sale price’ in such a case could
be the entire price inclusive of excise duty because that
woul d be the consideration payable by the purchaser for the
sale of the goods. True, the excise duty conponent of the
price woul d not be an addition to the coffers of the dealer
as it would go to reinburse himin respect of the excise
duty already paid by himon the nmanufacture of the goods.
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But even so, it would be part of the 'sale price because it
forns a conponent of the consideration payable by the
purchaser to the dealer. It is only as part of the
consideration for the sale of the goods that the anount
representing excise duty would be payabl e by the purchaser
There is no other manner of liability, statutory or
ot herwi se, under which the purchases would be liable to pay
the ambunt of excise duty to the dealer. And, on this
reasoning, it would make no difference whether the anpunt of
excise duty is included in the price charged by the deal er
or is shown as a separate itemin the bill. In either case,
it would be part of the 'sale price’. So al so, the anount of
sal es tax payable by a deal er, whether included in the price
or added to it as a separate item as is usually in case,
forns part of the ’'sale price’'. It 1is payable by the
purchaser to the dealer as part of the consideration for the
sale of the goods and hence falls within the first part of
the definition. “This position is now well settled as a
result of ~ the decision of this Court in Ms George Cakes
(Pvt.) Ltd.~ Versus The State of Madras & ors. (XI| STC 476)
whet her the ~view taken by Madras H gh Court in Sri
Sundararajan & Co. Ltd. Versus The State of Madras (VIIIl STC
105) was approved. There S. K Das, J., speaking on behalf
of the Court, approved of the following observations of
Lawence, J., in Paprika Ltd. & Anr. Versus Board of Trade
(1944) Al E R 372):

"Whenever a sale attracts purchase tax, that tax
presunably affects the price which the 'seller who is
liable to pay the tax demands but it does not cease to
be the price which the buyer has to pay even the price
is expressed as 'x" plus purchase tax."

The | earned Judge also quoted with approval what CGoddard,
L.J., said in Love. Norman Wight (Builders) Ltd. [(1944) 1
Al ER 6181

"Where an articleis taxed, whether by purchase
tax. customs duty, or excise duty, the tax becones part
of the price which ordinarily the buyer will have to
pay. The price of an ounce of tobacco is what it is
because of the rate of tax, but on a sale there is only
one consideration though made up of cost plus profit
plus tax. So if a seller

288
of fers goods for sale, it is for himto quote a price
which includes the tax if he desires to pass it onto
the buyer. |f the buyer agrees to the price, it is not

for him to consider howit is made up or whether the
seller has included tax or not.’
and sumed up the position in the foll ow ng words:

"So far as the purchaser is concerned, he pays for
the goods what the seller demands, nanely, the price
eve though it may include tax. That 1is the whole
consi deration for the sale and there is no reason why
the whole anount paid to the seller by the purchaser
shoul d not be treated as the consideration for the sale
and included in the turnover."

We nmay then take a case where a deal er transports goods from
his. factory to his place of business and sells themat a
price which is. arrived at after taking into account
"freight and handl i ng charges’ i ncurred by him in
transporting the goods. The ampunt of ’freight and handling
charges’ included in the price would obviously be the part
of the 'sale price’, because it would be payable by the
purchaser to the dealer as part of the consideration for the
sal e of the goods. The sane woul d be the | egal position even
if the ’'freight and handling charges’ are shown separately
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inthe bill and added to the price of the goods, for the
character of the paynment would remain the sane. Since
"freight and handl i ng charges’ represent expendi ture
incurred by the. dealer in making the goods available to the
purchaser at the place of sale, they would constitute an
addition to the cost of the goods to the dealer and woul d
clearly be a conmponent of the price charged to the
purchaser. The amount of 'freight and handling charges’
woul d he. payable by the purchaser not under any statutory
or other liability "out as part of the consideration for the
sale of the goods and it would, therefore, Formpart of
"sale price’ wthin the neaning of the first part of the
definition. This positionis also well settled having regard
to the decisions of this Court in Dyer Meakin Breweries Ltd.
v. sales Tax officer, Ernakulam (XXVII STC 120).

We may now t ake anot her exanpl e which is very much near
to the one which we have al ready di scussed. The deal er may,
i nstead of transporting the goods from his factory or his
pl ace of 'business and selling them there, enter into a
contract of  sale F.OR . destination railway station. Were
such a contract is made, the seller undertakes an obligation
to put the goods on rail and arrange to have themcarried to
the destination railway station at his expense. The delivery
of the goods to the purchaser in such a case is conplete at

the distination railway- station and till then the risk
continues to remain with
289

the dealer. The freight is payable by the deal er since he
has to arrange for « the goods to be carried by rail to the
destination railway station at ~his expense and there is no
obligation on the purchaser to pay the freight The purchaser
is concerned only to pay the agreed price for the delivery
of the goods at the destination railway station. The agreed
price being inclusive of the freight, it would be a matter
of indifference to the purchaser-as to what is the amunt of
freight. Even if there is any fluctuation in the amunt of
freight, since the making of the contract, the purchaser
woul d have no concern, because heis liable to pay only the
agreed price which includes the freight, whatever it be. The
deal er may, in such a case, pay the freight and charge the
agreed price to the purchaser, or he may obtain a rail way
receipt on the basis of freight to pay" —and request the
purchaser to pay the freight at the tine of taking delivery
of the goods from the railway at the destination railway
station and give the purchaser credit for the anpunt of the
freight against the agreed price. |‘he latter would nerely
be a conveni ent node of paying the agreed price. Since it is
the obligation of the dealer to deliver the goods free on
rail destination railway station, the dealer is liable to
pay the freight s between him and the purchaser and the
purchaser can very well refuse to accept the railway receipt
which is not "freight pre-paid" but "freight to pay". But he
may, ordinarily as a reasonabl e busi nessman he woul d, ' accept
such railway recei pt and pay the ampbunt of freight on behal f
of the deal er. Wen the purchasers pay the amount of freight
in such a case, it would be; as part of the agreed price and
not as freight vis-a-vis the dealer. The anount of freight

pai d by the purchaser and shown in the bill as deducted from
the agreed price would, therefore, clearly form part of
"sale price" and fall wthin the first part of the

definition.

This would plainly and indubitably be the position
where the <con- tract of sale entered into by the dealer is
F.OR . destination railway station. But here it is
necessary to bear in mnd a rather inportant distinction
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There may be a case where the contract of sale may not be
F.OR . destination railway station, but the price al one may
be so. Were such is the case, the contract does not have
all the incidents of a F.OR destination railway station
contract, but nerely the price is stipulated on that basis.
The terms of such a contract may provide that the delivery
shall be conplete when the goods are put on rail and
thereafter It shall be at the risk of the purchaser. Such a
stipulation would nake the railway agent of the purchaser
for taking delivery of the goods. The freight in such a case
woul d be payable by the purchaser though the price agreed
upon is F.OR . destination railway station. The price of
the goods receivabl e by the dealer would, in
290
that event, he the F.O R . destination railway station price
| ess the amount of freight payable by the purchaser. That
woul d be the consideration payable by the purchaser to the
deal er for the sale of the goods and the amount of freight
bei ng payabl e ~ by the purchaser would not be included in the
"sale price’” wthin the neaning of the first part of the
definition. The position would be the sane even if the
deal er pays the freight and obtains railway receipt
""freight prepaid® and clains the full F.O R . destination
railway station price in the bill. ’*The amunt representing
freight would not be “payable as part of the consideration
for the sale of the goods but by way of reinbursenment of the
freight which was payable by the purchaser but in fact
di sbursed by the dealer and hence it would not formpart of
the sale price’

This was precisely the basis on whichthe decision in
Hyer abad Asbestos Cenent Products Ltd. v. State of Andhra
Pradesh (XXIV STC 487) was given by this Court. There the
appel l ant maintained a uniform catalogue rate all over the
country in respect of its manufactures and the catal ogue
rate obviously included freight in transporting goods to the
customers. The appellant despatched goods |o the custoners
by rail under railway receipts with "freight to /pay" and
nmade out invoices at the catal ogue rate, deducted di scount
fromit and charged sales tax on the bal ance and then gave
credit for the anpbunt of freight to be paid by the
customers. The question arose in the 1.. assessnent of the
appel lant to sales tax whether the amount of freight formed
part of the 'sale price’ and was, therefore, includible in
the turnover of the appellant. The terns of the contracts
with the custonmers were in a printed form and clauses (4)
and (16) thereof provided as follows: (4) The prices of the

sai d productions supplied to the stockists shall be the
current general gross list price charged by the company. Free
on rail, less such discount as nay be fixed by the conpany

fromtinme to tinme (16) the date of delivery shall nean the
date of the railway receipt and in the case of consignnent
sold free on rail destination, the railway freight shall be
nevert hel ess payable by the stockists at the destinations
and the amount of freight should on the railway receipt

shal | be deducted fromthe invoice of the conpany'’. It wll
be seen that under <clause (4) the price of the goods was
stipulated to be "the current general gross |list price
charged by the conpany free on rail", but clause (16) made

it clear that "the date of delivery shall nean the date of
the railway receipt” and though the goods may be sold free
on rail destination, "the railway freight shall neverthel ess
be payable by the stockists at the destinations and the
amount of freight shall be deducted fromthe invoice of the
conpany" The conbined reading of clauses (4) and (16)
clearly
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showed that it was only the price which was F.OR
destinati on and the delivery to the custonmers was conpl ete
as soon as the. goods were put on rail and payment of

freight was the obligation of the custoners as between them
and the appellant. That is why Shah, J., speaking on behal f
of the Court said: "If clause (4) stood alone the price
charged by the conmpany nay be deened to be the catal ogue
rate less the discount payable to the purchasers. But by
cl ause (16) the purchasers clearly undertook to pay rail way
freight which was deducted fromthe invoice nade out by the
conpany. By clause (16) the conpany received the catal ogue
rate less the railway freight as price of the goods sold. W
are unable to agree with the H gh Court that "the term
relating to the price “in the contract between the conpany
and the stockists envisaged by this clause [clause (16)]
inplies a obligation on” the part of the conpany to pay the
railway freight”": In-our judgnent, under the ternms of the
contract, 'there is'no obligation on the conpany to pay the
freight, ‘and wunder the ternms of the contract the price
received by the conpany for sale of goods is the invoice
amount less the freight" and held that the amount of freight
was not part of the 'sale price’. It was, to quote again the
words of Shah, J.. "not nade a part of the price".

W nay also at this stage refer to another decision of
this court earlier in point of tinme. That is the decision in
Tungabhadra I ndustries Ltd. Kurnool ~Versus Commercial Tax
of ficer Kurnool (Xl STC 827). Wat happened in this case was
that the appel  ant = sol d and despat ched hydr ogenat ed
groundnut oil to the purchasers at an agreed price which was
inclusive of freight. It is not very clear fromthe record
but it does appear that the railway receipts obtained by the
appel l ant were on the basis of ’'freight to pay ‘and the
amount of freight was paid by the purchasers and in the
invoices nmade out by the —appellant, the agreed price
i nclusive of freight was shown and fromthis the anount of
freight was deducted and on the bal ance the anpunt 'of sales
tax was conmputed. The appellant clainmed to deduct the anopunt
of freight fromthe turnover on the strength of Rule 5(1)
(g) of the turnover and Assessnent Rules which provided that
in determining the net turnover of a dealer, he shall be
entitled to a deduction of "all amounts falling under the
following two heads, when specified and charged for by the
deal er separately, wthout including themin the price of
the goods sold: (i) freight;(ii) This Court held that the
deduction claimed was not permnissible since the conditions
for the applicability of Rule 5(1) (g) were not satisfied.
It was pointed out that it was clear fromthe contents of
the specinmen invoice produced by the appellant that / "the
appel l ant has charged a price inclusive of the railway
freight and woul d therefore be outside
292
the terms of Rule 5(1) (g) which requires that in order to
enable dealer to claim the deduction it should be charged
for separately and not included in the price of goods sold.
The conditions of the rule not having been conplied wth,
the appellant was not entitled to the deduction in respect
of freight." Here the freight was payable by the appell ant
because the price was inclusive of the freight and there was
no stipulation in the contract, as in the Hyderabad Asbestos
Cenent Conpany’s case, that the delivery to the purchaser
shal | be conplete when the goods are put on rail or that the
paynment of freight shall be the obligation of the price. And
it did not nake any difference to this position that the
freight was not initially paid by the appellant but was paid
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by the purchaser and given credit for against the agreed
"freight inclusive price in the invoice.

Now, in the light of this discussion, let us turnto
examne the facts of the present appeals. The Control order
here becomes very mate rial. It is a statutory order having
bi nding force and effect and it must govern the transactions
of sale of cement entered into by the assessee with the
purchasers. The Control order is designed to ensure
availability of cenent at a uniformprice throughout India
irrespective of the distance fromthe place of manufacture
and clause (8) provides a nmaximum price of Rs. 214.65 per
metric tonne F.O R destination railway station at which a
producer may sell cenent manufactured by him It was at this
maxi mum price of Rs. 214.65 pernmetric tonne F.OR
destination railway station that, in pursuance of this
cl ause, the assessee sold cement to various purchasers. The
price was clearly inclusive of freight. But the question is:
who, under the terns of the contract, was liable to pay the
freight, the -assessee or the purchaser ? Was the contract
one for  ‘delivery at destination railway station or was it a
contract —in which delivery to the purchaser would be
conplete as soon as the goods are put on rail at the place
of despatch ? The answer to this question would clearly be
in favour of the assessee if we have regard only to the
terns and conditions of the contract wthout taking into
account the provisions of the Control order. Cause (8) of
the "CGeneral Terns and Conditions of Supply" incorporated in
the contract provided that once the goods are handed over to
the railway and a railway receipt is obtained, the
responsibility of the assessee shall cease and the risk
shal |l pass to the purchaser and, therefore, if there is non-
delivery or shortage or delay in. delivery, it is the
purchaser who, according to this clause, shall be entitled:
to nake a claim against the railway. If there were over-
charge of freight then agai n under clause (11) it is not the
assessee but the purchaser who would be entitled to | odge a
claimwith the railway authorities. The specinmen invoice
produced by the assessee al so made
293
it clear that the responsibility of the assessee for
shortage, loss, delay or damage shall cease as soon as the
goods are delivered at the Wrk Siding and all such clains
may be preferred by the purchaser against the railway and in
case excess freight has been charged, the purchaser shall be
entitled "to lodge claimwith the railways". It would, thus,
be seen that according to these provisions the delivery of
the goods to the purchaser woul d be conmpl ete as soon as they
are put on rail at the Wrk Siding and the risk then passes
to the purchaser and paynment of freight would be the
responsibility of the purchaser. This would by the position
apart from the provisions of the Control order and on this
position, there can be doubt, for reasons already di scussed,
that the anount of freight would not formpart of the 'sale
price’ . But we have to consider the inpact of the proivsions
of the Control order, for these provisions having statutory
force and authority have over.-. riding effect and the terns
and conditions of the contract to the extent to which they
conflict with these provisions nmust be held to be excl uded.
Let us, therefore, examne the inpact of the relevant
provisions of the Control order on the terns and conditions
of the contract

It is clear from the schene of the Control order that
the price chargeable by a producer is contenplated to be Rs.
214.65 per metric tonne F.O R destination railway station
This of course is the maxi num price at which a producer may
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sell cement and theoretically, or course, there is nothing
to prevent himfrom selling it at a |lower price, but it is
assuned by the Central CGovernnent that in a seller’s narket
where there is scarcity of supply, the producer will sell at
the maximum price permtted to himunder the Control order
and that is the basis on which the machinery of Cenent
Regul ation Account is worked out in the Control order. This
machi nery woul d becone unworkable and at the least it would
require the Central CGovernnent to subsidies the Cenent
Regul ation Account in a large way, if every producer were to
sell cement at a price lower than Rs. 214.65 per netric
tonne F.O R destination railway station. It is, therefore
obvi ous that though the Control order nerely provides the
maxi mum price of Rs. 214.65 per netric tonne F.o0.R
destination railway station.at which a producer may sel
cenent, leaving it theoretically open to himto sell it at a
| ower price, the basic ~assunption underlying the Contro
order is that every producer wll sell at the maxi mum price.
And in fact, in both the cases before us, every transaction
of sale ‘of cenent by the assessee was at the price of Rs.
214.65 per metric tonne F.o.R-destination railway station
This, however, by itself would not be determnative of the
controversy because the question would remain as to who,
bet ween t he assessee and the purchaser, is

294

liable to pay the freight and that requires us to consider
whether there is anything in the Control Oder which
overrides the rel evant provisions of the contract bearing on
this question and by necessaryinplication, = exclude them
Clause (9) clearly contenplatesthat the F.o.R destination
railway station price would be realised by the producer, for
the excess of such price over the retention price and
sel ling agency conmission is required to be paid over by the
producer to the controller in the Cenent Regul ati on Account.
The ampunt of freight has, therefore, to be realised by the
producer from the purchaser and that postulates that it is
the producer who pays the  freight to the rail way
authorities. The proviso to clause (9) nekes thi's doubly
clear by providing that "the expenditure incurred by the
producer on freight-shall be reinbursed to the producer" and
again clause (11) uses the expression" -paying of -equalising
the expenditure incurred by the producer on freight". It is,
therefore, clear that under the schene of the Control order
the freight is paid by the producer and he then recovers it
from the pur chaser. But that does not conclude the
controversy. The question still remains: Wen the producer
pays the freight, does he do so because, as between hi m and
the purchaser, He is liable to pay the freight and he then
recovers it as part of the price or the obligation to pay
the freight is on the purchaser and the producer pays /it on
behal f of the purchaser and then recovers it by way of
rei mbur sement .

We are of the viewthat the former, and not the latter,
represents the correct |legal position. If the obligation to
pay the freight were on the purchaser and in fact the
purchaser paid the freight, as happen ed in both the cases
before us in respect of every transaction of sale of cenent,
the ambunt of freight would obviously be deducted fromthe
F.OR destination railway station price in the invoice and
only the balance would be realised by the assessee. There
woul d be no question of the assessee realising the amunt of
freight from the purchaser because the purchaser woul d have
paid the freight in discharge of his own liability and the
assessee would have no claim to recover it from the
purchaser. Then how would the terns of clause ( 9 ), proviso
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to that clause and Cause (11) of the Control order be
satisfied ? How wuld it be possible to give effect to
clause (9) if what is realised by the assessee is not the
F.O R destination railway station price but that price |ess
the ambunt of freight? How would the assessee claimto be
entitled to be reinmbursed under the proviso to clause (9) if
he has not incurred any expenditure on the freight’'? The
entire statutory schenme woul d beconme unworkabl e. The schene
of the Control order clearly proceeds on the basis that the
flight is payable by the producer and the recovers it from
the purchaser at part

295

the FF.OR destination railway station price. The provision
inthe contract that the delivery to the purchaser shall be
conpl ete as soon as the goods are put on rail and paynent of
the freight shall be the responsibility of the purchaser is
whol Iy inconsistent with'the scheme of the Control order and
must be held to be excluded by it. The Control order is
paramount: it~ has overriding effect and if it stipulates
that the " freight shall be payable by the producer, such

stipulation nust be prevail, notw thstanding any term or
condition the contract to the contrary. The conclusion is,
therefore, inevitable,- that the anount of freight forns

part of the "sale ‘price’ within the neaning of the first
part of the definition.

This renders it unnecessary to consider the second part
of the definition, but the latter clause of the second part
was strongly relied upon on behalf of the assessee to
support the exclusion of the ampunt of freight from’sale
price’ and hence we nust proceed to consider it. The second
part enacts an inclusive clause. It says that "sale price
i ncl udes "any sum charged for anything done by the dealer in
respect of the goods at the tinme of or before the delivery
thereof other than the cost of freight or delivery or the
cost of installation in case where such cost is separately
charged."” Therefore, ’'any sum charged for anything done by
the dealer in respect of the goods at the tine of or hefore
the delivery thereof’ is to be regarded as part of 'sale
price’, even if it does not fall within the first part of
the definition. But there is an exception carved out of this
inclusion. Not all sums charged for sonething done by the
dealer in respect of the goods at the time of or therefore
the delivery thereof are covered by the inclusive clause:
The cost of freight or delivery or the cost of installation
certainly represents an anount charged for transportation or
installation of the goods at the time of or before the
delivery thereof and would, there- fore, fall within the
inclusive clause on its plain ternms but it is taken out by
the exclusion clause, "other than the cost of . freight or
delivery or the cost of installation in case where such cost
is separately charged". This exclusion clause “does not
operate as an exception to the first part of the definition
It nerely enacts an exclusion out of the inclusive clause
and takes out sonething which would otherwi se be within the
i nclusive clause. Qoviously, therefore, this exclusion
clause can be availed of by the assessee only if the State
seeks to rely on the inclusive clause for the purpose of
bringing a particular anbunt within the definition of 'sale
price'. But if the State is able to show that the particul ar
amount falls within the first part of the definition and is,
therefore, part of the ’'sale price’, the exclusion clause
cannot avail the assessee to take the ampunt in question out
of the definition of "sale price’. Here on the view taken by
us, the amount of freight
296
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forns part of the ’'sale price’ wthin the neaning of the
first part of the definition and it is not necessary for the
State to invoke the inclusive clause and in fact the State
has not done so. The exclusion clause is, therefore,
irrelevant and cannot be called in aid by the assessee. W
"may point out that even if the exclusion clause were read
as an exception to the first part of the definition which

as we have pointed out, cannot be done, it cannot avail the
assessee. It is only where the cost of freight is separately
charged that it would fall within the exclusion clause and
inthe context of the definition as a whole, it is obvious
that the expression "- cost of freight is separately charged
‘is wused in contradistinction to a case where the cost of
freight is not separately charged but is included in the
price. It is not intended to apply to a case where the cost
of freight is part of the price but the deal er chooses to
split up the price and claim-the anbunt of freight as a
separate item _in the invoice. Were the cost of freight is
part of the price, it would fall within the first part of
the definition and to such-a case, the exclusion clause in
the second part have no application

W rmust, therefore, hold that, by reason of the
provi si ons of the Control order which governed the
transactions of sale of cenent entered into by the assessee
with the purchasers in both the appeals before us, the
amount of freight formed part of the "sale price' within the
nmeani ng of the first part of the definition of that term and
was includible in the turnover of the assessee.

Before we part with these appeals we think it necessary
to advert to one rather unusual circunstance which has
caused sone anxiety to us. W were told by the |earned
counsel appearing on behalf of the assessee and that was not
di sputed on behalf of the State that the assessee had
entered into a large nunber of transactions of sale of
cenent with the Central Government through the Director
CGeneral of Supplies and Disposals-and when the assessee
claimed to recover the anpunt of sales tax in respect of
these transactions fromthe Central Government on'the basis
that freight was part of 'sale price', the Director Genera
of Supplies and Disposals pointed out to the assessee that
the Law Departnment of the CGovernment  of |ndia had advi sed
themthat freight was not part of 'sale price’ within the
nmeani ng of the definition of that termand hence no sal es
tax would be payable by the assessee on the amount  of
freight and the assessee was, therefore, ~not justified in
claimng to recover the anmount of sales tax fromthe Centra
CGovernment. The assessee, in view of this statenent made on
behal f of the Central Governnent, did not press its claimto
recover the anount of sales tax on the freight conponent of
the price fromthe Central Governnment. Now, it ~appears
clearly fromthis judgnment that the opinion given by the Law
Depart ment of the Governnent of
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India was not correct and the statenent nmade on behal f of
the Government of India that no sales tax will be payabl e by

the assessee on the anpbunt of freight was unjustified. There
can be no doubt that this statenent misled the assessee into
not claining the anbunt of sale-tax on the freight conmponent
of the price fromthe Central Government. We think that, in
the circunmstances, fairness and justice demand that the
Central Governnent should pay to the assessee the anpunt of
sales tax on the freight conponent of the price in respect
of transactions of sale of cement entered into by the
assessee with themunder the provisions of the Contro
order. It is true and we are aware that there is no | ega
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l[iability on the Central Governnent to do so, but it nust be
renenmbered that we are living in a denocratic society

governed by the rule of 'law and every Governnent which
claims to be inspired by ethical and noral values nmust do
what is fair and just to thus citizen. regardl ess of |ega
technicalities. W hope and trust that the Centra
Government will not seek to defect the legitimte claim of
the assessee for reinbursement of sales tax on the amount of
freight by adopting a legislatic attitude but will do what
fairness and justice demand. After all, the notto of every
civilized State rmust be: "Let right be done’

We accordingly confirmthe judgment of the Rajasthan
High Court in Cvil Appeal No. 1122 of 1976 and the order of
the Sales Tax authority in Cvil Appeal 1310 of 1976 and
di smiss both the appeals with no order as to costs.
S R Appeal s di sni ssed
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