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PETI TI ONER
MR PATIL & ANR

Vs.
RESPONDENT:
THE MEMBER, | NDUSTRI AL COURT & ANR
DATE OF JUDGVENT: 01/ 04/ 1997
BENCH

M K. MJKHERJEE, B.N. Kl RPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M K. MUKHERJEE, J.

Leave granted.

This appeal is directed against the judgnment and order
dated April 26, 1996 of the Bonbay Hi gh Court (Nagpur Bench)
in WP. (Crl.) No. 167 of 1995 whereby it rejected the wit
petition filed by the two appellants before us. Facts
leading to this appeal and relevant for its disposal are as
under .

At all material tines ‘the appellant No.1l, who 'is an
Oficer of the Indian Admnistrative Service, was holding
the post of the Vice Chairman-cum Managing Director of
Maharashtra State Road Transport. Corporation (' Corporation
for short) on deputation and appellant No. 2 was the Manager
of its Nagpur retion. On or about  April 1, 1992 two
recogni sed Workers’ Unions of the Corporation gave a joint
notice termnating their earlier settlenent wth the
Corporation and submitted their fresh charter of denmands. On
the failure of the nanagenent of the Corporation to attend
to their demands the Unions served a notice upon the forner
intimating that the workers would go on strike from the
m dni ght of April 12/13, 1993. A simlar notice was also
given by The Maharashtra S.T. Chalak Whak Sanghatna, the
respondent No. 2 herein, (hereinafter referred to as the
"Union"). In view of the threatened strike the / Chief
M nister of Maharashtra intervened into the matter; and on
April 9, 1993 declared an interimrelief of Rs. 25 crores to
the workers and asked the Corporation to work out the
nodalities of its paynment. Accordingly, the Corporation held
di scussions with recogni sed Uni ons and deci ded upon the node
of payment of the interimrelief, pending final settlenent.
After obtaining approval of the State Governnent to the same
the Corporation issued a circular on June 25, 1993 and
started maki ng payments in terns thereof.

Assai ling the above circular on the ground that paynent
interns thereof would be unjust and nore favorable to the
workers affiliated to the other Unions, the Union filed a
conplaint before the Industrial Court, Amaravati nuder
Section 28(1) of the Maharashtra Recognition of Trade Unions
and Prevention of Unfair Labour Practices Act, 1971 (’ Act’
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for short) and, along withit, filed a petition seeking
temporary relief. On that conplaint, which was registered as
ULP Case No. 397/93 and the petition, the Industrial Court
passed the foll owi ng order on June 29, 1993

"In view of the facts pleaded in

the mai n conpl ai nt and this

petition t he ef f ect of the

operation of the inmpugned circul ar

No. 3679 dated June 25, 1993 is

hereby stayed until July 15, 1993.

| ssue notice to the respondents to

file their reply accordingly by the

said date."

Thereafter, on July 22, 1993, the Union, through its
General Secretary Shri-N.M Verma, filed a conplaint before
the Labour Court, Akola under Section 48(1) of the Act
alleging that even after service of the above stay order on
the day it was made, that 1is, on June 29, 1993, the
Secretary of State Transport Authority, and the who
appel | ant's ‘had nmde paynments in terms of the circular and
sought the following reliefs :

"The Hon’ ble Labour Court may

pl ease declare that the accused 1

2 & 3 have w/lfully disobeyed the

order of the Hon'ble Industria

Court interimorder dated 29.6.1993

in the UL.P. case No. 397/93.

2. The Hon' ble Court nmay please

order against ‘the accused No. 1, 2

& 3 to issue processs u/s 48(1) of

MRTU and PULP Act —and award

puni shnment under the Act.

3. Any suitable order which the

Court may deem fit be passed in the

interest of justice."

On receipt of the conplaint, the Labour Court issued a
notice directing the three accused, including 'the two
appel l ants, to show cause why processes shoul d not 'be issued
against them In showing cause the appellants did not give
any specific reply to the allegations made against themin
the conplaint but raised a prelimnary abjection as to its
mai ntai nability on the ground that w thout a sanction under
Section 197 Cr.P.C they could not be prosecuted. The ot her
accused however contended that he was wongly arraigned in
the proceeding. After hearing the parties the Labour Court
passed an order on February 11, 1994, whereby it discharged
the Secretary with a finding that there was nothing on
record to showthat he was in any way responsible for
wi || ful disobedience of the order of the Industrial Court
but, issued processes against the two appellants, /after
rejecting their contention based on 197 Cr.P.C.

In the nean time, the Industrial Court had, by its
order dated August 14, 1993, vacated the ex-parte interim
stay granted by it on June 29, 1993 and dismissed the
petition filed by the Union for tenporary relief.

The appellants then filed two applications before the
Labor Court praying for their discharge on the grounds, that
they were not party to the proceedings before the Industria
Court and hence its order dated June 29, 1993 was not
bi ndi ng upon themand that the interimstay granted thereby
had since been vacated. By its order dated Decenber 17, 1994
the Labour Court rejected those applications and aggrieved
thereby Court rejected those applications and aggrieved
thereby the appellants preferred a revision petition before
the Industrial Court (Anravati Bench) under Section 44 of
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the Act which was di sm ssed. Thereafter they noved the Hi gh
Court in its wit jurisdiction but wthout success. Hence
thi s appeal

To answer the questions raised in this appeal it wll
be pertinent to refer, at the outset, to the preanble of the
Act and its material provisions. The Act was brought on the
statute book

“"to provide for the recognition of

trade Uni ons for facilitating

col l ective bargaining for certain

undertakings, to state their rights

and obligations; to confer certain

powers on unrecogni'sed unions; to

provi ded for decl ari ng certain

strikers and |ock-outs as illega

strikes and |ock-outs; —to define

and provide for the prevention of

certain unfair |abour practices; to

constitute courts (as independent

machinery) for carrying out  the

pur poses of according recognition

to trade wunions for enforcing the

provi si ons rel ating to unfair

practices; and to provide for

matters connected with the purposes

aforesaid."

" Recogni sed Union” is defined by sub-section (13) of
Section 3 of the Act to mean a Uni on which has been issued a
certificate of recognition under Chapter |11’ thereof and

"unfair |abour practices’ by sub-section (16) thereof to
nmean unfair |abour practices as defined in -Section 26.
Chapter Il specifies Industrial Courts, Labour Courts and
Investigating Oficers as the authorities under the Act and
inits various as the authorities under the Act and in its
various sections details the nodes of their constitution and
appoi ntnents, and their duties. Chapter IIl deals with the
recognition of Unions and, while Section 11(1) thereof
specifies the conditions to be conplied with by a Union to
gain recognition wunder the Act, Section 12(3) empowers an
I ndustrial Court to grant recognition and issue a
certificate of such recognition in the prescribed form
Unfair |abour practices are dealt with by Chapter VI and
Section 26 defines them to nean the practices listed in
Schedules Il, 1l and IV. Section 27 debars enpl oyers, Unpbns
and enployees fromengaging in any unfair |abour practice
and Section 28 of the said Chapter sets out the procedure
the Industrial Court or the Labour Court, has to follow for
dealing with conplaints relating to unfair |abour practices.
According to the procedure laid down in Section 28, any
Union or any enployee or any enployer or any Investigating
Oficer mmy file a conplaint against a person.-who has
engaged in or is engaging in any unfair [|abour practice
before the Court conpetent to deal wth such conplaint
ei t her under Section 5, or as the case may be, under Section
7. On such conplaint the Court mmy, of its own take a
deci sion, which would by in the formpf an order; or if it
so considers necessary, nay first cause an investigation
into the said conplaint to be made by the Investigating
Oficer and direct that a report be submitted by him to
enable it to take such a decision. Sub-section (7) of the

above Section forbids the civil or crimnal court from
gquashing the order so nade. In view of Section 29 the above
order of the Court shall be binding on, inter alia, al

parties to the conplaint and those sunmoned to appear in
Court. Section 30 of the Act formul ates the nature of orders
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the Industrial Court and Labour Court can pass pursuant to

their decisions and so far as it is relevant for
purposes it reads as under

"(1) Where a Court decides that any

person named in the conplaint has

engaged in, or is engaging in, any

unfair |abour practice, it may in

its order -

XXX XXX XXX

(b) direct all such persons to
cease and desist from such unfair
| abour practice, and take such
affirmative action (i ncluding

paynment of reasonabl e conmpensation
to the enpl oyee or enpl oyees
afected by the unf air [ abour
practice, or -reinstatenent of the
enpl oyee or enpl oyees with or
wi t hout backwages, or the paynent
of .r'leasonabl e conpensation), as my
in the opinion of _the Court. be
necessary to effectuate the policy
of the Act;

XXX XXX XXX
(2) In any proceeding before it
under this Act, the Court may pass
such interim order (including any
temporary relief or restraining
order) as it deens just and proper
(including directions to the person
to wi t hdr aw temporarily the
practice conpl ained of, which is an
issue in such proceeding), pending
final deci sion:

Provi ded that, the Court may, on an
application in that behal f, review
any interimorder passed by it.

our

Section 48 (1) of the Act, with which we are prinarily
concerned in this appeal, provides that any person who fails
to conply with any order of the Court in clause (b) of sub-

section (1) or sub-section (2) of section 30 of the

Act

shall, on conviction, be punished with inprisonment which
may extend to three nonths or with fine which may extend to

five thousand rupees.
Chapter VIl of the Act relates to the  powers
I ndustrial Court and Labour Court to try offences under

of
t he

Act and Section 38 specifically enmpowers a Labour Court to
try of fences punishable under the Act withinthe limts of
whose jurisdiction it is conmtted. Section 39 relates to
cogni zance of the offences committed under the Act and it

reads as under:

" No Labour Cour t shal | t ake

cogni zance of any of fence except on

a conplaint of facts constituting

such offence nmde by the person

affected thereby or a recognised

union or on report in witing by

the Investigating Oficer."

The powers of and procedure to be followed by
Labour Court for trial of such offences is laid down
Section 40, which is extracted bel ow

"I'n respect of offences punishable

under this Act, a Labour Court

shal |l have all the powers under the

Code of Crimnal procedure, 1898, V

t he
in
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of 1898, of a Presidency Magistrate

in Geater Bonbay and a Magi strate

of the First Cass elsewhere, and

inthe trial of every such of fence,

shall follow the procedure laid

down for in Chapter XXII of the

sai d Code of sunmmary trial in which

an appeal lies; and the rest of the

provi sions of the code shall so far

as may be, apply to such trial."

Section 42 provides that notw thstanding anything
contained in Section 40, and appeal shall lie to the
I ndustrial Court against an order of conviction or acquitta
recorded by the Labour Court as also for enhancenent of
sentences awarded by the Labour Court. The other section to
which reference is required to be nmade is Section 44, which
enmpowers the Industrial Court ~to exercise superintendence
over all Labour Courts.

Froma conspectus of the provisions of the Act it is
mani fest that if on a conplaint filed in accordance with
Section 28, the Labour Court or the I'ndustrial Court, as the
case may be, arrives at a decision that a person has engaged
in or is engaging in any unfair |abour practice it may issue
a direction in terms of clause (b) of  sub-section (1) of
Section 30 and pending final decision grant interimrelief
internms of sub-section (2) thereof. Failure on the part of
a person, who is bound by such order or direction, to conply
with it amunts to '‘an offence for which he is liable to be
convicted and sentenced as envi saged under Section 48(1) by
a Labour Court. Cognizance of such offence, besides other
of fences under the Act, cannot however be taken by the
Labour Court unl ess a conpl ai nt di scl osi ng facts
constituting the offence is filed by the person affected
thereby or a recognised Union. (enphasis supplied) The only
other nmode left open to the Labour ~Court to take such
cogni zance is on the basis of a report in witing by the
Investigating Oficer. Once cognizance of the offence is
taken on such conplaint or report, as the case may be, the
Labour Court would have to follow the procedure laid down by
the Code of Crimnal Procedure, 1973 (which now replaces the
Code of Crimnal procedure, 1898).

That brings us to the merits of the appeal. M. Salve,
the | earned Counsel appearing for the appellant, contended
that the inpugned prosecution was void ab initio as the
Uni on was not a 'recogni sed Union" within the nmeaning of the
Act and hence, was not legally conpetent to file the
conpl aint before the Industrial Court under  Section 28 of
the Act which ultimately gave rise to the conplaint before
the Labour Court under Section 48(1). According to M. Salve
the schene of the Act and its various provisions clearly
envi sage that conplaints under Section 28 regarding unfair
| abour practices can be made only by recognised Unions - or
by an enployee individually if he is solely affected thereby
- and since, admttedly, the Union was not a recognised
Union it could not invoke the provisions of Section 28. In
support of his contention he drew our attention to Section
21 of the Act and relied on the judgnents of this Court in
Crescent Dyes Chenicals Ltd. vs. Rammaresh Tripathi (1993) 2
SCC 115 and Sharam k Uttarsh Sabha vs. Raynond Wolen MI1ls
Ltd. (1995) 3 SCC 78. In repelling the above contention Shri
N.M Verma, General Secretary of the Union, who argued the
case hinself submtted that question whether Union was
recogni sed or not was not material in viewof the linmted
scope of Section 21 and of right of "any Union’ as appearing
in section 28 to lodge a conplaint of unfair |abour
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practice. to buttress his subnmssion M. Verma drew our
attention to the judgnent of the Bonmbay Hi gh Court in Akhi
Mahar ashtra Kangar Union vs. Warden and Co. Ltd. (1996) 1
CLR 212 which has distinghished the judgnment of this Court
in Shram k Uttarsh Sabha (supra). W need not however del ve
into this aspect of the matter as in our opinion the
prosecution | aunched against the appellants is liable to be
gquashed for the sinple reason that the cognizance of the
of fence under Section 48(1) allgedly conmitted by the
appel l ants was taken by the Labour court in utter breach of
Section 39 of the Act.

As discussed earlier cognizance of an of f ence
puni shabl e under the Act  can be taken on a ’conplaint’ of
facts constituting such offence only if it is nade by a
person affected thereby or a recognised Union. Admittedly,
the complaint in the instant case was filed. by a Union -
and not by an individual - with the interimdirection/order of
the Industrial Court. Undisputedly again, the Union is not a
recogni sed Union wthin the meaning of the Act. Indeed, in
the counter affidavit filed by it  before this Court, the
Uni on has  not-denied the specific ~avernent nade by the
appel lants in the Special Leave Petition, out of which the
present appeal arises, that the Union was not a recognised
Union as per the Act {Paragraph 4(b)} and its only reply
thereto was that allegation was nentioned to support its
various contentions /and repel those of° the appellants, it
has not produced any docunent - nuch less - a certificate
i ssued under Section 12 - to indicate that it was granted
recogntion under the Act to entitle it to file a conplaint
of facts constituting the offence under Section 48(1) and,
for that matter, to enable to Labour Court to take
cogni zance thereupon under Section 39. Sincethe provisions
of this Section are mandatory and the Labour Court has no
jurisdiction to take cognizance of any of the offences
mentioned in the Act unless there is a conplaint/report in
terns theref the cognizance in the instant case on the
conplaint of the Union nmust  be said to be / wthout
jurisdiction.

As the above discussion of ours is sufficient to quash
the inpugned prosecution we need not  discuss the other
patent infirmties relating to the procedure adopted by the
Labour Court in dealing with the conplaint and to the
rejection of the indefensible contention raised on behal f of
the appellant No.1 about the maintainability of the
prosecution in view of Section 197 Cr.P.C.

On the conclusion as above, we allow this appeal and
guash the inmpugned prosecution.




