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ORDER

Preetam, the appellant - herein and his brother Ishwar
Lal were placed on trial before the Sessions Judge, Morena,
for conmitting the nurder of one Chhita on June 15, 1973 and
renmovi ng ornaments from his person. The trial ended in an
acquittal and aggrieved thereby t he respondent - St at e
preferred and appeal. The Hi gh Court di sm ssed the appeal so
far as it related to Iswar |al but set aside the acquitta
of the appellant and convicted and sentenced him  under
Section 302 and 404 of the Indian Penal Code.” The above
order of reversal is under challenge in this appeal

To prove its case the prosecution relied upon three eye
wi t nesses, the doctor who held the autopsy, a judicia
confession of appellant and sone recoveries nade pursuant to
his statenent. Wil e accepting the evidence of the
prosecution so for as it sought to prove that Chhita net
with homicidal death, the trial Court rejected the entire
evi dence adduced by the prosecution to prove that the
appel l ant was the author of the crines. The H gh Court
concurred with the finding of the trial Court that the three
eye W tness could not be relied upon but found the
confession voluntary and true and as, according'to it the
evidence relating to recovery corroborated the confession
reversed the order acquittal relying upon the same.

Since the reasons given by the | earned courts bel ow for
di shelieving the eyew tnesses are cogent and convi nci ng we
must | eave their evidence out of our consideration. W,
therefore. proceed to consider whether the H gh Court was
justified in making the confession the basis for conviction
of the appell ant.

It appears fromthe record that the appellant was
arrested on June 17, 1973 and on his production before the
nmagi strate on the following day was directed to be sent to
police custody, as prayed for by the investigating officer
He remained in such custody till June 22, 1973 when he was
sent to judicial custody under orders of the nmagistrate.
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Thereafter he was produced before the Magi strate on June 25.
1973 for recording his confession. On his production, the
Magi strate gave himtow hours tine to reflect and then
recorded the <confession. From the confession statenent
(exhibit P.11) we find that the magistrate (P.W8) first
di scl osed his identity and told himthat he was not bound to
made any confession and if he did so, it mght be used as
evi dence against him After admi nistering the above caution
the Magistrate recorded the confession and then nade the
menor andum requi red under Sub-section (4) of Section 164
Cr.P.C. In our considered view, the confession so recorded
isin wutter disregard of the statutory provisions of Sub-
section (2) of Section 164 Cr.P.C. under the above Sub-
section the Magistrate is first required to explain to the
accused that he was not bound to make a confession and that
if he did so it mght be used against him Though his
requirement has been conplied with in the instant case, the
ot her requirement which obligates the Mugistrate to put
guestions’ to  the “accused to satisfy hinself that the
confession was voluntary so as to. enable him to give the
required certificate under Sub-section (4). has not been
fulfilled for the learned Magistrate did not ask any
guesti on what soever to ascertain whether the appellant was
maki ng the confession voluntarily. In view of such flagrant

omi ssion to conply with the nmandatory  requirenment. of
Section 164(2) C.P.C. we nust hold that the H gh Court was
not at all justified in entertaining the confession as a

pi ece of evidence, nuch less, a reliable one. One the
confession is left out of consideration - as it has got to
be - the only other piece of  evidence to connect the
appellant with the alleged offences are the recoveries
al | egedly made pursuant to his statenment. Even |If we proceed
on the assunption that the evidence |ed by the prosecution
inthis behalf is reliable, still, considering its nature,
we are unable to hold that it -can nade the sole basis for
convi ction even for the offence under Section 404 |.P.C

On the conclusions above, we allow this appeal, set
aide the inmpugned order of the H gh Court and acquit the
appel | ant of the charges |evelled against him The appel | ant
who is on bail is discharged fromhis bail bonds.




