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These two appeals, by special leave, are directed
agai nst the Judgnent and Order passed by the Andhra Pradesh
High Court in Gvil Revision Petition No.3865 and 3866 of
1989. The High Court allowed the -revision petitions, set
aside the common order passed by the Subordinate Judge,
Vi sakhapatnamin O P. No.456 and 457 of 1988 an passed an
order of i njunction restraining Hi ndust an St eel wor k
Construction Ltd. (the appellant and fox short referred to
as HSCL) from encashing the bank guarant ees gi ven by Bank of
India in its favour at the instance of MS. Tarapore & Co.
(Respondent No.1 and hereinafter referred to as the
contractor).

The HSCL awarded a contract to the  contractor for

construction of <civil works in its Visakhapatnam Stee
Plant. On 16.3.84 a letter of intent was issued and the
formal contract was signed on 25.10.84. It was a |unpsum

contract for Rs. 19,21, 36,804 and was to be conmpl eted on or
before 15.11.1985. The contractor was not able to conplete
the work within the stipulated tinme and at its request the
time for conpletion of the work was extended till 31.3.87.
Even during this extended period the contractor could not
conplete the work. It appears that sone disputes arose
between the appellant and the contractor and on 28.8.1986
the contractor appointed an arbitrator and call ed upon the
appellant to appoint its arbitrator for deciding those
di sputes. Now those disputes are pending before the two
arbitrators appointed by the parties. In August, 1988 by
mut ual agreenment the contract work was reduced and the
contract price was fixed at Rs. 4.5 crores. This reduced work
al so was not conpleted within the extended tinme and at the
request of the contractor the tine for conpleting the work
was extended till 30.9.1988. As the contractor did not
conplete the work by that tinme the HSCL rescinded the
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contract on 17.10.1988.

In between 30.1.84 and 8.12.87, Bank of India gave 14
guarantees in favour of HSCL at the instance of the
contractor. Bank guarantee No.3/21 was furnished on 28.1.84
and 3139 on 21.2.84 for Rs.10 lacs and 40 | acs respectively
towards nobilisation advances. Bank a guarantee No.3/58
dated 28.3.84 for Rs.17,04,580 was towards security
deposit. Bank guarantee No.6/175 given on 31.7.87, initially
for Rs.45 | acs and subsequently reduced to 36, 25,000, was to
secure the working funds provided by HSCL to the contractor
and also for due performance of the contract. Rest of the
bank guarantees were furnished on different dates as and
when security deposits were released by HSCL. By these bank
guar ant ees, except bank ' guar ant ee No. 6/ 175, bank has
undertaken to indemify HSCL against any |oss or damage
caused to or suffered by it by reason of any breach by the
contractor of any termand condition of the contract. It is
al so stipulated in the bank guarantees that HSCL shall be
the sole /'Judge on the question as to whether the contractor
has commtted any breach of the contrast and what is the
extent of - loss or danmage. It is further stipulated therein
that the decision of HSCL in this behalf shall be treated as
final and binding onthe bank. By furnishing Bank guarantee
6/ 175 the bank has undertaken to pay HSCL on demand any
anmount payable by /the  contractor wthout any denmur and
protest, without any reference to the  contractor and such
demand by HSCL has to be regarded as concl usi ve and bi ndi ng
on the bank notw thstanding any difference between the HSCL
and the contractor.

On the very day on which the appellant rescinded the
contract, that is on 17.10.88, HSCL by three separate denmand
letters informed the bank that the contractor has failed to
fulfil its obligations under the contract and has committed
breach of its terms and conditions and by reasons thereof it
has suffered |oss/damage far exceeding the amount guaranted
by the bank, but for the purpose of invoking the bank
guar ant ees it has assessed such | oss/ damage at
Rs.1,49,76,580. By those letters it also called 'upon the
bank to pay to the appellant the said sumwi thout any denur
or protest.

The contractor on coming to know of this denmand filed
O P. No.456/88 and 457/88 wunder Section 41(b) read wth
Schedule Il of the Arbitration Act in the Court of Principa
Subordi nate Judge at Vi sakhapatnam and prayed for - an
i njunction restraining HSCL from encashing  the bank
guarantees. O P. No. 457/88 was in respect of bank
guarantees No. 3/21 and 3/39 and O P. No. 456/88 for the
ot her bank guarantes. The ground urged for ‘granting the
injunction was that there are genuine disputes between the
parties and those disputes have been referred to the
Arbitrators for adjudication. The court finding “that the

bank guarant ees are unconditional refused, to gr ant
i njunction and dismssed both the petitions by a ' comon
j udgrent .

The contractor thereupon filed two revision petitions
before the Andhra Pradesh High Court. CRP No.3865/89 was
filed against the judgnment and order passed in O P. 456/ 88
and CRP No. 3866/89 was filed against the judgrment and
order passed in OP. No.457/88. It was contended on behal f
of the contractor that the bank guarantees were given by way
of security for due performance of the contract and for the
pur poses connected therewith and therefore they would be
encashable only when the arbitrators decide that the
contractor has committed a breach of the contract and the
amount of |oss or damage caused to or suffered by HSCL is
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quantified. It was submtted that as the disputes in this
behal f are pending before the arbitrators the demand for
encashrment of the bank guarantees was premature. After
referring to this contention the High Court observed as
under : -

"It is nowwell established the,

unless there is fraud or specia

circunstances or equities exist,

t he beneficiary cannot be

restrained from encashing the

letter of credit, even if there are

di sputes between the beneficiary

and the person at 'whose instance

the latter of credit was given by

the Bank. The same principle is

ext ended in regard to t he
per f or mance guar ant ees or
performance bonds executed by the
banks in favour of t he

beneficiaries. So injunctions have
to be refuses restraining t he
beneficiary from ~encashing t he
letter of credit or~ performance
guarantee or ‘bondand the only
exceptions are incases of fraud or
where special /equities exist or
wher e speci al' circunstances warrant

i ssued or injunction to prevent
irretrivable inj ustice bei ng
caused. "

The High Court after taking a note of the fact that
fraud is not pleaded in this case, went on the exam ne
whet her there were special equities or special circunstances
justifying granting of an injunction. It then considered the
reasons why the courts refuse to grant injunction against
encashrment of confirned letter of credit and the case law on
the point. Thereafter it referred to Edward Owm v. 'Barcl ays
Bank International, 1978 (1) A E.R 976 wherein it is held
that perfornmance guarantee stands. on the same footing as a
confirmed letter of credit and then observed that principles
underlying the letter of credit are made applicable .in
Engl and even in regard to performance guarantees or bonds.
It distinguished the decision of this Court in UPCF
Ltd.vs. Singh Consultants and Engineers (P) Ltd., 1988 (1)
SCC 174 on the ground that "it is not a case where it was
observed that in our country also the performance guarantee
should be treated which is like confirned letter of credit
in order to consider whether injunction has to be refused or
granted." After noticing that bank guarantees in this case
except bank guarantee Nos. 3/21, 3/39 and 6/ 175 were given
towards security deposits only it observed that "Neither or
the | earned counsels had drawn attention of this court to
any decision granting or refusing injunction in regard to a
bank guarantee given by way of security deposit to i ndemify
agai nst any | oss or damage caused by breach of the terns and
conditions of the contract.” It then considered the position
of law with respect to |Iiquidated damages in our country and
observed that "Hence there cannot be any agreenent in regard
to the amount that has to be all owed except the upper limt
that can be fixed, in case of breach”. Relying upon the
decision of this Court 1in Union of India vs. Ranan Iron
Factory AIR 1974 SC 1265 the Hi gh Court held that any term
in the agreement that one of the parties shall be the sole
judge to quantify the sane has to be held as invalid."
According to the High Court liability to pay damages woul d
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arise only after it is established that there is a breach of
the contract and it is for the court or the arbitrator to
decide as to who has comritted the breach. Till the
liability is ascertained, it cannot be said that there is a
"debt due or debt ow ng". On these grounds the Hi gh Court
rejected the contention raised on behalf of HSCL that it was
the sole judge to decide as to whether the contractor has
commtted a breach of the contract and what is the extent of
damage caused to it, It also held that in absence of any
determ nation by the Court or the arbitrator no anpbunt can
be said to be payable by the contractor to HSCL by way of
damages and, therefore, it wll be just and proper to
restrain HSCL fromenforcing the bank guarantees. It also
held that no irretrievable injustice would be caused to HSCL
as it can recover damages fromthe bank and the contractor
in case it succeeds in the case and that the interest of
HSCL can be saf eguarded by directing the contractor to go on
extending the bank guarantees till the matter is settled by
the arbitrators. The H gh Court therefore allowed both the
revision petitions and by on order of injunction has
restrai ned HSCL from enforcing the bank guarantees, except
bank guarantee no. 6/175, till the arbitrators pass an award
inits favour. As regards bank guarantee no.6/175 also it
has restrained HSCL from encashing the said guarantee til
the balance of the ampunts advanced together with interest
and the value of the nmaterial supplied is ascertained. For
ascertaining the amount due, the Hi.gh  Court has renanded
O P. 456/88 to the |ower court.

What was contended by Dr. Shankar Ghosh, |earned senior
counsel for the appellant, was that the H gh Court has not
stated nor applied the law correctly. He submitted that in
the matter of encashnent of a bank guarantee the Court
should not as a rule interfere unless it is a clear case
of
fraud and is likely to result “in irretrievable injustice.
The law is so declared, according to him by the decisions
of this Court in United Comrerciial Bank vs. Bank of India
1981 SCR 300, Centax (India) Ltd. vs. Vinmar |Inpex Inc 1986
(4) sCC 136, U P. Cooperative Federation Ltd. vs. Singh
Consul tants and Engineers (P) Ltd. 1959 CC 174. The | earned
counsel for the respondents, on the other hand, contended
that though fraud is an established exception to the genera
rule regarding interference with the autonony of irrevocable
letter of credit or a bank guarantee that is not the only
exception and the Court can and should ~interfere where
speci al circunmstances or special equities exist and they are
likely to result inirretrievable injustice.

Wth respect to an irrevocable letter of credit this
Court in the case of Tarapore & Co. vs. Tractors Export,
Moscow 1969 (2) SCR 920 pointed out that such a contract
bet ween t he banker and the beneficiary is independent of and
unqual ified by the contract of sale or other underlying
transaction and guoted wth appr oval t he f ol 'owi ng
observations made by Jenkins L.J. in Hanzeh Mal as and Sons
vs. British Inmex Industries Ltd. 1958 (2) QB. 127

"We have been referred to a nunber

of authorities, and it seens to be

pl ai n enough that the opening of a

confirmed letter of credit

constitutes a bargain between the

banker and the vendor of the goods,

whi ch i mposes upon the banker an

absol ute obl i gation to pay,

irrespective of any dispute there

may be between the parties as to
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whet her the goods are up to

contract or not. An el aborate

conmer ci al system has been built up

on the footing t hat bankers’

confirmed credits are of t hat

character and in nmy judgment, it

would be wong for this court in

the present case to interfere with

that established practice."

In United Comercial Bank vs. Bank of India 1981 (3)
SCR 300 this Court again enphasised that obligation of a
Bank in such a case is absolute, as a letter of credit
constitutes the sole contract wth the banker and the bank
issuing the letter of credit has no concern wth any
guestion that may arise between the seller and the purchaser
of the goods. Therein the following passage from the
judgrment of Kerr. J. in R D. Horbottle (Mercantile) Ltd. vs.
Nati onal Westm nster Bank Ltd. 1977 (3) WL.R 752 was
guoted as ‘a correct statenent of |aw on the point:

"It is” only in exceptional cases

that the courts wll interfere

with the machinery of irrevocable

obl i gations assumed by banks. They

are the life-blood of internationa

conmerce. Such obl i gations are

regarded as collateral to t he

underlying rights and obligations

bet ween the nerchants at either end

of the banki ng chai n. Expect

possible in clear cases of fraud of

whi ch the banks have notice, the

courts will |eave the nerchants to
settle their disputes wunder the
contracts by [itigation or

arbitration as avail able to themor
stipulated in the contracts. ~ The
courts are not concerned with their

difficulties to enforce such
clains; these are risks which these
nmerchants take. In this case the
plaintiffs took the risk of the
uncondi ti onal wor di ng of the
guar ant ees. The machi nery and
comm t ments of banks are on
different |evel. They nust be
allowed to be honoured free from
i nterference by t he courts.

G herwise, trust in internationa

conmer ce could be i rreparable
danmaged. "

In United commercial Bank’s case (supra) the High Court
had granted a tenmporary injunction restraining the United
Conmmercial Bank frommaking a recall of the amount paid by
it under reserve against the relative bills of exchange
drawn against the letter of credit issued by it fromthe
Bank of India an in ternms of the letter of guarantee or
indetmmity executed by that Bank. Wiile allow ng the appea
this court observed that the courts wusually refrain from
granting injunction to restrain the performance of the
contract ual obligations arising out of letter of credit or
bank gurantee between one bank and anot her

In Centax (lndia ) Ltd (supra) it has been held in
clear terns that a bank gurantee resenbles and is anal ogous
toa letter of credit and the same considerations which
apply to a letter of credit in the matter of interference
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by
the court should apply to a bank guarantee.

In U P. Cooperative Federation Ltd. (supra) also
Mukherji, J. n paragraph 21 of his judgnment has observed as
under:

"...An irrevocable comm tnent

either in the form of confirmed

bank gurantee or irrevocable letter

of credit cannot be interfered with

expect in case of fraud or in case

of question of apprehensi on of

irretrievable injustice has been

made out. This is the well settled

principle of the law in England.

This is also a  wll settled

principle of lawin India..... "

Inis, therefore, difficult to appreciate the attenpt
of the ~High Court to-distinguish that decision and to raise
a doubt whether in  India also the sane principles apply in
case of . ‘a performance guarantee issued by a bank. In our
opi ni on, the H gh Court was not right either in its attenpt
to distinguish that decision or to raise a doubt regarding
the correct position of |aw

The Hi gh Court also conmitted a grave error in
restraining the appellant from invoking bank guarantees on
the ground that on /Andia only reasonable anobunt ca be
awarded by way of damages even when the parties to the
contract have provided for |iquidated damages and that a
termin a bank guarantees making the beneficiary the sole
judge on the question of breach of contract and the extent
of loss or damages would be-invalid and that no anpbunt can
be said to be due till and adjudication in'that behalf is
nade either by a court on an arbitrator, as the case may be.
In taking that view the H gh GCourt _has overlooked the
correct position that a bank guarantees is a independent and
di stinct contract between the bank and the beneficiary and
is not qualified by the wunderlying transaction /‘and the
primmary contract between the person at whose instance the
bank guarantee is given and the beneficiary. Wat the H gh
Court has observed would applicable only tothe parties to
the underlying transaction or the primary contract but can
have no relevance to the bank guarantee given by the bank
as the transaction between the bank and the beneficiary is
i ndependent and of a different nature. In case of an
uncondi tional bank guarantee the nature of obligation of the
bank is absolute and not dependent upon ‘any dispute or
proceedi ng between the party at whose instance the bank
guarantee is given and the beneficiary. The H'gh Court thus
called to appreciate the real object and nature of a bank
guarantee. The distinction which the H gh Court has drawn
between a guarantee for due performance of a works contract
and guarantee given towards security deposit for that
contract is also unwarranted. The said distinction appears
to be the result of the sane fallacy commtted by the High
Court of not appreciating the distinction between the
primary contract between contract between the parties and a
bank guarantee and also the real object of a bank guarantee
and the nature of bank’s obligation thereunder. \Wether the
bank guarantee is towards security deposit or nobilisation
advance or working funds or for due performance of the
contract if the sane is unconditional and if thereis a
stipulation in the bank guarantee that the bank shoul d pay
on demand wi thout a denur and that the beneficiary shall be
the sole judge not only on the question of breach of
contract but also with respect to the amount of loss or
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danmages, the obligation of the bank would remain the sane
and that obligation has to be discharged in the nanner
provided in the bank gurantee. In General Electric Technica

Services Conmpany Inc. vs. Punj Sons (p) Ltd. (1991 (4) SCC
230) while dealing with a case of bank guarantee given for
securing nobilisation advance it has been held that the
right of a contractor to recover certain anmounts under
running bills would have no relevance to the liability of
the bank under the guarantee given by In that case also the
stipulations in the bank guarantee were that the bank had to
pay on denmand without a denmur and that the beneficiary was
to be the sole judge as regards the | oss or damage caused to
it. This Court held that notwi thstanding the di spute between
the contractor and the party giving the contract, the bank
was under an obligation to discharge its liability as per
the terms of the bank guarantee. Larsen and Toubro Limted
vs. Maharashtra State Electricity Board (6) SCC 68 and
H ndustan Steel ~Wrkers Construction Ltd. Vs. G S Atwal &
Co (Engineers) Pvt. Ltd. 1995 (6) SCC 76 were al so cases of
work contracts wherein bank gurantees were given either
towar ds advances or rel ease of security deposits or for due,
performance of the contract. 1n both those cases this Court
hel d that the bank gurantees being irrevocabl e and
uncondi ti onal and as the beneficiary was nmade the sol e judge
on the question of hreach of perforamance of the contract
and the extent of |oss or damages an injunction restraining
the beneficiary frominvoking the bank guarantees coul d not
have been granted. 'The above referred three subsequent
decisions of this Court also goto show that the view taken
by the High Court is clearly wong.

In view of the settled | egal posi ti on and
unsust ai nabl e view taken by the High Court, the |earned
counsel for the contractor has rightly not attenpted to
defend the judgnment of the Hi gh Court except on the ground
that in view of the exceptional circunstances and specia
equities of this case, it was justified in granting the
injunction. He submtted that fraud is not the only ground
requiring interference by courts and if it is nade out that
exceptional circunstances creating special equities exist
then the court can and should restrain the beneficiary from
encashi ng the bank guarantee. On the other hand the | earned
counsel for the appellant contended that —interference by
courts is permssible only when fraud is pleaded and Prima
facie established and it is further shown that irretrievable
injustice would otherw se be caused. |In support of his
contention, the |earned counsel for the —appellant has
heavily relied wupon the following Observations, nade by
Mukharji, J. in paragraph 28 and by Shetty, 3. in paragraph
53 of the judgnent in U P. Cooperative Federation, Ltd
(supra):

"28. In order to restrain the
operation either of irrevocable
letter of credit or of confirmed
letter of credit or of bank
guarantee, there shoul d be serious
di spute and there should be good
prima facie case of fraud and
special equities in the form of
preventing irretrievable injustice

bet ween the parties. ot
(Enphasi s suppl i ed)

"53. ... Since the bank

pl edges its own credit involving
its reputation, it has no defence

except in the case of fraud. The
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bank’ s obligations of course could

bot be that is, the unscrupul ous

seller, that is, the seller who is

responsi ble for the fraud.. ... The

nature of the fraud that the courts

tal k about i s fraud of an

"egregious nature as to vitiate the

entire underlying. transaction". It

is fraud of the beneficiary, not

the fraud of sonebody else. "

(Enphasi s suppl i ed)

On the basis of these observations the | earned counse
submitted that the law laid down by this Court is that
except in case of fraud and that too when it creates specia
equities in the formof irretrievable injustice, the courts
should not interfere by restraining the beneficiary from
encashi ng the bank guarantee. W have carefully gone through
the judgnments del i vered by Mikherji and Shetty, JJ. and in
our opinion that is not the ratio of the judgnent. In that
case the " court was not called upon to deci de whether apart
from fraud there can by any other wvalid ground for
interference. Mrevover, the-said observations cannot be
read |ike a text of ~a statute or out of context.
oservations made by Mikherji, J. in other parts of his
j udgrment (See paragraphs 24 and 34) and his opinion stated
in paragraph 21, with which Shetty, J.” also agreed, do not
support that submnmission. Mikherji, ~J.. in- paragraph has
stated his opinion as under:

"21. AN An i rrevocabl e

conmitrment either ~in the form of

confirnmed bank guarant ee or

irrevocable letter of credit cannot

be interfered with except in case

of fraud or in case of question of

appr ehensi on of irretrievable

injustice has been nmade out.™

(Enphasi s suppl i ed)

Mukherji, J. referred to the follow ng paragraph from
the judgment in R D,. Harbottle (Mercantile) Ltd. vs.
Nati onal Westnminster Bank Ltd. 1977 2. Al ER 862 and then
stated that in his view the said view represents the correct
state of |aw

"Only in exceptional cases

woul d the courts interfere with the

nmachi nery of i rrevocabl e

obligations assumed by banks. In

the case of a confirmed performance

guarantee, just as in the case of a

confirmed letter of «credit, the

bank was only concerned to ensure

that the terns of its nandate and

confirmati on had been conplied with

and was in no way concerned wth

any contractual di sput es whi ch

m ght have arisen between the

buyers and sellers. Accordingly,

since demands for paynent had been

made by the buyers under the

guarantees and the Plaintiffs had

not established that the demands

were fraudulent no other specia

circunstances, there grounds for

continuing the injunction...."

(Enphasi s suppli ed)

VWhat Mikherji, J. has stated in paragraph 34 of his
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judgrment, nanely, that "It is only in exceptional cases that
isto say in case of fraud or in case, irretrievable
injustice be done the courts should interfere" is really the
ratio of the decision of this Court in U P. Cooperative
Federation Ltd. (supra) Therefore, fraud cannot to be said
to be the only exception. In a case, where the party
approaching the court is able to establish that in view of
special equities in his favour if injunction as requested is
not granted then he would suffer irretrievable injustice,
the court can and would interfere. It may be pointed out
that fraud which is recognised as an exception is the fraud
by one of the parties to the underlying contract and which
has the ef fect of vitiating the entire under | yi ng
transaction. A demand by the beneficiary under the bank
gurantee may becone fraudul ent not because of any fraud
commtted by the beneficiary while executing the underlying
contract but it nmay becone so because of subsequent events
or circumstances: W see no good reason why the courts
shoul d not restrain a person maki ng such a fraudul ent denand
from enforcing a bank guarantee.

The learned counsel for the appellant also drewour
attention to a 3-Judge bench decision of this Courtin
CGeneral Electric Technical Services Conpany Inc.(supra) to
whi ch Shetty, J. was also a party. The |earned counse
submtted that after referring to the observations of
Mukherji, J. in paragraph 28 and that of « Shetty, J. in
paragraph 53 of the judgment in U P. Cooperative Federation
Ltd. (supra) this Court in para 9 of that judgment has
observed that what is stated therein is the settled position
of law. Wiat is overlooked by the |earned counsel \is that in
that very paragraph the opinion of Mikherji, J. that "It is
only in exceptional cases that is to say in face of fraud or
case irretrievable injustice be done the courts " should
interfere" is also quoted. (Enphasis supplied) Moreover
while dealing with the facts of that case this Court in
paragraph 10-of the judgment  has -stated that "The bank
cannot be interdicted by the court at the instance of
Respondent 1 in the absence of fraud or special equities in
the form of irretrievable injustice between the parties".
(Enphasi s supplied) This observation would clearly go to
show that the 3-Judge Bench has approved the viewthat fraud
and ot her exceptional circunstances leading to irretrievable
injustice are exceptions to the rule.

Lastly, the |I|earned counsel for the appellant relied
upon the follow ng observations made in paragraph 60 of the
3-Judge decision of this Court in Svenska Handel sbanken vs.
M's I ndian Charge Chronme 1994 (1) SCC 502:

"60. W have referred to the

observations of both Sabyasach

Mukherji as well as Shetty, JJ. in

extenso to enphasise that in case

of confirned bank
guarantee/irrevocable letters of
credit, it <cannot be interfered

with wunless there is fraud and

irretrievable injustice involved in

the case and fraud has to be an

established fraud."

In that case the question which fell for consideration
was whet her the H gh Court was right in taking the view that
while deciding an application for interim relief against
enforcenent of a bank guarantee general principles of
i njunction on |enders should be applicable and not the
principles of injunction. in relation to bank guarantee.
This Court was not called upon to decide whether apart from
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the case of fraud there can ba any other exceptional case

wherein the court can interfere in the matter of encashnent

of a bank gurantee. It is also significant to note that the

sai d observation in paragraph 60 has been rmade after quoting

the following observation nmade by Mukherji, J. in paragraph

21 of his judgnent in U P. Cooperative Federation Ltd.

(supra):
" An irrevocable comitnment

either in the form of confirnmed

bank guar ant ee or i rrevocabl e

letter of credit cannot be

interfered with except if a case of

fraud or a case of a question of

appr ehensi on of irretrievable

injustice has been nade out. This

is the well-settled principle of

law in England. This is also the

well-settled principle of ‘law in

India. Noo fraud and no question of

irretrievable i njustice was

i nvolved-in the case.”

Therefore, we cannot attach rmuch inportance to the use

of the word "and" in the observation that "it cannot be
interfered with unless there is fraud “and irretrievable
injustice involved’ inthe case....". It is also significant

to note that in that case this Court referred to the
deci sion of Court of Appeal in England-in the case of Elian
and Rabbath vs. Matsas and Matsas 1966 (2) Lloyd s Rep 495
and distinguished it by stating that the facts of that case
were peculiar but did not statethat the view taken in that
case is not correct. The decision in Handerson-vs. Canadi an
| mperial Bank of Commercie and Peat Marwick Ltd. 40 British
Colunbia LR 318 was also referred to and distingui shed on
the ground that the facts of that case were peculiar but
with respect to the decision.in that case also it has not
been stated that it does not represent the correct position
of law. That was not a case of that type of fraud which has
been recognised as an exception to the rule though the
request by the beneficiary for  paynent was  considered
fraudul ent in the circunstances because there was no right
to paynent. This Court also referred to the case of Itek
Corpn. vs. The First National Bank of Boston 566 Fed Supp
1210. In that case the wunderlying contract had ~becone
i npossi bl e of performance, because of 'force nmmjeure’ . It
was an event subsequent to the execution of the contract.
Yet injunction was granted by the court on the ground that
the plaintiff had no adequate renedy at  law and the
al l egations of irreparable harm were not speculative but
genuine and immediate and the plaintiff would have Suffered
irreparable harm if the request for relief was not granted.
Though this Court observed that "this judgnment is based on
peculiar facts" has not disapproved the view taken in that
case.

We are, therefore, of the opinion that the correct
position of lawis that conmitrment of banks nust be honoured
free from interference by the courts and it is only in
exceptional cases, that' is to say, in case of fraud or in a
case where irretrievable injustice would be done if bank
guarantee is allowed to be encashed, the court should
interfere. In this case fraud has not been pl eaded and. the
relief for i njunction was sought by t he
contractor/ Respondent No.1 on the ground that specia
equities or the special circunstances of the case required
it. The special circunmstances and/or special equities which
have been pleaded in this case are that there is a serious
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di spute on the question as to who has conmmtted breach of
the contract, that the contractor has a counter claim
agai nst the appellant, that the disputes between the parties
have been referred to the arbitrators and that no anmpunt can
be said to be due and payable by the contractor to the
appellant till the arbitrators declare their award. In our
opi nion, these factors are not sufficient to nake this case
an exceptional case justifying interference by restraining
the appel l ant from enforcing the bank guarantees.

These appeal s are, therefore, allowed. The judgment and
order passed by the H gh Court are set aside. However, in
view of the fact that no stay was granted by this Court
during the pendency of ‘these appeals and in view of the
statenment nmade by |earned counsel for Respondent No. 1 that
the arbitrators are likely to declare the award within a
short time, we direct that the appellant shall not call upon
t he bank, Respondent No. 2 to  discharge its obligations
under the  bank guarantees till 31st July, 1996. If by that
time the ‘arbitrators declare the award then obviously the
parties will" have to reconsider there position in the |ight
of the correct legal position -and the observations made in
this judgnent. The Respondent” No.1 shall pay the cost of
these appeals to the appel lant.




