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ACT:

I ncome-tax Act 1922, s. 26A--Registration of firm-M nor
shown as partner in partnership deed--Not shown as having
been admitted only to benefits of partnership--Applications
for registration and renewal of registration of firm not
nmentioning letter 'P in colum 6--Partnership is void under
s. 30 of Partnership Act 1932--Application under S. 26A not
conpl ying I ncome-tax Rul es--Registration rightly refused.

HEADNOTE

The appellant firmaccording to its partnership deed was
constituted of five partners one of whom was a ninor
represented by his father. One of the terns in the
partnership deed was that the profit and | oss of the busi-
ness would be divided and borne between the partners in
equal shares. The appellant firmmade an applicati on’ under
s. 26A of the Incone-tax Act 1922 for the registration of the
firm for the year 1956-57 on 30-6-1955, the last™ day for
maki ng the application. Along with the —application as
required by the rules, a copy of the partnership deed was
subm tted. On Cctober 8, 1955 an application was nade to
the Registrar of Firns for registration of the firm under
the Partnership Act. The Registrar raised an objection to
the effect that the partnership was invalidunder ~s.30 of
the Partnership Act as one of the partners was 'a mnor.QOn
Decenmber 18, 1955 the four adult partners inforned the
Regi strar byletter that the mnor was admtted to, the
benefits of the partnership and was not |liable “to share
| osses. The Registrar thereafter registered the firm The
Income-tax O ficer registered the firmfor the assessnent
year 1956-57 and renewed its registration for subsequent
years up to 1961-62. But the Conmi ssioner of |Incone-tax _in
exerci se of his power under S. 33B of the act set aside the
orders nade by the Incone-tax Officer. The Tribunal and the

High Court decided in favor of the Revenue. In appeal to
this Court by special |eave.
HELD : (i) _The assessee firmwas not registered under the

I ndi an Partnership Act before the application under s.26A of
the Act was nade, nor was the partnership deed registered
under the Indian Registration Act. The partnership deed
submtted along with the application for regi stration
di scl osed that the partnership constituted under that deed
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was void in view of s. 30 of the Partnership Act as one of
the five partnership was a mnor. Hence the application
made for registration was an invalid application. The
subsequent alteration of one of the ternms of the partition
deed, even if wvalidity mde, could not validate t he
applicati on nade because the alteration in question was made
long after the tine prescribed for naking the application
had expired and there was nothing to show that the |ncone-
tax O ficer had condoned the delay in exercise of his power
under the proviso to Rule 2. If the woriginal order of
regi stration was unauthorised, the subsequent renewals of
the registration nmust also be held to be unauthorised. [963
Fl

(ii)lt was found by the Tribunal that both in t he
application nade for registration of the firmas well as in
the applications made for renewal of registration in colum
6 of the formletter P was not mentioned. On the other
hand the m nor’s share was shown as 1/5th which neans his

share both in the profits as' well as in the |oss. The
record di'd not show whet her
960

the Income-tax officer was informed of the letter witten to
the Registrar of Firnms on 18-12-1955 and if so on what date
he was informed about it.. Fromthe above facts it was clear
that the applications made by the partners of the firm did
not conply with the requirenents of the rules. Hence those
applications could not be considered as valid applications.
[964 F]

(iii) Since the applications for registration and renewa
did not conform to the requirements of  the law the
registration and the renewal s could not have been granted.
(iv)Section 185(2) of the 1961 Act is not retrospective in
operation nor were the requirenents of that section conplied
with. The plea that substantial conpliance with the ' rules
is sufficient stands negatived by the decisions of this
Court. [965QG

Rao Bahadur Rayulu Subba Rao and Ors. v. Conmm ssioner of
I ncone-tax, Madras, 30 I.T.R 163 at 172,. N T. Patel &
Co’ v. Conmissioner of Incone-tax, Mdras, 42 |I.T.R 224 and
Khanjan Lal Sewak Ram v. Conmi ssioner of |ncone-Tax, U P.
83 1I.T.R 175, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 471 to 476
of 1970.
Appeal s by special |eave fromthe judgnent and order dated
July 29, 1969 of the Andhra Pradesh High Court in Referred
Case No. 34 of 1965.
M C. Chagla, K. Mangachary, A. K Verma, J. B. Dada-
chanji O C. Mathur and Ravinder Narain for the
appel | ant .
B. B. Ahuja, S. P. Nayar and R N. Sachthey, for the
respondent .
The Judgrment of the Court was delivered by
HEGDE J. These are connected appeals. A comon question of
| aw arises in these appeals. That question is :
"Whet her on the facts and in the circunstances
of the case, the assessee firmis entitled to
regi stration under s. 26A of the Act."
Application under S. 26A of the Indian Inconme-tax Act, 1922
(to be hereinafter referred to as the Act) relating to
assessnent years 1956-57 to 1961-62, relevant accounting
years being cal endar years 1955, 1956, 1957, 1958, 1959 and
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1960 were nmade by the appellant to the Incone-tax Oficer
The I ncome-tax O ficer accepted the application relating to
the assessnent year 1956-57 and granted the registration
asked for, by his order dated 30-6-1960. At the sane tinme
he granted renewal s of the registration in respect of other
assessment years. But the Conmi ssioner of Income-tax in
exercise of his, powers under S. 33-B of the Act called for
and exam ned the-papers of the case and after hearing the
assessee set aside the orders nmde by the |I|ncone-tax
Oficer. The assessee took up the matter in appeal to the
I ncome-tax Appellate Tribunal. The Tribunal rejected its
appeal . Thereafter the question of |aw set out earlier was
961

referred to the H gh Court under s. 66(1) at the instance of
the assessee. The Hi gh Court answered that question in the
negative, and in favour of the Revenue. Hence these appeals
by special’ |eave.

The assessee firm was constituted under a deed of
partnershi'p dated 5-2-1955; but the deed shows that the firm
cane into existence on January 1, 1955. The firm consisted

of five partners nanely (1) B. Satyanarayananmurti; (2) B.
Bapai ah Pantulu; (3) B. Seetaranmi ah; (4) B. Subrahmanyam
and (5) B. Rammonanrao. The |last one was a mnor. The

partnership deed shows that he was a party to the sane,
bei ng represented by hi's father, B. Satyanarayananurty. One
of the terns of the partnership deed is that the profit and
| oss of a business should be divided and borne between the
partners in equal shares. The application under s. 26A for
the assessment year 1956-57 was nmade on 30-6-1955, the | ast
dat e for maki ng the application. Al ong with t hat
application, as required by the rules, a copy of the
partnership deed was al so sent to the I nconme-tax Officer

On Cctober 18, 1955, an application was, nade by the
partners of the firmto the Registrar of Firms to register
the firm The Registrar,. by his |letter dated Decenmber 13
1955 objected to the registration of the firmon the ground
that the partnership was invalid under s. 30 of the
Partnership Act, as one of the partners was a m nor. After
the receipt of that letter, the four adult partners by their
letter dated Decenber 18, 1955 informed the Registrar that
",the minor is admtted to the. benefits of the partnership
with the consent of all the partners. He, has nothing to do
with the loss of the firm W therefore agree to. record
our consent and amend the application accordingly and send
the sanme to the Registrar of Firns as directed.”™ After the
receipt of that letter, the Registrar of Firms registered
the assessee firm on January 10, 1956. It is ~not known
whet her a copy of that letter had been sent to the Income-
tax OfFficer and if so when it was sent.

As nentioned earlier, the Conm ssioner of Incone-tax, set
aside the registration granted by the Incone-tax  Oficer
He cane to the conclusion that the partnership in question
was ab initio void. He rejected the contention that the
letter sent to the Registrar of Firns validated the
partnership deed. He further opined that several of the
terns in the partnership deed adversely affected the m nor
and therefore the partnership cannot be held to be valid.
On appeal, the Tribunal upheld the conclusions reached by
t he Conmi ssi oner . In addition, it hel d t hat t he
applications for registration as well as for renewal did not
conformto the requirenents of the | aw and consequently they
were invalid applications.

962

The Hi gh Court, in an elaborate judgment affirmed the
deci sion of the Tribunal that the partnership was not wvalid
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inlaw. It did not address: itself to the question whether
the applications nade, for registration and renewal were
otherwise invalid. W are of opinion that the applications
for registration and renewal did not conform to the
requi renents of the | aw and consequently the registration or
the renewal s as the case may be coul d not have been granted.
In that view we have not thought it necessary to go into the
guesti on whether the partnership was validated as a result
of the letter witten by he adult partners to the Registrar
of Finns on 18-12-1955.
Section 26A prescribes
" (1) Application may be made to the Income-
tax O ficer on behalf of any firm constituted
under an instrunent of partnership specifying
the individual shares of the partners for
regi stration for the purposes of this Act and
of _any other enactrment for the time being in
force relating to. inconme-tax or super-tax.
(2) The application shall be nmade by such
person or persons, and at such tinmes and shal
contain such particulars and shall be in such
form and be verified in such manner, as may
be prescribed; and it shall be dealt with by
the Income-tax Oficer in such manner as may

be prescri bed. "
Sub-s. (5) of S. 59 prescribes that
"Rules made wunder thi's section shall be

publ ished in the Official Gazette and shal
t hereupon have effect as if enacted in this
Act . "
Rul e 2 franed under the Act says that
"Any firmconstituted under an | nstrunent of
partnership specifying the individual ' shares
of the partners may, under-the provisions, of
section 26-A of the Indian Income-tax Act,
1922 (hereinafter inthese rules referred to
as the Act), register with the Incone-tax
Oficer, the particulars contained in the said
I nstrunent on application nmade in this behalf.
Such application shall be signed by all the
partners (not being mnors) personally, or _in
the case of a dissolved firmby all persons
(not being mnors) who were partners in the
firminredi ately before dissolution and by the
| egal representative of any such partner who
is deceased, and shall, for any -year of
assessment up to and including the, assessnent
for the year ending on the 31st day of March
1953, be, made before the 28th

963
February,, 1953, and for any year of
assessment subsequent thereto, be made
(a)where the firmis not registered under
the Indian Partnership Act, 1932 (IX of 1932)
or where, the deed of partnership, is not
regi stered under the Indian Registration Act,
1908 (XVI of 1908), and the, application for
registration is being made for the first tine
under the Act. -
(i)within a period of six nonths of the
constitution of the firmor before the end of
the ’'Previous year’ of the firmwhichever is
earlier, if the firmwas constituted in that
previ ous year,
(ii)before the end of the previous year in
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any other case;
(b)where the firmis registered under, the
I ndi an Partnership Act, 1932 (I X of 1932), or
where the deed’ of partnership is registered
under the Indian Registration Act, 1908 (XVI
of 1908), before the end of the previous year
of the firm and
(c)where the application is or renewal of
registration under Rule, 6 for any vyear
before the 30th day of June of that year
Provided that the Incone-tax Oficer may
entertain an application nade after the expiry
of the tine-limt specified in this rule, if
he is satisfied that the firmwas prevented by
sufficientt cause from making the application
within the specified tinme."
The assessee firm was not registered under the Indian
Partnership Act before the application under s. 26A of the
Act was made nor was the partnership deed registered under
the I ndian Registration Act. ~The Partnership deed subnmitted
along with the application for registration disclosed that
the partnership constituted under that deed was void in view
of s. 30 of the Partnership Act as one of the five partners
was a minor. Hence the application nade for registration
was an invalid application. The subsequent alteration of
one of the terns of the partition deed, even iif wvalidly
made, cannot validate the application mnade because the
alteration in question was nade, long after the tine
prescribed for making the application had expired and there
is nothing on record 'to showthat the Income-tax Oficer
had condoned the delay in exercise of his power under the
proviso to Rule2. If the original order of registration was
unaut hori sed, the subsequent renewals of that registration
must al so be held to be, unauthorised.
964
Rule 3 requires. the assessee to make application under that
rule in the formannexed to that rule. Columm 6 of 'the form
requires the applicants to nention the "Share in the bal ance
of "profits (or loss) (annas and pies in the rupee)". Not e
2 in that formlays down that "If any partner -is-entitled to
share in profits but is not liable to, bear a simlar
proportion of any |losses this fact should be indicated by
putting against his share in colum 6 the letter "P".
Rul e 4(1) prescribes the conditions and the manner -in which
the I ncone-tax Officer can grant the certificate asked for.
Sub-rule (2)of that rule says that it the conditions
mentioned in sub-rule (1)are not satisfied, the | ncone-
tax Oficer "shall pass an order inwiting, refusing to
recogni se the instrunent of partnership, or-the certified
copy thereof, and furnish a copy of such order to the
appl i cants".
Rule 6 lays down the formin which renewal applications were
required to be made. Columm 6 of that formis simlar to
Colum 6 of the formunder rule 3. Note 2 under that formis
simlarly worded as note 2 in the formunder rule 3. It —was
found by the Tribunal that both in the application nmade for
registration of the firm as well as in the applications
made for renewal of registration in colum 6 of the form
letter "P'" was not mentioned. On the other hand the minor’s
share was shown as 1/5th which neans his share both in the
profits as well as in the loss. As nentioned earlier, the
record before us does not show whether the |ncone-tax
Oficer was inforned of the letter witten to the Registrar
of Firns on 18-10-1955, and if so on what date he was
i nforned about it.
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From the facts set out above, it is clear that the
applications nmade by the partners of the firmdid not conply
with the requi renents of the rul es. Hence those

applications cannot be considered as valid applications.
In Rao Bahadur Ravul u Subba Rao and ors. v. Comm ssioner of
I ncome-tax, Madras(1l), Venkatarama Ayyar J. speaking for the
Court observed:
"Thus, if a firmis registered, it ceases to
be a wunit for purposes of taxation and the
profits earned by it are taken, in accordance
with the general |aw of partnership to have
been earned by the individual partners accord-
ing. to their shares and they are taxed on
their individual incone including their shares
of profits. The, advantages of this provision
are obvious. ~The rate of tax chargeable will
not be on the higher scale provided for
(1) 1. T. R 163 at 172;
965
i ncomres on the higher |evels but on the |ower
one at which theincome of the individua
partner is chargeable. Thus, registration
confers-on the partners a benefit to which they
woul d~ not -have been entitled but for section
26A, 'and-such a right being a creature of the
statute, can be clained only in accordance
with the statute, which confers it, and a
person who seeks relief under section 26A nust
bring hinmself strictly within its ternms before
he can  claimthe benefit of -it. In other
words, the right is regulated solely by the
terns of the statute and it would be repugnhant
to the character of such a right to, add to
those terms by reference to other |aws. The
statute nust be construed as exhaustive in
regard to the conditions under which it can be
cl ai med. "
Thi s decision | ays down that before a person can claim the
benefit of s. 26A, he nust strictly comply with the
requi rements of that section. |In viewof sub-s. (2) of that
section, he is also required to comply with the requirenents
of the relevant rules. Failure to conply either wth the
requirenents of sub-s. (1) or sub-s. (2) of s 26A
disentitles the applicant to the benefit of that ~section
The sane view was taken by this Court in N.T. Patel & Co. v.
Conmi ssi oner of incone-tax, Madras("). The decision of this
Court in Khanjan Lal Sewak Ramv. Comm ssioner of [|ncome-
Tax, U. P.(2) lends support to that conclusion
It was contended by M. Chagla, |earned Counsel for  the
appel l ant that we should not allow technicalities to cone in
the way of our doing substantial justice to the  parties.
According to himsubstantial conpliance with the rules set

out above is sufficient to neet the ends of justice. In
support of his plea he’ placed reliance on s. 185(2) of the
I ncome-tax Act, 1961. We are unable to accede to that

contention ? Section 185 (2) of the 1961 Act is not
retrospective in operation nor were the requirenents of that
provi si on conplied wth. The plea that substantia
conpliance with the rules is sufficient stands negatived by
the decisions referred to earlier

Yet another contention taken by M. Chagla was that the Hi gh
Court did not base its decision on the grounds nention-

(1) 42 1. T. R 224.

(2) 83 1. T. R 175.

966
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ed above; but it decided against the appellants on the
ground that the partnership is ab initio void. Hence we
shoul d not take up those grounds afresh. This contention is
irrel evant. As nentioned, earlier, one of the grounds on
whi ch the Tribunal upheld the order ,of the Comm ssioner was
t hat the applications nmade did not conform to the
requirenents or the law. W agree with that concl usion

In the result these appeals, fail and they are disnissed.
Taking .into consideration the facts and circunstances of
the case, we ,direct the parties to bear their own costs in
this Court.

Appeal s di sm ssed.
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