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ACT:

| ncome-tax Act, 1961: ss. 74 and 80--Claim of set
of f--When admi ssi bl e- Assessee whether entitled to benefit
conferred under s. 24 of 1922 Act.

HEADNOTE:

Sub-section (3) of s. 24 -of the Income-tax Act, 1922,
required that when it was established that a l'oss of profits
or gains had taken place. Wich the assessee was entitled to
have set off, the Incone-tax O ficer should notify 'to the
assessee by an order in witing the amount of [oss as com
puted by him This benefit was continued ins. 74 of the
I ncome-tax Act, 1961 which provides for carrying forward to
the following years the net |oss conputed under ‘the head
"capital gains’ in respect of an assessnment year. Section
80, however, interdicts that no | oss which has not been so
determ ned shall be carried forward and set off.

The assessee, a private limted conpany disclosed inits
return for the assessnent year 1965-66 capital gains of Rs.3
lacs and odd but clainmed set off of capital loss of a Iike
amount sustained during the assessnent year 1957-58  over
sal e of shares. This claimwas disallowd by the |ncone-tax
Oficer on the footing that when in the assessment year
1957-58 the loss was clainmed it was excluded in the conputa-
tion of incone as capital loss. A challenge to that order by
the assessee was rejected by the Appellate Assistant” Conm s-
sioner who took the viewthat the loss was essentially
notional in nature, and that the claimfor set off  to be
admi ssible, had to be notified by the inconme-tax OFficer
under s. 24(3) of the 1922 Act to the assessee by an order
in witing. That having not been done the claim was not
admi ssi bl e.

Allowing the assessee’s claim the Tribunal however,
came to the conclusion that the assessee was entitled to the
benefit of set off of loss provided it satisfied that capi-
tal loss was conputed under the old Act, and as in the
instant case the Income-tax O ficer had neither conputed the
| oss nor passed an adverse order. the Incone-tax Oficer was
not entitled to take advantage of his own failure and reject
the assessee’s
1160
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claim on the ground that |oss had not been determ ned as
required under s. 24(3) of the Income-tax Act, 1922.

The Hi gh Court agreed with the conclusion of the Tribu-
nal and found agai nst the Revenue.
Di sm ssing the Appeal, the Court,

HELD: Reading the provisions of s. 74(1)(b) and s. 80 of
the I ncone-tax Act, 1961 together nakes it evident that the
benefit conferred under s. 24 of the 1922 Act has been
continued to be given effect to under the 1961 Act. and
notwi thstanding the words of s. 80 of the latter Act, the
claim of set off was adm ssible. The conclusion reached by
the H gh Court was. therefore. correct. [1166CD]

The Income-tax Officer in the instant case, did conpute
the anount by specifying it in his assessnent order. Wen
the assessee had made the claimand the Incone-tax Oficer
took Rote of it, his failure to conply strictly Wth the
requi rement of sub-s. (3) of s.~24 of the 1922 Act coul d not
be permitted to be taken advantage of by the Revenue. nor
could it be used tothe prejudice of the assessee. [1164D]

JUDGVENT:
ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 74 of
1975.

From the Judgnent and Order dated 9.11. 1973 of the
Al | ahabad Hi gh. Court in L. T. Ref. No. 722 of 1971

S.C.  Manchanda, Ms. A. Subhashini- and M N.. Tandon for
the Appell ant.

J.P. Goyal, Rajesh, Malt RamBidwar. and D.P. . Mikherjee
for the Respondent.
The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal is by special |eave and
the judgnent of the Allahabad Hi gh Court on a reference
under Section 256(1) of the Inconme Tax Act. 1961 (hereinaf-
ter referred to as "the Act’) is assailed by the Revenue.

The rel evant assessnent year i's 1965-66 corresponding to
the previous year ending on 31.12. 1964. In its return the
assessee, a pri-
1161
vate limted conmpany. disclosed capital gains of Rs.3.10, 200
but clainmed set off of capital |oss of Rs.3.17,500 sustained
by it during the assessnent year 1957-58 over sal e of ‘shares
to three associate concerns. It was maintained by the asses-
see that the loss was sustained in the previous-year rele-
vant to the assessnent year 1957-58 and the sane should be
set off against the capital gains in the assessnment year in
guestion. The Incone-tax O ficer disallowed the claim for
set off on the footing that when in the assessnent / year
1957-58 the loss was clainmed it was excluded in the conputa-
tion of incone as capital |oss and the Appellate “Assistant
Commi ssioner while disposing of the assessee’s appeal had
stated that it was a notional capital loss. As no further
appeal was carried by the assessee, with the first appellate
order the matter had becone final

The assessee challenged the rejection of its claim of
set off before the Appellate Assistant Commi ssioner and he
di smissed the appeal by holding that there was no genuine
loss; it was essentially notional in nature and that the
claimfor set off to be adm ssible had to be notified by the
I ncome-tax O ficer under Section 24(3) of the 1922 Act to
the assessee by an order in witing. That having not been
done, the claimwas not adm ssible. Thereupon the assessee
went before the Appellate Tribunal and reiterated its claim
The Tribunal canme to the .conclusion that the assessee was
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entitled to the benefit of set off of loss provided it
satisfied that its capital |oss was conputed under the old
Act. In its view as the assessee had filed its return show
ing the loss and the Income-tax O ficer neither conputed the
| o0ss nor passed an adverse order, the Incone-tax Officer was
not entitled to take advantage of his own failure and reject
the assessee’s claimof carry forward and set off of l[oss on
the ground that |oss had not been determined as required
under section 24(3) of the Incone-tax Act, 1922. The Tribu-
nal further found that the Incone-tax Officer had clearly
di sall owned the assessee’s claimof revenue | oss by holding
that it was a capital loss. It found that the Appellate
Assi stant Conm ssi oner had no justification to hold that the
claimof |oss was not genuine while disposing of the appea
for the assessment year 1957-58 and ultimately allowed the
assessee’'s claim At the instance of the Revenue four ques-
tions were referred for opinion of the H gh Court.
1.~ Wether on the facts and in the circum
stances of the case, the Income-tax O ficer’s
order for the assessnent year 1957-58 had not
merged in the Appellate Assistant Conmi ssion-
er’'s order in which the Appellate Assistant
Conmi ssioner ~had given a clear finding that
the | oss was notional ?
1162
2. If the answer to the above questionis in
the | negative, whether any | oss could be said
to have been determined for the assessment
year 1957-58, which could be carried forward
to subsequent years?
3. Wether in view of the provisions of Sec-
tion 80 of the Inconme-tax Act, 1961, the |oss
clainmed for the assessnent year 1957-58 could
be set off against the income determned for
the assessment year 1965-667
4. \Wether the Tribunal was justified in I|aw
in holding that the provisions in/ Section
24(3) regarding intimation of |osses deter-
m ned by the Income-tax O ficer donot. apply
to the loss falling under the head 'capital’?
The Hi gh Court found that the Income-tax Oficer in the
assessment order for 1957-58 had nentioned:
" Net | oss as per profit and | oss
account --adj ust Rs.3, 17, 205.
(i) Loss on sale of  investnent

bei ng
capital : Rs.3, 17,500-00
(ii) Incone-tax ' Rs. 204- 00
Tot al : Rs.3, 17,704-00
I ncone " Rs. 499- 00"

It is true that in appeal the Appellate Assistant’ Com
nm ssi oner had hel d: -

"A perusal of the assessment records show t hat
the appellant held 2,500 ordinary shares
in Ms. B.R Ltd. These shares were held  on
i nvest ment account and were not stock-in-trade
of the Conpany. Ms. B.R Ltd. is an associ at -
ed concern and the shares were sold to allied
concerns and a loss of Rs.3, 17,500 was worked
out. Firstly, the shares were i nvest ment
shares. Secondly, the price for which the
shares were transferred to another associated
concern was a notional price. The managenent
just transferred the shares held by one conpa-
ny to another conpany
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under their control and managenment. O course,

the transfer was not a trading activity. In

these circunstances, | hold that the |ncomne-

tax O ficer has rightly disallowed the |oss

clained, the sane being notional capita

| 0ss. "

The Hi gh Court found that both the Inconme-tax O ficer as

al so the Appell ate Assistant Conmi ssioner had found that the

| oss was a capital |loss. The High Court fur:her found:-
“In our opinion this Section (Section 80 of
the 1961 Act) cannot apply to a case where in
law a return could not have been filed under
Section 139. That is to say in relation to
assessment years prior to the conming into
force of the Inconme-tax Act, 1961 a return
could not- possibly have been filed under
Section 139 because in these years this Sec-
tion ~was not on the Statute Book. But if
Section 80 is construed to nean that a return
filed wunder-the Incone-tax Act 1922 is also
within its purviewthen in our opinion the
requi rement _of this Section was equally ful-
filled because the assessee has for the as-
sessnent -~ year 1957-58 filed a return of |oss
whi ch l'oss had been deternined by the Incone-
tax O ficer in the assessnent order."

The High Court' took the viewthat in the order for
assessment year 1957-58. the Appel late Assistant. Conmi ssion-
er has referred to the clains of |oss as notional when he
really meant that it was an-estimate. It agreed with the
concl usion of the Tribunal and found agai nst the Revenue.

Section 24 of the 1922 Act which applied to the assess-
ment year 1957-58 as far as rel evant provided:

"(1) \Where any assessee sustains a
| oss of profits or gains in any year under any
of the heads nmentioned in Section 6, he 'shal
be entitled to have the amount of the |oss set
of f against his incone, profits or gains under
any other head in that year ....... "

(2A) Notwi thstanding anything contained .in
sub-section (1), where the loss sustainedis a
loss falling under the head 'capital _gains’-
such |l oss shall not be set off except  against
any profits and gains falling ~under that
head. "

1164

(2B) Where an assessee sustains a [oss such as
is referred to in sub-section (2A) and the
| oss cannot be wholly set off in accordance
with the provisions of that sub-section, the
portion not so set off shall be carried for-
ward to the follow ng year and set off against
capital gains for that year, and if it cannot
be so set off, the amount thereof not so set
of f shall be carried forward to the follow ng
year and so on. So. however, that no |oss
shall be carried forward for nore than eight
YA S i
(3) "wWien, in the course of the assessnent of
the total income of any assessee. it is estab-
lished that a loss of profits or gains has
taken place which he is entitled to have set
of f under the provisions of this section, the
I ncome-tax Oficer shall notify to the asses-
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see by order in witing the anbunt of the | oss
as conmputed by himfor the purposes of this
section."

The Hi gh Court has found that the Incone-tax Officer did
conpute the amount by specifying it in his assessnent order
VWhen the assessee had made the claimand he took note of it.
his failure to conmply strictly with the requirenent of sub-
section (3) of section 24 should not be pernmtted to be
taken advantage of by the Revenue, nor should it be used to
the prejudice of the assessee.

Since set off has been clained in the assessnent year
1965-66 to which the Act of 1961 applied, it is necessary to
turn attention to the relevant provisions thereof and they
are in sections 74 and 80. For convenience they are extract-
ed:

"Section 74: (1)(a) Wiere in respect of any
assessment year. the net result of the compu-

tation -under the head "capital gains" is a
Il oss ~such |oss shall. subject to the other
provisions of this Chapter. be dealt with as
fol | ows:

"(i) such portion of the net loss (relating to
short-term capital/assets as cannot be or is
not wholly set off against incone under any
head’ in~ accordance with 'the provisions of
section 71 shall be carried forward to the
foll owi ng assessnent year and set off against
the capital gains, if any, relating to short-
term capital assets assessable for that as-
sessnent ~year. —and, if it cannot be so set
off, the anount thereof not so set off shal
be carried forward to the foll owi ng assessnent
year and so on."

1165

"(ii) such portionof the net |loss as relates
to capital assets other than short-term capi-
tal assets shall be carried forward' to the
foll owi ng assessnent year and set off against
the capital gains. if any. relating to capita
assets other than short-term capital  assets
assessabl e for that assessment year and. if it
cannot be so set off. the anmpbunt thereof  not
so set off shall be carried forward to the
foll owi ng assessnent year and so on:

Provided that where. in the case of any
assessee not being a conpany. the net |o0ss
conputed in respect of such capital “assets for
any assessnment year does not  exceed  five
thousand rupees. it shall not be carried
forward under this section."

"(b) Not wi t hst andi ng anyt hi ng contained in
the Indian I nconme-tax Act. 1922 (11) of 1922),
any loss computed under the head ’'capita
gai ns’ in respect of the assessnent
year.comenci ng on the 1st day of April. 1961.
or any earlier assessnment year which is car-
ried forward in accordance with the provisions
of sub-section (2B) of section 24 of that Act.
shall be dealt with in the assessment year
commencing on the 1st day of April. 1962. or
any subsequent assessnent year as follows:

(i) inso far as it relates to short-term
capital assets, it shall be carried forward
and set off in accordance with the provisions
of sub-clause (i) of clause (a) and sub-sec-
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tion (2): and
(ii) inso far as it relates to capita
assets other than short-termcapital assets.
it shall be carried forward and set off in
accordance w th the provisions of sub-clause
(ii) of clause (a) and sub-section (2)."
"(2)(a) No loss referred to in sub-section (i)
of clause (a) of sub-section (1) or sub-clause
(i) or sub-clause (ii) of clause (b) of that
sub-section shall be carried forward under
this section for nore than eight assessnent
years inmmedi ately succeeding the assessnent
year for ‘which the loss was first conputed
under the Act or as the case may be. the
I ndi an | nconme-tax Act. 1922 ( 11 of 1922).
1166
"(b) No loss referred to in sub-
clause (ii)of clause (a) of sub-section (1)
shal |~ be carried forward under this section
for nore than four assessnent years inmedi ate-
I'y succeeding the assessnent year for which
the 1 oss was first conputed under the Act,"
"Section 80: Notwithstanding anything contained in this
Chapter, no | oss which has not been determ ned in pursuance
of a return filed /'under Section 139 shall be carried for-
ward and set off under sub-section (1) of = Section 72 or
sub-section (2) of Section 73 or sub-section (1) of Section
74 or sub-section (3) of Section 74A."
Readi ng the provisions of Section 74(1)(b} and Section
80 together. we agree with the subm ssion advanced on Behal f
of the assessee that the benefit conferred under Section 24
of 1922 Act continued to be given effect to under the 1961
Act and notwi t hstandi ng the wordi ngs of section 80 of the
latter Act, the H gh Court was Fight in holding that the
claim of set off was adm ssible in our view. on 'a bare
analysis of these provisions, and wthout reference to
anything nore, this appeal can be disposed of. W find that
the High Court reached the correct conclusion and'there is
no nerit in the appeal. Accordingly. it is dismssed wth
costs.
P.S. S Appeal
di sm ssed
1167




