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ACT:

I ndustri al Di sput es Act, 1947: " Sections 10 and
12--Industrial Dispute--Appropriate Governnent--Power to
nake a reference-Nature of --Wether includes power to delve
into nerits of di sput e- For mation of opi ni on by
CGover nrrent - - Whet her di spute “Exi sts or is
Appr ehended’ - - Whet her = same thing as to adjudicate the dis-
pute on its nmerits--Court--Wen can direct the Government to
make a reference.

HEADNOTE

The appel | ant - Tel co Convoy Drivers Mazdoor Sangh, repre-
sented to the Tara Engi neering & Loconotive Co. Ltd. (TELCO
demandi ng that all convoy drivers should be given pernanent
status and facilities that are available to the pernanent
enpl oyees of TELCO. The Deputy Labour Conmi ssioner ~refused
to meke a reference under section 10(1) of the Industria
Di sputes Act, 1947 because of the opinion of the Law Depart -
nment that there was no relationship of master and servant
bet ween TELCO and the convoy drivers.

The appellant-Sangh flied a wit petition in the  High
Court praying for a wit of mandanus commandi ng the State of
Bi har to refer the dispute under section 10(1) of the Act.
The High Court dism ssed the petition but granted liberty to
the appellant-Sangh to reagitate the matter before the
appropriate Government.

On a further representation also the Deputy Labour
Commi ssioner refused to make a reference under section 10(1)
of the Act. Again, the appellant-Sangh moved a wit petition
in the Hi gh Court which summarily dismissed the petition
hol ding that the appellants had failed to satisfy that they
were enployed by the TELCO Hence this appeal by Specia
| eave. After the conclusion of the hearing, the Court being
of the view that the Government should be given one nore
chance to consider the question of making a reference, kept
the appeal pending and directed the Governnent to reconsider
the question of referring the dispute. Upon reconsideration
also the CGovernment refused to make a reference under sec-
tion 10(1) of the Act. On the question: whether an appropri-
ate GCovernment exercising power to nake a reference under
section 10(1) of the Industrial Disputes Act, 1947 can del ve
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into the

803

nerits of the dispute and adjudi cate upon the dispute it-
sel f.

Allowi ng the appeal and setting aside the judgment of
the Hi gh Court,

HELD: 1. In considering the question of making a refer-
ence under section 10(1), the Government is entitled to form
an opinion as to whether an industrial dispute "exists or is
apprehended". The formation of opinion as to whether an
industrial dispute "exists or is apprehended” is not the
same thing as to adjudicate the dispute itself on its ner-
its. [807A]

2. Wile exercising power under section 10(1) of the
Act, the function of the appropriate Governnment is an adm n-
istrative function and not a judicial or quasi-judicia
function, and in performng this adm nistrative function the
Gover nment, cannot delve into the nerits of the dispute and
take wupon itself the determ nation of the lis, which would
certainly be in excess of the power conferred on it by
section 10 of the Act. [807F]

Ram Avtar Sharma v. State of Haryana, [1985] 3 S.CR
686; MP. Irrigation Karanthari Sangh v. The State of MP.
[1985] 2 S.C R 1019 and Shanbhu Nath Goyal v. Bank of
Baroda, Jullundhur, [1978] 2 S.C. R 793 applied.

2.1 1In the instant case, the dispute is as to whether
the convoy drivers are enpl oyees or worknen, -of TELCO, that
is to say, whether there is relationship of enployer and
enpl oyees between TELCO and the convoy drivers, the same
cannot be decided by the Government in exercise of its
adm nistrative function under section 10(1) of ‘the Act.
Therefore, the State Governnent was not justified in adjudi-
cating the said dispute. [807B, 807H, 808A]

3. There nmy be exceptional cases in which the State
Governnment may cone to a conclusion that the denmands are
either perverse or frivolous and do not nerit a reference.
But the Governnent should be very slowto attenpt an exani -
nati on of the demand with a viewto declining reference and
Courts wll always be vigilant whenever the  Governnent
attenpts to usurp the powers of the Tribunal for adjudica-
tion of valid disputes, and that to allow the Governnent to
do so would be to render section 10 and section 12(5) of the
Act nugatory. [808A-C]
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MP. Irrigation Karancthari Sangh v. The State of "MP.,
[1985] 2 S.C.R 1019 appli ed.

4. In the instant case, in view of the fact that the
CGovernment has persistently declined to make a reference and
even after reconsideration has adjudicated the dispute
itself, the dispute should be adjudicated by the Industria
Tri bunal . [ 808E]

The State of Bihar is directed to make a reference of
the dispute raised by the Tel co Convoy Drivers Mazdoor Sangh
to an appropriate Industrial Tribunal under section 10(1) of
the Act. [808H, 809A]

Sankari Cerment Alai Thozhilalar Minnetra Sangam V.
Government of Tamilnadu, [1983] 1 L.L.J. 460; Ram Avtar
Sharma v. State of Haryana, [1985] 3 SS.C.R 686; MP. Irri-
gation Karanthari Sangh v. The State of MP., [1985] 2
S.CR 1019 and Nirmal Singh v. State of Punjab, [1984] 2
L.L.J. 396; appli ed.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2534 of
1989.

From the Judgment and Order dated 15.1.1988 of the High
Court in CWJ.C No. 1852 of 1987.

G B. Pai, S. K Sinha for the Appellants.

Shanti Bhushan, S. Sukumaran, D.N. Msra, S.B. Upadhyay
and B.B. Singh for the Respondents.

The Judgrment of the Court was delivered by

DUTT, J. Special leave is granted. Heard | earned Counse
for the parties.

The appel l ants, Telco Convoy Drivers Mazdoor Sangh
Jamshedpur, and another, have preferred this appeal against
the judgnent of the Patna H gh Court whereby the Hi gh Court
dismissed the wit petition of the appellants challenging
the order of the State of Bihar refusing to make a reference
of the disputes raised by the appellants to the Industria
Tri bunal under section 10 of the Industrial Disputes Act,
1947, hereinafter referred to as "the Act”.

The appel 'ant -~Sangh-represents about 900 convoy drivers. By
a
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letter of denmand dated October 16, 1986 addressed to the
General Manager of the Tata Engineering & Loconotive Co.
Ltd., Janshedpur (for short "TELCO'), the Sangh demanded
that permanent status should be given by the nmanagenent to
all the convoy drivers, and that they should al so be given
all the facilities as are available to the pernanent enpl oy-
ees of TELCO on the dates of their appointment. The said
demand proceeds on the basis that the convoy drivers are al
wor kmen of TELCO The dispute that has beenraised in the
said letter of demandis principally whether the convoy
drivers are workmen and/or enployees of TELCO or = not. In
ot her words, whether there is relationship of enployer and
enpl oyees between TELCO and t he convoy drivers.

The Deputy Labour Commissioner by his letter ' dated
February 26, 1979 informed the appellant-Sangh that in view
of the opinion of the Law Departnent of the year 1973 to the
effect that there was no rel ationship of naster and servant
between TELCO and the convoy drivers, the demands of the
convoy drivers did not come within the purview of the Act
and, accordingly, it was not possible to take any action .in
regard to the dispute of convoy drivers under the Act. ~ The
appel | ant - Sangh bei ng aggri eved by the said refusal to make
a reference under section 10(1) of the Act, noved before the
Ranchi Bench of the Patna H gh Court a wit-petition praying
for a wit of nmandanus comrandi ng the State of Bihar to
refer the di spute under section 10(1) of the Act. A |earned
Si ngl e Judge of the Hi gh Court, who heard the wit petition
took the viewthat the letter of the Deputy Labour Conmm s-
sioner only referred to the Law Departnent’s opinion of the
year 1973 without indicating in what context and under what
circunstances, he rejected the demand for a reference. In
that view of the matter, the | earned Judge granted Iliberty
to the Sangh to reagitate the mater before the appropriate
Government and expressed the hope that the appropriate
CGovernment woul d consider the matter in a proper perspective
in the light of the documents and the materials that would
be placed by the Sangh, in accordance with law. The wit
petition was di sm ssed subject, however, to the observation
and direction nmentioned above.

Pursuant to the liberty granted by the H gh Court, the
Sangh nade a representation to the Governnment for a refer-
ence of the dispute under section 10(1) of the Act. The
Deputy Labour Comm ssioner, Janmshedpur, by his letter dated
Novermber 6, 1986 gave the sane reply and refused to make a
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ref erence.
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Agai n, the appellant-Sangh noved a wit petition before
the High Court and, as stated already, the High Court sum
marily dismssed the same holding that the appellants had
failed to prima facie satisfy that they were enpl oyed either
by TELCO or by the Telco Contractors’ Association. Hence
this appeal

It has been urged by M. Pai, |earned Counsel appearing
on behalf of the appellants, that the Governnent exceeded
its jurisdiction in purporting to decide the dispute raised
by the appellant-Sangh in the said letter of demand. Counse
submts that in the facts and circunstances of the case, the
Government shoul d have made a reference to the Industria
Tri bunal under section 10(1) of the Act for the adjudication
of the dispute of the convoy drivers and should not have
enbar ked upon the task of deciding the dispute onits nerits
through the Deputy Labour Commi ssioner

On' the other hand, it has been vehenently urged by M.
Shanti Bhusan, | earned Counsel appearing on behal f of TELCO
that the Government has the jurisdiction to consider whether
any industrial dispute existsor not and, in considering the
same, as the Governnment found that the convoy drivers were
not even worknmen of "TELCO or, in other words, there had been
no rel ationship of ‘master and servants between TELCO and t he
convoy drivers, the Government refused to make a reference
of the dispute under section 10(1) of ‘the Act. It is submt-
ted that the refusal by the Government to make a reference
was perfectly within.its jurisdiction inasnmuch as, in the
opinion of the Governnent, there was no existence of any
i ndustrial dispute.

After conclusion of the hearing, we took the view that
the Governnent should be given one nore chance to consider
the question of making a reference and, accordingly, we by
our order dated March 30, 1989 directed the Governnent to
reconsi der the question of referring the dispute raised by
the convoy drivers to the Industriial Tribunal under section
10 of the Act, keeping the appeal pending before us.

The | earned Counsel, appearing on behalf of the Govern-
ment, has produced before us an order dated April 13, 1989
of the Governnent whereby the CGovernment has, upon a recon-
sideration of the matter, refused to make a reference under
section 10(1) of the Act. In refusing to make a reference,
the CGovernnent has adjudicated the dispute on its nerits.
807

It is true that in considering the question of making a
ref erence under section 10(1), the CGovernnent is entitled to
forman opinion as to whether an industrial dispute "exists
or is apprehended", as urged by M. Shanti Bhusan.  The
formation of opinion as to whether an industrial dispute
"exists or is apprehended" is not the same thing as to
adjudi cate the dispute itself onits merits. In the \instant
case, as already stated, the dispute is as to whether the
convoy drivers are enpl oyees or worknen of TELCO that is to
say, whether there is relationship of enployer and enpl oyees
between TELCO and the convoy drivers. In considering the
guesti on whether a refer, should be nmade or not, the Deputy
Labour Commi ssi oner and/or the CGovernment have held that the
convoy drivers are not worknmen and, accordingly, no refer-
ence can be nmade. Thus, the dispute has been decided by the
Government whi ch i s undoubtedly, not permssible.

It is, however, subnmitted on behalf of TELCO that unless
there is relationship of enployer and enpl oyees or, in other
words, unless those who are raising the disputes are work-
men, there cannot be any existence of industrial dispute
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within the neaning of the termas defined in section 2(k) of
the Act. It is urged that in order to forman opinion as to
whet her an industrial dispute exists or is apprehended, one
of the factors that has to be considered by the Governnent
is whether the persons who are raising the disputes are
workmen or not wthin the neaning of the definition as
contained in section 2(k) of the Act.

Attractive though the contentionis, we regret, we are
unable to accept the same. It is now well settled that,
whil e exercising power under section 10(1) of the Act, the
function of the appropriate Governnent is an admnistrative
function and not a judicial or quasijudicial function, and
that in performng this adm nistrative function the Govern-
nent cannot delve into the nerits of the dispute and take
upon itself the determination of the lis, which would cer-
tainly be in excess of the power conferred on it by section
10 of the Act. See Ram Avtar Sharma v. State of Haryana,
[1985] ~3 ' SCR 686; MP. Irrigation Kararnchari Sangh v. The
State of MP., [1985] 2 SCR 1019 and Shanbhu Nath Goyal wv.
Bank of Baroda, Jullundur, [1978] 2 SCR 793.

Appl ying the principle laid dowm by this Court in the
above decisions, there can be no doubt that the GCovernment
was not justified in deciding the dispute. Wiere, as in the
i nstant case, the dispute is
808
whet her the person raising the di spute-are workmen or not,
the sane cannot be deci ded by the Governnent i n exercise of
its administrative function under section 10(1) of the Act.
As has been held in MP. Irrigation Karanthari Sangh’s case
(supra), there may be exceptional cases in which the State
Government may, on a proper exanm nation of the denmand, cone
to a conclusion that the denands are either perverse or
frivolous and do not nerit a reference. Further, the Govern-
ment should be very slowto attenpt an examination ' of the
demand with a viewto declining reference and Courts will
al ways be vigilant whenever the Governnent attenpts to usurp
the powers of the Tribunal for adjudication of wvalid dis-
putes, and that to allow the Governnment to do so would be to
render section 10 and section 12(5) of the Act nugatory.

W are, therefore, of the viewthat the State ~Govern-
ment, which is the appropriate Government, was not justified
in adjudicating the dispute, nanely, whether the convoy
drivers are worknen or enployees of TELCO or not and, ac-
cordingly, the inmpugned orders of the Deputy Labour~ Comm s-
sioner acting on behalf of the Governnent and that of the
Government itself cannot be sustained.

It has been already stated that we had given one nore
chance to the Government to reconsider the matter ,red the
Governnment after reconsideration has conme to the same /con-
clusion that the convoy drivers are not worknen of /TELCO
thereby adjudicating the dispute itself. After having con-
sidered the facts and circunstances of the case and ' having
gi ven our best consideration in the matter, we are of the
view that the dispute should be adjudicated by the Industri-
al Tribunal and, as the Governnent has persistently declined
to nake a reference under section 10(1) of the Act, we think
we should direct the Government to nmake such a reference. In
several instances this Court had to direct the Government to
make a reference under section 10(1) when the Governnent
had declined to make such a reference and this Court was of
the view that such a reference should have been made. See
Sankari Cerment Al ai Thozhilalar Munnetra Sangamv. Govern-
nment of Tami| Nnadu, [1983] 1 LLJ 460; Ram Avtar Sharma V.
State of Haryana, [1985] 3 SCR 686; MP. Irrigation Karam
chari Sangh v. The State of MP. [1985] 2 SCR 1019 and
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Nirmal Singh v. State of Punjab, [1984] 2 LLJ396.

In the circunstances, we direct the State of Bihar to
nake a reference under section 10(1) of the Act of the
di spute raised by the
809
Telco Convoy Drivers WMazdoor Sangh by its letter dated
Cctober 16, 1986 addressed to the General Manager TELCO
(Annexure R-4/1 to the Special Leave Petition), to an appro-
priate Industrial Tribunal within one nonth fromtoday.

The appeal is allowed and the judgrment of the Hi gh Court

and the inpugned orders are set aside. There will, however,
be no order as to costs.
T.N A Appeal all owed.
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