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ACT:

U. P. (Tenporary) Control of ‘Rent and Eviction Act, 1947
S. s(a) -Scope of - Test to determ ne what i's acconmpdati on
where the | ease is conposite.

I nterpretation-Proviso-How coul d be read

HEADNOTE

The term "accommpdation" is( defined by s. 2(a)- Scope
of the U P. (Tenporary) Control of Rent and Eviction Act,
1947 to mean residential and non-residential accomvpdation
in any building or part of a building and-includes anong
others any furniture supplied by the landlord for wuse.in
such building or part of a building and any fittings affixed
to such building or part of a building for the nore
beneficial enjoyment thereof. A proviso was added to cl ause
(a) by the Amending Act XVIlI of 1954 which says "but does
not include any acconmodation used as a factory or for an
i ndustrial purpose where the business carried on'in or upon
a building is also leased out to the |essee by the sane
transaction."

The respondent took on |ease the cinena theatre of
whi ch the appellant was the owner. The | ease deed provided a
rent of Rs. 400 p.m for the building sinpliciter and Rs.
1000 for the projector fittings, fans and other fixtures.
The suit for eviction filed by the appellant was di snm ssed
by the trial court holding that the suit properly was not
accommodation within the nmeaning of the Act. The Hi gh Court
uphel d the view of the trial court.

On appeal to this Court it was contended that the
dom nant purpose or real subject of the |lease was the cinema
appar at us and fittings, i ncl udi ng subsidiarily and
i ncidentally the building.

Al'l owi ng the appeal
N

HELD: The |ease sued on does not fall within the scope
of acconmobdati on The appellant is entitled to a decree of
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evi ction. [290B]

(1) (a) The |ease of an accommpdati on nmust essentially
be of a building- not a business or industry together with
the building in which it is situated.[82B-C

(b) Where the lease is conposite and has a plurality of
purposes, the decisive test is the dom nant purpose of the
dem se. The additions such as gardens grounds and out-
houses, if any, appurtenant to such building, any furniture
supplied by the by the landlord for the wuse in such
building, electrical fittings, sanitary fittings, and so on
are subservient and beneficial to the building itself. They
make occupation of the building nmore conveni ent and pl easant
‘when the principal thing demsed is the building and the
additions are auxiliary. . The furniture and fittings
visualised in the concept of building are calculated to
i mprove the beneficial enjoyment of the premses |eased.
[ 282D E]

(c) The legislative policy is to control rents and
evictions of ~buildings, rack-renting and profiteering by
i ndi scrimnate eviction frombuildings, residential and non-
residential. The |aw sought to rescue exploited tenants of
building. It is, therefore, fair to hold that the protected
category of accommmodati on was resi denti al and non-
residential buildings and not business houses. [283A-B]

(d) It would'be a travesty of |anguage to speak of a
| ease of a building when what is substantially nade over is
a business or industrial plant. If ~a business were the
subject matter of the |lease, the prom nent thing win be not
what houses the business but the business itself. The
bui | di ng becones secondary since clearly
278
busi ness or industry has to be accommpdated in sone
enclosure or building. In all such cases the | essor nakes
over possession of the building as part and parcel of the
transfer of possession of the business. [283E-F]

In the instant case a conspectus of factors settles the
issue in favour of the landlord(that the real intention of
the parties to the lease was to denise prinmarily the cinema
equi prent and secondarily the building, the |ease ‘itself
bei ng a conposite one. [284B-(

(2) If on a fair construction, the principal provision
is clear, a proviso cannot expand or limt it. Sometinmes a
proviso is engrafted by an apprehensive draftsman to renove
possi bl e doubts, to make matters plain, to light " up
anmbi guous edges. A proviso ordinarily is- but a proviso
al though the golden rule is to read the whole -sections
i nclusive of the proviso, in such manner that they nutually
throw light on each other and result in ‘a harnonious
construction. The Anending Act in this case clarified what
was inplicit earlier and expressly carved out what otherw se
nonth be mstakenly covered by the main definition. The
provi so does not expand by inplication, the protected area
of building tenancies to enbrace business |eases.[284F-(F

JUDGVENT:

ClVIL APPELLATE JURISDICTION Civil Appeal No. 210 of
1973.

Fromthe Judgment and Decree dated 13th March, 1972 of
the All ahabad H gh Court in First Appeal No. 448 of 1968.

R K Garg, S. C Agarwalla V. J. Francis and Madho
Prasad, for the appellant.

V. M Tarkunde, Hardayal Hardy and P. P. Juneja, for
respondent No. 1.
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The Judgrment of the Cort was delivered by

KRI SHNA | YER, J.-The rent control |aw has been a rich
source of lengthy litigation in the country and the present
appeal, by certificate wunder Art. 133(1)(a) of the
constitution, at the instance of the appellant landlord is
inustrative of one reason for such proliferation of cases,
nanely, the lack of clarity in legislative drafting and
dovetailing of anendnments which have the potential for
creating interpretative confusion

The facts are few and may be stated briefly, although
at a later stage, further details may have to be nentioned
at relevant places to inum ne the argunents advanced on both
sides by counsel, Shri 'R K Garg (for the appellant) and
Shri V. M Tarkunde (for the respondent). Shortly put, the
| egal issues are only ‘three: (A Is a cinema theatre,
equi pped with projectors and other fittings and ready to be
| aunched as an entertainment -house, an ’'acconmpdation’ as
definedin. s. 2(1) (d) of the U P. (Tenporary) Control of
Rent and 'Eviction Act, 1947 (U.P. Act IIl of 1947) (for
short, the “Act)? (B) If it is an ’'acconmpdation as so
defined, what —is the inpact of the proviso brought in by
amendnment in 1954 (Act® XVII© of 1954) (for short, the
Arending Act)? (O If the Act barricades eviction by the
| andl or d because the perm ses | et constitutes an
"accommodati on’, does the repeal of the Act and excl usi on of
ci nenma houses altogether from the operation o the 1972 Act
(U.P.. Act 13 of 1972) (for short, the later ‘Act) rescue the
ri ght of the appellant-landlord ~to eject the tenant
r espondent ?
279

The building covered by the suit is admittedly one
built and adapted for screening filnms.” The plaintiff had
been carrying on cinema business in this theatre for a |ong
nunber of years but, when he discontinued, the defendant
approached him in January 1952 for the grant of a |ease of
the building with all the equiprment and fittings and
furniture necessary for his operating the cinema. The

necessary certificates, sanctions and perm ssi ons,
prelimnary to the conduct of cinenma shows, stood ‘in the
name of the plaintiff, including water-pipe connection

electricity suppl y and structural fitness. Bef ore

commencemnent of cinema shows, a |licence is necessary under
the U P C nemas (Regulation) Act and this |licence has to be
taken out by the actual operator of the cinema and not by
the landlord of the theatre and equi pnents. Therefore, once
the lease for the entire building and cinema projector,
accessories and the like was finalised, the deed of dem se
was actually executed, it bei ng provided t hat the
conmencenent  of the lease would synchronize wth the
i naugural cinema show on March 25, 1953. It was provided in
the | ease deeds that the rent for the building, sinpliciter,
may be shown separated fromthat attributable to the costly
equi prents, for the purposes of property tax and other
taxes. By this apportionment, the building, as such was to
bear a burden of Rs. 400/- per nmensem by way of rent and a
nonthly sum of Rs. 1,000/- was fixed for the projector and
all other items fixed in the building. The |eases were
renewed from tine to time tin 1959. The suit for eviction
was based on these | eases which formed the foundation of the
action.

At this stage it nmay be noticed that the |[earned
counsel for the defendant-tenant ’'did not dispute that
running a cinema business did constitute an industria
pur pose so that the accomodati on was used for an industria
pur pose’ . Anot her significant fact adm tted by t he




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 13
det endant’s counsel before the H gh Court was that for the
purpose of this case, in spite of there being separate

docunents of |lease in respect of the denised properties as
referred to above, these sets of contracts may be treated as
a single transaction each tine’. On these facts and
ci rcunst ances, we have to deci de whether the subject nmatter
of the demse is an 'accomobdation’ wthin the meaning of
the Act. After settling this issue, the other two points
adverted to above may have to be considered. Wiile the tria
Judge held that the suit property was not 'an accommbdati on
within the sweep of the Act. the High Court, on appea
before a Division Bench, could not are and, on account of
the difference of opinion between the two Judges who heard
the appeal, the case was posted before a third Judge who
took the viewthat the subject matter of the case in
guestion was an 'accommodation’ within the neaning of the
Act The suit, on this “view, ~had to be dismssed. The
aggri eved | andl ord has cone up to challenge this judgnent.

Let us now take a close-up of the definition of
"accommpdation’ in the Act and apply it to the admtted
facts here. Section 2(a), as it stood at the tinme of the
first | ease ran thus:

" Accomodat ion” nmeans resi denti al and non-
resi dential accommodation in any building or part of a
bui | di ng and i ncl udes,

280
(i) ogardens, grounds and out houses, if any
appurtenant to such building or part of a
bui | di ng;

(ii) any furniture supplied by the |l|andlord for
use in such building or part of a building;
(iii)any fitting affixed to such building or part
of a buil ding for the nore beneficia
enj oynment thereof.’
The Amendi ng Act added a clause reading thus:
"but does not include any acconmpbdation wused as a
factory or for an industrial ‘purpose where the business
carried on in or upon the building is also l'eased out
to the |l essee by the sane transaction."
at the end of clause (a). W have to go by the anended
definition in the present case. Since the basic fabric of
the dem se remai ned the sane notw thstanding severa
renewals its terms have a bearing on the decisionof the
case. So we nay reproduce it (relevant part) at this stage:

"We have taken a Cinema hall Kknown  at Dwarka
Prasad Theatre Hall ... for running a cinema... On a
monthly rent of Rs. 200/- comrencing from March
25.1953. "

To conplete the picture, we quote from the factua
sunming up by Satish Chandra J.. since it is conveni ent and
uncont est ed

"The sane day the defendants executed anot her case
deed stating that they had taken the Dwarka Theatre

Hall on a rent of Rs. 2000/- per nmonth and that in this

building there is new furniture fitted for about 5000

seats with ceiling and fittings of electric Iight and

fans, conplete nachinery, ceiling fans and operating
machi ne together wth all articles present in the hal
of the theatre a 1|ist whereof has been duly signed by

the executant and that they had taken this also on a

nonthly rent of Rs. 1,100/- besides rent of the

buil di ng. The | ease deed dated 1-4-1954 executed by the
def endants stated that whereas besides the ci nena house
popul arly known as Dwarka Theatre Hall which has been
taken on hire of Rs. 2000/- per nonth, the defendants
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had al so taken on rent of Rs. 800/- per nonth the new
furniture with tapestry about 500 seats and ceiling and
conplete electric fittings including fans and nachine
and ceiling fans and operating nmachine together with
the entire paraphernalia present in the theatre hall
The defendants in this | ease deed stated that they had
taken the building on rent to continue running a
cinema. The |ease deed of 10th January 1956 was a
confirmation of the same subject matter of the |ease.
It appears that by now the landlord was fitting
281

new furniture in the hall and for that reason the rent
was increased to Rs.. 1200/- per nonth. Simlarly, in
the | ease deed dated 26th May, 1959 the defendants
stated that they have taken a cinema hall known as
Dwar ka Theatre Hall on a nonthly rent of Rs. 400/- and
the furniture of about 500; seats, ceiling, electric
fittings, with fans, conplete nmachine, ceiling fans,

operating machine and other " articles present ill the
theatre hall, a |ist whereof was attached, on a nonthly
rent-of Rs. 1000/-."

Let us revert to the law. 'Accommpdation’, in plain

English may cover cinema houses with or without fittings.
But legislative. drafting does not always |eave things that

easy. Had there/ been a definition of "controlled
accommodation’, he who runs and reads  woul d have gat hered
the intendnent of the statute. Here is a further

conplication introduced by the addition of ‘a proviso of
sorts by the anendi ng Act and a whole host of authorities on
the canons of constriction and functional role of a proviso
and its indirect inmpact _on the nmamin provision ‘has been
brought to our notice. Does a proviso carve out sonething
fromthe whole? Does it serve an independent enacting
purpose? W do not think that |egislative sinmplicity is al
abstruse art, provided we reformour drafting nethodol ogy.
The Renton Commttee in England high-lighted the inportance
of easy conprehensibility of |aw and wote:
"There is hardly any part of our national life or
of our personal lives that is not affected by one
statute or another. The affairs of |ocal authorities,
nationali sed industries. publ ic_ corporations, and
private commerce are regul ated by Legislation. The life
of the ordinary «citizen. 1is affected by various
provi sions of the statute book fromcradle to grave.™
The instant case which deals with a legislation
affecting the shelter. of comon people brings up the same
pr obl em

The main definition of 'accommopbdation’ ~ in the Act
brings within its sweep not all kinds of buildings nor al
types of realty | eases. The protected category is confined
to those species of | eases whose purpose and subject matter
answer the statutory prescriptions. Mre explicitly the
wi der connotation or dictionary neaning of ’'acconmpdation’
must yield to the definitional delimtation. The core of the
controversy here is (a) whether the lease is of the
building, the fittings and other fixtures nmerely nmaking for
the beneficial enjoynent of and ancillary to the buil ding,
as urged by the tenant or whether the building provides a
bare, though appropriately designed, enclosure to house an
enterprise, dom nant purpose or real subject of the |ease
being the ci nemm, apparatus and fittings, i ncl udi ng
subsidiarily and incidentally, though necessarily. the
structure of brick and nortar. and (b) whether the cinema
to fall within the exclusionary clause added by the Anending
Act, must be actually a going concern with all the licenses
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for showing filns and running the theatre being in the nane
of the lessor. Lastely, the effect of the repeal of the Act
and the opening provision of the later Act putting cinenmas
out of its application, has been debated at the bar
282

The Central Act (The C nematograph Act) and the State
Act The U.P. Ci nena Regul ation Act) govern the exhibition
of filmse and it is not in dispute that the theatre had been
built for and used as a cinema house even before the first
| ease to the respondent in 1953. The further agreed facts
are that when the |ast renewed | ease of 1953 with which we
are directly concerned was executed, there was a running
ci nema business and further that the rent apportioned for
the building qua building was only a fraction of the rent
"for the costly fixtures intended for the cinema business’.

Looking at the three  problens posed, wunaided by the
many deci sions cited by counsel; we are inclined to the view
that a lease O an 'accommmpbdation’ nust essentially be of a
buil ding not a business or _.industry together wth the
building in which it is situated. of course, a building
which is —ordinarily let, ~be it for residential or non
residential purposes, wll not be the bare walls, floor and
roof, but wll have necessary amenities to make habitation
happy. That is why the legislature has fairly included
gradens, grounds and out houses, if any, appurtenant to such
buil di ng. Li kew se, /leases sone tinmes are of furnished
buil dings and that is why "any furniture supplied by the
landl ord for use in such building’ is treated as part of the
building. In the sane strain, we may notice, as a matter of
conmon  occurrence, many fittings "such as electrica
fittings, sanitary fittings, curtains and venetian blinds
and air-conditioning equipnent being fixed to the building
by the landlord so that the tenant’s enjoynent of the
tenenment nmay be nore attractive. The crucial point is that
these additions are appurtenant, subservient and beneficia
to the building itself. They nake occupation of the buil ding
nore conveni ent and pl easant but the principal thing dem sed
is the building and the additives are auxiliary. "Were the
| ease is conposite and has a plurality of purposes, the
decisive test is the donmi nant purpose of the denise.

Forgetting for a nonent the clause introduced by the
amending Act, it is plain that the furniture and fittings
visualized in the concept of 'accombdation’ are calcul ate
to inprove the beneficial enjoynent of the prem ses | eased.
Counsel for the tenant has countered this interpretation by
an ingenious and plausible subnission. He emphasis that the
present building was conceived, designed and ~structured
expressly as a cinema house conformng to the regulations in
this behalf and the purpose of the owner was to use the
auditoriumand annexes purely as a cinenma house. According
to him when a cinenma theatre is erected, it becones usel ess
unl ess the necessary equi pment for exhibiting filnms are also
fitted up. Inthis view, the relative cost of the fixtures
is imaterial and all these itenms, however costly, —are
calculated to fulfil the very object of the construction of
the cinema theatre. In short, the fittings and furniture and
like itens are beneficial to and enhance the worth of the
buil di ng and cannot be divorced or dissected fromthe whole
obj ect which animated the project of t he bui I di ng
construction qua a cinema house. So presented, there is a
certain attractiveness in the argunment, although this fact
of interpretation does not find a place in the subm ssion on
behal f of the respondent in the H gh Court.
283

VWhat then is the flawin this submission, or merit in
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the earlier one ? The legislative policy, so far as we can
glean from the schene of the Act, is to control rents and
evictions of buildings, rack-renting and profiteering by
i ndi scrimnate eviction from buil dings, residential and non-
residential, being the evil sought to be suppressed. The | aw
sought to rescue exploited tenants of buildings. If this be
a sound reading of the mind of the legislature it is fair to
hold that the protected category of accombdation was
residential and non-residential buildings and not business
houses.

We have been at pains to explain that the subject
matter of the |eases covered by the definition of
"accommopdation’ is 'any building or part of a building . W
have carefully analyses the inclusive expressions in the
original definition such as appurtenant gardens grounds and
out - houses, furniture for use in the building and fittings
affixed to the building. In this statutory context, gardens,
out houses, furniture and fittings mean annexures for the

better enjoynent of the building. In this sense, the
dom nant ‘intention nust be to lease the building qua
building. If that be theintention  the rent control |[|aw

protects. On the other ‘hand, if a going undertaking such as
a runni ng or ready-to-launch and fully equi pped ci nema house
is covered by the provision, the enphasis is not so much on
the building but of the business, actual or inmmnent. There
is nothing in the present definition which helps this shift
in accent.

W may reinforce our view from the expressions used,
because all the three categories included as additions play
a subservent role, while if a “business were the subject
matter of the lease, the promnent thing will be not what
houses the business but the business -itself. The building
beconmes secondary since every business or industry has to be
accommpdated in sone enclosure or building. In all such
cases. the |essor makes over possession of the building as
part and parcel of the transfer ~ of possession of the
business. It would be a travesty of |anguage to speak of a
| ease of a building when what is substantially

made over is a business or industrial plant.

How then do we distinguish between a |lease of a
busi ness or industry housed in a building froma building
whi ch has fixtures for nore beneficial enjoyment? The former
is a protected 'accommpdation’ while the latter is left for
free market operation. In the present case we have to
vi sual i ze what was the domi nant or decisive conponent of the
transacti on between the parties, the tenancy of the building
gua building or the taking over of a cinema house as a
busi ness, the projectors, furniture, fittings and annexes
being the noving factor, the building itself  playing a
secondary, though necessary, role in the calculations of the
parties. Going by the rental apportioned, it is obvi ous
that the parties stressed the ci nena equi pnent as by far the
nore important. Judging by the fact that there had already
been a cinema in this house for several years, with the
necessary certificates under the various statutes for
running a cinenma theatre obtained by the landlord and that
the lease itself was to comence only fromthe . date of the
first show of the filns, doubts regarding the essentia
284
nj ect and subject of the bargain said dispelled. The nere
circunstance that the licence for showing films was taken by
the tenant is of Ilittle consequence as the law itself
requires it to be in his nanme. The further circunstance that
the term of the lease in one case may vary fromthe ot her
al so where, as here, two deeds are executed, is not a
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telling factor, in view of the clear adm ssion by counse

for the respondent that the two |ease deeds together
constituted a single transaction and that the | ease was | or
an industrial purpose, to wit running a cinema business. The
conspectus of factors no one circunstance taken by itself
thus settles the issue in favour of the land-lord who
contends that what has been granted is a | ease of a cinema
business and, at any r ate, the real intent of the parties
to the lease was to denmise primarily the cinema equi pnent
and secondarily. the building, the lease itself being a
conposite one.

Social justice, |legislative policy, |egal phraseol ogy
and presidential w sdomconverge to the sane point that the
schene of <control . includes, as its beneficiary, premses

sinpliciter and excludes ‘from its anbi t busi nesses
accommodated in buildings. To hold otherwise is to pervert
the purpose and distort the | anguage of s.2(a).

The anmendi ng cl ause, argues Shri Tarkunde" strikes a
contrary note.. For, if the main definition in itself fences
of f | eases ~of business and-industry, why this superfluous
provi so expressly excludi ng accommpdation 'used as a factory
or for an industrial purpose where the business is carried
on in or upon the building is also |eased out to a | essee by
the sanme transaction’? The whole section nmust be read
har noni ously, each/ part throwing Ilight on the other and
redundancy being frowned upon. A proviso carves out of a
| arger concept and the argument is that the need for the
exclusionary clause ‘itself shows that otherwise factories
and businesses are within the operational area of the main
definition.

There is same validity in this submssionbut if, on a
fair constriction. the principal provision is ‘clear, a
provi so cannot expand or limt it. ~Sometines a proviso is
engrafted by an apprehensive draftsmanto renpbve possible
doubts, to make matters plain, to Iight up anbi guous edges.
Here, such is the case. In a country where factories and

industries may still be in the (devel opnental stage, It is
not unusual to cone across several such units which nmay not
have costly machi nery ‘or pl ant or fittings and

superficially consist of bare buildings plus ninor fixtures.
For exanple, a beedi factory or handicraft or carpentry unit
a few tools, sone small contrivances or —connection of
materials housed in a building, will superficially |look |ike
a nere 'accommpdation’ but actually be a hunming factory or
business with a goodwill as business, wth a  prosperous
reputation and a nanme anong the business comunity and
customers. Its value is qua business, althoughit has a
habi tation or building to accommpdate it. The personality of
the thing let out is a going concern or enterprise, not a:

lifeless edifice. The legislature, quite conceivably,
thought that a marginal, yet substantial, class of “buildings
with mninmal equipments may still be good businesses and did

not require protection as in the case of ordinary building
tenancies. So, to dispel confusion fromthis region and to
285

excl ude what seemingly mght be | eases only of buildings but
intruth might be |eases of business, the legislature
i ntroduced the exclusionary proviso.

VWhile rulings and text books bearing on statutory
constructi on have assigned many functions for provisos, we
have to be selective, having regard to the text and context
of a statute. Nothing is gained by extensive references to
 um nous classics or supportive case |aw. Having expl ai ned
the approach we make to the specific 'proviso situation in
s. 2(a) of the Act, what strikes us as neaningful here is
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that the |l egislature by the anendi ng Act classified what was
inplicit earlier and expressly carved out what otherw se
m ght be mstakenly covered by the main definition. The
provi so does not. in this case, expand, by inplication, the
protected area of building tenancies to enbrace ’'business’
| eases.

W nay nention fairness to counsel that the foll ow ng,
anmong ot her decisions, were cited at the bar bearing on the
uses of provisos in statutes: Conm ssioner of Income-tax v.
| ndo- Mercantile Bank Ltd.(1); Ms. Ram Narain Sons Ltd. v.
Asst. Conmi ssioner of Sales Tax(2); Thonpson v. Dibdin (8);
Rex v. Dibdin (4) and Tahsildar Singh v. State of U P.(5).
The law is trite. A proviso nust be linmted to the subject
matter of the enacting clause. It is a settled rule of
construction that a proviso nust prina facie be read and
considered in relation to the principal matter to which it
is a proviso. It is not a separate or independent enactnent.
"Words are dependent on the principal enacting words, to
which they are tacked as a proviso. They cannot be read as
di vorced fromtheir context’ (1912 A.C. 544). If the rule of
construction is that prima facie a proviso should be linmted
inits operation to the subject matter of the enacting
cl ause, the stand we have taken is sound. To expand the
enacting clause, inflated by the proviso, sins against the
fundanental rule of construction that a proviso nust be
considered in relation to the principal matter to which it
stands as a proviso. A proviso ordinarily is but a proviso,
al though the golden rule is to read the whole section
i nclusive of the proviso, in such manner that they nutually
throw light on each other and result in a " harnonious
construction.

"The proper course is to apply the broad genera
rule of construction which is that a section or
enact ment nmust be construed as a ~whole each ' portion
throwing light if need be on the rest.

The true principle undoubtedly is, that the sound
interpretation and neani ng of the statute, on a view of
the enacting clause, saving clause, and provi'so, taken
and construed together is to prevail."

(Maxwel | on Interpretation of Statutes 10th Edn. P. 162)
286

W now nove on to ‘dominant intent’ as the governing
rule. In our view, the dominant intent is found in leading
decision of this Court. |Indeed, some State Legislatures,
accepting the position that where the doninant intention of
the lease is the enjoynent of a cinema, as distinguished
fromthe building, have deliberately anmended the definition
by suitable changes (e.g. Kerala and Andhra Pradesh) while
ot her Legislatures, on the opposite policy decision, have
expressly excluded he rent control enactnment (e.g., the
latter Act).

In Utam Chand v. S. M Lalwani (1) this Court had to
consi der anal ogous position under the Mudhya Pradesh
Accommodat i on Cont r ol Act wher e al so the term
"accommodation’ was defined substantially in the sane
| anguage. The Court was considering the grant of the |ease

of a Dal MIIl vis a vis 'acconmodation', as defined in Act
Gaj endragadkar, CJ., elucidated the legal concept which
rei nf orces our stand, if we may say so with respect. The

| earned Chief Justice. Cbserved:

"What then was the domnant intention of the
parties whi ch t hey ent er ed into t he pr esent
transaction)? W have already set out the nateria
terns of the lease and it seens to us plain that the
domi nant intenion of he appellant in accepting the
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| ease fromthe respondent was to use the 1) building as
a Dal MII. It is true that the docunment purports to be
a lease in respect of the Dal MII building, but the
said description is not decisive of the matter because
even if the intention of the parties was to let out the
M1l to the appellant, the building would still have to
be described as the Dal MII building. It is not a case
where the subject natter of the lease is the building
and along with the | eased building incidentally passes
the fixture of the nmachinery in regard to the MII, in
truth, it is the MII which is the subject matter of
the lease, and it was because the MI| was intended to
be et out that the building had inevitably to be |et
out along with the MII. The fact that the appell ant
contends that the machinery which was transferred to
hi m under the | ease was found to be not very
serviceable and that he had to bring in his own
machinery, ~woul d not after the character of the
transferred. This is not” a |ease under which the
appel l.ant entered into possession for the purpose of
residing the building at all; this is a case where the
appel lant entered -into the |ease for the purpose of
running the Dal M| which was |ocated in the buil ding.
It is obvious‘that a MIIl of this kind will have to be
| ocated in sone building or another, and so, the nere
fact that the lease purports to be in respect of the
building will' not make it a base in -respect of al
accommodati on as defined by s. 3(a)(y)(3). he fixtures
described in the schedule to the |lease arc in no sense
i nt ended for the nore beneficial enjoynent of the
buil ding. The fixtures are the prinmary object which the
| ease was intended to cover. and the building in which
the fixtures are located conmes in incidentally. That
287
is why we think the High Court was right in comng to
the conclusion that the rent which the appellant had
agreed to pay to the respondent under the docunent in
guestion cannot he said to be rent payable for any
Accomodati on to which the Act applies.”
The ratio of that case is that the Court rnust apply the test
of dom nant intention of the parties to determne the
character of the |lease i.e., what was the primary purpose of
the parties in executing the 'docunment ? the nere fact that
the denmise deals with a building does not bring it wthin
the anbit of accommodation. In the case before us the
fixtures are not for the nore beneficial enjoyment of the
buil ding. On he contrary, the possession of the building is
made over as an integral part of, and incidental to? the
maki ng over of the cinema apparatus and costly appliances.
In the |anguage of the | earned Chief Justice in Utam Chand
case (supra), the '"fixtures are the primary object ‘which the
| ease was intended to cover and the building in which the
fixtures are |located comes in incidentally’.
The foll owi ng decisions were relied on, or referred to,

by counsel for the appel | ant : Raj e Chettty V.
Jagannat hadas(1); Molld. jaffer Ai v. S R Rao(2);
CGovi ndan v. Kunhi | ekshm Anmma( 3)

Raj amannar, C.J., speaking for the Division Bench in

Raja Chetty's case (supra) dealt with the case of a | ease of
a cinema theatre in Mdras in relation to the rent contro
law as it obtained in that State then. In that connection
the | earned Chief Justice observed:
"We have conme to the conclusion that the Lessors’
application in this case is not maintainable on other
grounds as well. In our opinion the | ease in question
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is not governed by the provisions of Madras Act XV of
1946. That Act regul ates only the letting of
residential and non-residential buildings. In s. 2,
buil ding has been defend as to include the garden

grounds and out-houses appurtenant to the buil ding and
furniture supplied by the landlord for use in such
building. In the case before us, there is no | ease of a
nere building or a building with conmpound and
furniture of the. sort covered by the definition. The
Lease is of land and building together with fixtures
fittings, cinematographic talkie equipnments, machinery
and other articles The |lessors, evidently aware of the
conposite nature of the dem se, have prayed in their
petition for eviction of the Lessees fromthe |and and
buil dings only. On behalf of the respondent M. K V.
Ramachandra |ycr~ relied strongly on the provision in
the 'deed which splits up.the nonthly rent and hire of

Rs. 3,200/-- into Rs.1600/-  being rent for the ground
and superstructure Rs. 800/- being hire of furniture
Rs... 800/ - being hire of - talkie equipnents and

machinery. fittings and |lessors’ fixtures. W have no
hesitation in

hol ding that this splitting is purely notional and
nom nal and intended probably for purposes relating to
t he nmuni ci pal assessment and ot her ext raneous
consi derations. When we asked M. Ramachandra |yer what
woul d happen, in this case when there is an eviction of
the lessees fromthe land building, to the machinery
and equi pnents etc., and whet her ~there was any
provision in the deed relating to them “he confessed
that there was no specific pro visionin the deed.
Qovi ously they cannot be governed by Madras Act XV of
1946 and so he said they nust be governed by the
general law of contract. He al so conceded that if the
| essees paid Rs. 1,600/-  but defaulted in the paynent
of the balance which is due as hire, the | essors have
no right to ask for eviction under the Rent Contro

Act. W think that the attenpted division of the | ease
and separation of rights in regard to two classes of
property is in the highest degree artificial, never
contenplated by the parties. Here is a lease of a
talkie house wth everything that is necessary to run
cinema shows. To split wup such a conpo site |ease as
this into separate contracts of lease and hireis to
destroy it altogether. M. Ramachandra |yer argued that
the furniture which was covered by the lease fell with
inthe definition of s. 2 of the Act. W do not agree.
The observations of the |earned Judges in App. No. 590
of 1945 (Patanjali Sastri and Bell JJ.) in dealing with
the plant, machinery and other noveables which were
demised along with a factory are very appositein this
connecti on:

No doubt in one sense the buildings conmprised. in
the |ease deed contain articles supplied by the
| andl ord; but we cannot agree that what was so supplied
can be considered in any nodern sense as being
furniture.’

Though in that case the |learned Judges were
dealing with the | ease of factory called the Wst Coast
Match Co., which consisted of land and buildings
including a bungalow used for residential purposes
together with plant, machinery and noveabl es contai ned
therein, we think the principle of that decision would
apply equally to the case before us in which there is a
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| ease not nerely of a building but of a cinema theatre

with all necessary equi pnent far the exhibition of

It is true that in Jaffer Ali’s Case and in Govindan’s
case (supra) (the Andhra and Kerala decisions referred to
above) cinema theatres have been held to fall wthin the
definition of building, under the relevant rent control |aw
of those States. A bare reading of the two cases woul d show
that certain amendnents had been nade to the parent statutes
whereby the definition was expanded and its w de range was
male to include all tenancies relating to all structures,
even though accessories, furniture and fittings for use in
the house were
289
al so made over. There is no doubt that the word fittings’
may take in a projector-or other apparatus used for a cinema
but it is one thing to say that apparatus is filed in a
building and it is another to say that such fixture or
apparatusis for the  beneficial enjoynent of the building.
Therefore it ~depends on the words used reflecting the
| egi slative policy of each state Legislature. Indeed in
Venkayya v. Venkata Subba Rao(1l) a~ Division Bench of the
Andhra Pradesh High Court considered whether the | ease of a
fixture conprising buildings and machinery cane within the
sweep of the rent control law. The court held that the |ease
of a running factory, conprising costly nachinery intended
to be wused for manufacture, did not fall wthin the
definition. The question, in each case, the |earned Judges
poi nted out, would be what is the doninant part of the
denmi se and what the main purpose for which the building was
let out is. In Amitlal N Shahv. Annapurnamm(2) the same
court held that the | ease of ~cinema did not conme within the
purvi ew of Madras Act 25 of 1949. Definitional ramfications
need not detain us nor decisions turning on them

Shri Tarkunde pressed upon us the decision in Karsandas
v. Karanji(3) and Karnani Properties Ltd. V. M ss
Augustine(4). One of themdid refer to a cinema theatre with
fittings and generators. Certain( Calcutta decisions,.Kal
Prosad v. Jagadish Pada(6) and D. S. Jain v. ‘Meghanale
Roy(6) were. also cited before us. all these cases, the
deci sions turned on the precise | anguage used. W do not see
any need to discuss these and the other decisions cited
before us because we have explained why the conclusion we
have reached is in consonance with the sense, purpose and
| anguage of the Act. For the same reason we content
ourselves with nerely nentioning that in Harisingh v.
Ratanl al (7) a Division Bench of the Mdhya Pradesh Hi gh
Court held that a fully equipped cinema theatre let out for
showing films on a comercial basis. being of a running
cinema theatre fell out of the scope of acconmpdati on on the
score that costly fittings, fixtures and equi pnent could, in
no sense, be regarded and neant for the beneficial “enjoynent
of the building in which the cinena theatre was housed. The
primary object and the definitional |anguage used dcterm ne
the issue.

Respondent’s counsel did try to approxinate the
definition in the Act to that found in the enactnents with
reference to which decisions in his favour had been
rendered. W do not agree. To hair-split is an unhappy
interpretative exercise. Here the plain intendment is to
enconpass | eases of building only (inclusive of what renders
them nore congenial) but not of businesses accombdated in
buil dings nor of pernmses let out wth the predom nant
purpose of running a business. A lease of a lucrative
theatre with expensive cinema equiprment, which latter
pressed the
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| essee to go into the transaction, cannot reasonably be

reduced into ; nere tenancy of a building together wth

fittings which but nmake the user nole confortable.

For these reasons we hold that the | ease sued on does
not fall within the scope of the definition of
"accommpdation’. The appellant is, therefor, entitled to a
decree for eviction, in allowance of his appeal

The further question is as to whether the new Act which
cane into force in July 1972 applies to the present
proceedi ngs does not arise, although Shri R K Garg, for
the appellant, relied upon express exclusion of cinemas by
the new enactnment. He also relied upon the ruling of this
Court in Qudratullah v. Bareilly Minicipality(l). W are not
considering this argunment or the counter-subm ssions made by
Shri Tarkunde in this connection because the old Act itself
does not cover the suit lease.

The short _surviving point  ‘that remains is about the
nmense profits.” It i's admtted by the respondent that he has
been naki'ng a net incone of Rs. 2,000/-. Adding Rs. 1,400/-
which is the net rent under the Lease, nense profits at Rs.
3,400/ - have been clainmed by the appellant. It may not
be quite <correct to read into the adm ssion a 'net incone’
al t hough Shri  Garg would have us do so. It may be nore
appropriate to direct the trial court to fix the nense
profits to be decreed fromthe date of the suit.

In the circunstances of the case we direct that on
account of the uncertain position of the | aw and devergent
deci sions of courts, the parties do pay and bear their
respecti ve costs throughout.

A | ong-standing running cinenma _wth out st andi ng
contracts with film distributors cannot- be upr oot ed
overni ght without considerable financial and business trauma

to the affected party. It is but fair~ that we grant one
year’s tine for the respondent to vacate the premni ses.
P.B.R Appeal ' al | owed
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