http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
HANUMANT KUVAR TELESARA
Vs.
RESPONDENT:
MOHAN LAL

DATE OF JUDGVENTO1/12/1987

BENCH:
RAY, B.C. (J)
BENCH

RAY, B.C. (J)
SEN, A P. (J)

Cl TATI ON
1988 AIR 299 1988 SCR (2) 99
1988 SCC~ 377 JT 1987 (4) 545

1987 SCALE  (2) 1470

ACT:

Rights of tenant of° nortgaged property let out by
nortgagee to continuein possession of  the property after
redemption of the / nortgage- Mort gagor’s right to have
possessi on of the property after redenption

HEADNOTE:
%

The respondent nortgaged his shop and delivered
possession thereof to the nortgagees with the right to
collect rent fromthe tenant in payment of the interest on
the nmortgage anount. The nortgagees |let out the prem ses to
the appellant (tenant), during( the subsistence of the
nor t gage.

The respondent filled a suit against the nortgagees for
redenpti on of the nortgage and recovery of vacant possession
of the nort gaged shop. The appellant-tenant ~was also
i npl eaded as a party defendant in the suit.:  The suit was
decreed and the nortgage was redeened, with an order to the
nort gagees to give possession of the shop to the respondent.
The appellant-tenant filed an application under Section 47,
read with Section 151 of the C.P.C. stating that the decree
of redenption could not be executed and possession given by
the nortgagees to the respondent/decree-holder, as. the
tenancy of the appellant subsisted and the sane had not been
term nated under the provisions of the Rajasthan Prem ses
(Control of Rent and Eviction) Act, 1950. This plea of the
appel l ant was rejected by the executing Court which held
that the decree was executable and the appellant had no
interest and he could not resist the execution of the
decree.

Agai nst this Judgnent and order of the court, the
appel lant filed an appeal which was all owed. Thereupon, the
respondent preferred a second appeal which was allowed by
the Hgh Court. The appellant appealed to this Court by
speci al | eave against the order of the Hi gh Court.

Di sm ssing the appeal, the Court on a conspectus of the
various decisions of the Court on the subject,
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HELD: The |ease given by the nortgagee during the
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subsi stence of the nortgage cane to an end on the redenption
of the nortgage. The tenant of the nortgagee in possession
is not entitled to the protection of the Rent Act agai nst
the nortgagor after redenption of the nortgage, as held by
the Rajasthan High Court in 1984 RL.R 709, follow ng the
decisions of this Court. The letting out of the premises to
the appellant-tenant was not a prudent act done in the
ordinary course of nanagenent, as held by all the Courts
bel ow. The respondent/nortgagor-landlord is entitled to get
recovery of possession. [106A-D]

M's. Sachal mal Parasramv. Mst. Ratanbai and Ors., AR
1972 (SC) 637; The Al India FilmCorp. Ltd. & Os. v. Sr
Raja Gyan Nath & O's. [1969] 3 SCC 79; Mhabir Cope & O's.
v. Harbans Narain Singh & Os., [1952] 3 SCR 775; Hanhar
Prasad Singh & Anr. v. Must. O Munshi Nath Prasad & Os.,
[1956] SCR t; Asa Ram & Anr. . v. Mst. Ram Kali Anr. AIR 1958
(SC) 183 and Omn Prakash Garg v.- Ganga Sahai & Ors. JT 1987 1
SC 245, referredto.

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Cvil Appeal No. 2524 of
1985.

Fromthe Judgnent and order dated 26.11.1984 of the
Raj ast han Hi gh Court /in S. A No. 12 of 1976.

Shankar Ghosh, B.P. Maheshwari ~and |3.'S. Dorpura for
the Appell ant.

V.M Tarkunde, S.K. Jain, Hmansu Atrey and Ms. Probha
Jain for the Respondent:

The Judgrment of the Court was delivered by

RAY, J. This is an appeal by special |eave against the
judgrment and order dated 26th Novenber, 1984 in S.B. Cvi
Executi on Second Appeal No. 12 of" 1976 whereby the appea
was all owed and respondent was granted one year tinme to
vacate the prenises

The facts giving rise to this appeal are as follows: -

The respondent nortgaged the  shop belonging'to himto

the defendant Nos. 1 to 11 on 9th My, 1950 by a

regi stered nortgage deed. The possession ~of the

prem ses was given to the
101

nortgagees with right to collect rent fromthe tenant
in paynent A of interest on the nortgage anobunt. the
nortgagees let out the premises to the defendant petitioner
during the subsistence of nortgage.

The respondent filed a suit for redenption of the
nortgage and for vacant possession of the said shop agai nst
the nortgagees i.e. the defendant Nos. | to 11./ The
appel l ant who was the tenant of the shop was inpleaded as
party defendant No. 12 in the suit. The suit was decreed and
the nortgage was redeened. There was an order for (giving
vacant possession of the shop by the defendant NOS | ‘to |
to the respondent i.e. the owner of the shop. In Execution
case No. 126 of 1975 the tenant appellant filed an
application under Section 47 read with Section 151 of the
Code of CGivil Procedure, 1908 stating inter alia that the
decree could not be executed and possession of the shop
could not be given by the nortgagees to the decree-hol der
respondent as the tenancy of the appellant subsisted and the
same had not been term nated under the provisions of the
Raj ast han Prenises (Control of Rent and Eviction) Act, 1950.
This plea was rejected by |I) the executing court holding
inter alia that letting out of the shop to the defendant No.
12 by the nortgagees was held to be not a bona fide act made




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

as a person of ordinary prudence in the course of managenent
of the property under Section 76A of Transfer of Property
Act and that the relationship of the | essor and | essee could
not subsist beyond the nortgagee’s interest unless a new
rel ationship was created between the landlord and the
tenant-appellant. It was aalso held that the termnation of
the nortagagee’s interest put an end to the relationship of
| andl ord and tenant and the provisions of the Rent Contro

Act could not apply any further. The decree was executabl e
and the appellant had no interest and as such he could not
resist the execution of the decree. The application was
di sm ssed

Agai nst this judgment and order the appellant filed an
appeal being GCivil Appeal " No. 13 of 197(). The said appea
was, however. allowed on a finding that the provisions of
Section 13(1) of the Rajasthan Rent Control Act expressly
ruled out the operation of the Transfer of Property Act and
a person inducted as - a tenant  on the premses in a |lawfu
manner could not he evicted except in accordance with the
provisions ~of the Act. The decision in Ms Sachal nal
Parasramv. Mst. Ratanbai~ & Os., “Al R 1972 (SC) 637 and
The All India FilmCorp. Ltd. and Ors. v.Sri Raja Gyan Nath
& Os., [1969] 3 S.C.C. 79 were held to be not applicable to
the instant case. The interest of the appellant as a tenant
subsi sts even after redenption of the nortgage until it is
termnated in accordance wth the  provisions of the
aforesaid
102
Raj ast han Preni ses (Control of Rent and Eviction) Act, 1950.

The respondent preferred a second Appeal being S. B
Cvil Execution Second Appeal No. 12 of~ 1976. The said
appeal was allowed by the High Court relying on the ful
bench decision of the High Court in 1984 R-L.R page 709. On
the prayer of the appellant one -year tine was granted, on
the expiry of which possession at the said prem ses shal
have to be delivered. A witten undertaking to that effect
had been filed by the appellant in conpliance with the
directions of the Court

The appellant thereafter filed the instant appeal on
speci al | eave.

The following two questions cone up tor consideration
inthis appeal: (i) whether a tenant of —a nortgagee can
continue as a tenant after redenption of the nortgage decree
until he is evicted fromthe suit prem ses in accordance
with the provisions of the Rajasthan V Prem ses (Control of
Rent and Eviction) Act, 1950; and (ii) whether the tenancy
created in favour of the appellant can be deened to be an
act of ordinary prudence on the part of the nortgagee in
managi ng the property falling wthin Section 76A of the
Transfer of Property Act.

I dentical questions fell for consideration in Mahabir
Gope and Os. v. Harbans Narain Singh and Os., [1952] 3
S.CR 775. In this case the nort gagor s nor t gaged
agricultural lands with possession by ijara to the nortgagee
to the effect that the nortgagee would cultivate the land
and take the crops. The nortgagee during the subsistence of
the nortgage |eased out the land to a tenant. The nortgage
was redeenmed on paynment of the nortgage debt. The nortgagor
on bei ng opposed by the tenant to have the possession of the
nortgaged property, filed a suit for recovery of the
possession of the land. It ultimately canme up before this
Court and it was held as foll ows:

"The general rule is that a person cannot by
transfer or otherwise confer a better title on
another than he hinmself has. A nortgagee cannot,
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therefore, create an interest in the nortgaged
property which wll enure beyond the ternination
of his interest as a nortgagee. Further, the
nort gagee, who takes possession of the nortgaged
property, nust manage it as a person of ordinary
prudence would manage it if it were his own and he
must not
103

commt any act which is destructive or permanently
injurious to the property; see section 76, sub-
clauses (a) & (e) of the transfer of Property Act.
It follows that he may grant |eases not extending
beyond the period of the nortgage; any |eases
granted by himnust cone to an end at redenption.
A nortgagee _cannot during the subsistence of the
nortgage act in a manner detrimental to the
nortgagor’s interests. such as by giving a |lease
whi ch may enable the ‘tenant to acquire permanent
or occupancy rights in the |and thereby defeating
the nortgagor’s right to khas possession; it would
be an act which would fall within the provisions
of Section 76, sub-clause (e), of the Transfer of
Property Act.

A perm ssible settlenent by a nortgagee in
possession with a tenant in the course of prudent
nmanagenent ;and the springing up of rights in the
tenant conferred or created by statute based on
the nature of the Iland and possession for the
requisite period is a different matter altogether
It is an exception to the general rule. The tenant
cannot be ejected by the nortgagor even after the
redenmption of the nortgage.  He may becone an
occupancy raiyat in sonme cases and a non-occupancy
raiyat in other cases. But the settlenment of the
tenant by the nortgagee nust have been a bona fide
one. This exception will not apply in a case where
the terms of the nortgage prohibit the nortgagee
frommaking any settlenent of tenants on the |and
ei ther expressly or by necessary inplication."

It was held that the settlenment was not a bona fide one
and a successor of the tenant did not acquire - pernmanent
right of tenancy in the dem sed |ands under Bi har Tenancy
Act .

In Hari har Prasad Singh & Anr. v. Must. O Minshi Nath
Prasad & Os., [1956] S.C.R | where the nortgage was in
respect of agricultural lands, this Court held:-

"The law is that a person cannot confer on anot her
any right higher than what he hinsel f possess, and
therefore, a lease created by a wusufructuary
nort gagee woul d normally terninated on t he
redenption of the nortgage. Section 76(a) enacts
an exception to this rule. If the |lease is one
104

whi ch could have been nmade by the owner in-the
course of prudent managenent, it would be binding
on the nortgagors, notw thstanding that the
nortgage has been redeened. Even in such a case,
the operation of the |ease cannot extend beyond
the period for which it was granted. In the
present case, assum ng that the nortgagees had the
power under Section 76(a.) of the Transfer of
Property Act to continue the | essees under Exhibit
2(a) as tenants on the lands after the termi nation
of the period fixed therein, that would confer on
themat best the status of tenants fromyear to
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year and not give themthe right to continue in
possessi on after t he term nation of t he
agricultural year during which the redenption
t akes place.”

This Court while considering the ambit of provisions of
Section 76(a) of the Transfer of Property Act observed in
Asa Ram and Another v. Mst. RamKali and Another, AIl.R
1958 (SC) 183 as foll ows:

"The law undoubtedly is that no person can
transfer property SO0 as to confer on the
transferee a title better than what he possesses.
Therefore, any transfer of the property nortgaged,
by the nortgagee nust cease, when the nortgage is
redeened. Now, ' S. 76(a) provides that a nortgagee
i n possession nust nmanage the property as a person
of ordinary prudence would nmanage it if it were
his own. ~ Though on the |anguage of the statute,
this is an-obligation cast on the nortgagee, the
authorities have held that an agricultural |ease
created by himwould be binding on the nortgagor
even  though the nortgage has been redeened,
provided it is of such a character that a prudent
owner of property would enter into it in the usua
course of ~ managenent. This being in the nature of
an exception, it is for the person who clains the
benefit thereof, to strictly establish it."
It has been further observed that if there is a prohibition
on nortgagee in letting of lands,” the lease wll not be
bi nding on the nortgagors. But - where there is no such
prohi bition the parties will be thrown back on their rights
under the Transfer of Property Act, ~and lessees nust
establish that the |ease is binding onthe nortgagors under
Section 76(a) of that Act.

The act of the nortgagors |easing out the lands to
tenants on the terns set out in'the kabuliat was held to be
neit her prudent nor bona fide and as such the | ease was not
bi ndi ng on the nortgagors.

105

In All  India Film Corp. Ltd. & Os. v. Sri Raja Gyan
Nath & O's., (supra), the owner of the property in dispute
known as Odeon G nema nortgaged the property w th possession
to nortgagees. The nortgagor, however, nigrated to Pakistan
in 1947. The nortgagees | eased out the property to ALl India
FilmCorp. Ltd. with option of yearly renewal for 10 years.
The property being an evacuee property, the Conpetent
officer after determining the nortgage charge sold the
property. The respondent purchased the property but could
not get possession as sub-tenants claimed benefit of East
Punjab Rent Restriction Act (3 of 1949). The purchaser fired
a suit for possession of the property fromthe Head | essee
and sub lessee. It was held by this Court: -

"The termnation of the nort gagee int erest
term nated the relationship of |andlord and tenant
and it could not, in the circunstances, be said to
run with the land. There being no I andlord and no
tenant, the provisions of the Rent Restriction Act
could not apply any further. Nor could it be said
that when the nortgagor cancelled the rent note
and authorised the nortgagee to find any other
tenant, the intention was to allow expressly a
tenancy beyond the term of the nortgage. In this
view of the matter the decision of the H gh Court
and the Court the below cannot be said to be
erroneous. "

Fol I owi ng the above observations, this Court in Ms
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Sachal mal Parasram v. Mst. Ratanoai and Os., (supra) has
observed that tenancy created by the nortgagee i n possession
does not survive the termnation of the nortgagee’s
interest. After termination of nortgagee’s interest the
rel ati onship of l|andlord and tenant does not survive and the
claimof protection of Tenancy Act is not available to the
tenant inducted by the nortgagee. The | ease was also held to
be not an act of prudent managenent.

In the case of OmParkash Garg v. Ganga Sahai & O's.,
JT 1987(1) S.C. 245. In which one of us was a party, this
Court observed that the |ease in question being held to be
not an act of prudent nmanagement on the part of the
nortgagee within the neaning of Section 76(a) of the
transfer of Property Act, 1882, the alleged | ease could not
subsist after termnation of the nortgage by passing of the
final decree of redenption and the appellant could not take
advant age of the act as there was no subsisting lease in his
favour .
106

On a conspectus of all these decisions we hold that the
| ease given by nortgagee during the subsistence of the
nortgage came to and end on the redenption of the nortgage.
It is pertinent to nention that the question whether after
term nation of nortgagee’ s interest on redenmption of
nortgage the |essees can claimthe benefit of Rent Act was
consi dered by the Full Bench of Rajasthan H'gh Court in 1984
(RL R, 709) and the H gh Court follow ng the decisions of
the Supreme Court has answered that "Tenant of the nortgagee
in possession is not entitled tothe protection of Rajasthan
Prem ses (Control of Rent and Eviction) Act, 1950 agai nst
the nortgagor after redenption of the nortgage.™ W fully
agree with this view

There is specific finding by all the courts belowin
the suit for redenption that the letting out of the prem ses
to the tenant appellant by the nortgagees is not a prudent
act done in the ordinary course of the nmanagenent. This
finding being not challenged became final. The nortgagor-
landlord is entitled to get recovery of possession. W,
therefore, affirm the judgnent and order of the H gh Court

and dismss the appeal. In the facts and circunstances of
the case, there will be no order as to costs.
S. L. Appeal dism ssed.
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