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CASE NO. :
Arbitration Petition 8 of 2005

PETI TI ONER
SAN- A TRADUBG CO. LTD.

RESPONDENT:
| . C. TEXTILES LTD.

DATE OF JUDGVENT: 28/ 04/ 2006

BENCH
P. P. Naol ekar

JUDGVENT:
JUDGVENT

ORDER

ARBI TRATI'ON-APPLI-CATI ON NO. 8 OF 2005
AND

ARBI TRATI ON APPLI CATI ON-NO. 9-OF 2005

These applications 'have been filed by the applicant under

Section 11(6)(c) of the Arbitration and Conciliation Act, 1996
(hereinafter referred to as "the Act") to seek appoi ntnent of an
arbitrator in view of the inability expressed by M. Mnabu Nonoguch
to act as an arbitrator. The prayer nade in the applications is to
appoint a suitable person to act as the sole arbitrator in place of the
nom nated arbitrator under C ause 6 of the Deed of Reserve and

Charge of Property dated 22nd February, 2002 (for short "the Deed")
and to refer the disputes between the parties to him The arbitration
applications have been filed in the follow ng facts and circunstances.
As alleged in the applications, on 7th June, 2001, the applicant
entered into a hire purchase agreenent titled "Contract of Sale" No.
QAC-3372(R) for sale/purchase of 5 sets in 2 lots of Mirata No. 7-V
Mach- coner autonatic cone w nder nmagazi ne type 60 druns on

deferred paynent terns. The applicant exported the nmachinery in

two lots. The first shipment (2 sets) was made on 10th July, 2001
under Invoice No. 6321 and the second shipnent (2 sets) was made

on 5th Cctober, 2001 under Invoice No. 6364.  The dispute is in
regard to these shipnents. In pursuance of the agreenent, the

physi cal custody of the machi nes was handed over to the respondent

whi ch was accepted by it. However, the title did not pass, as-it was
due to pass only on paynent of the |last hire purchase instal ment as
envi saged under the agreenent. The agreenent was approved by

the Reserve Bank of India vide approval No. FCB/ CQO 2001/ 747. The
respondent after paying the first two instal nents towards the

shi pnents, did not pay the next two instalnents and, therefore, as
envi saged in the agreenent the respondent becane liable to return

the custody and possession of the nmachinery to the applicant.

Cl ause 6 of the Deed provides as under

"In case of any dispute, difference or issues arising

under or in any manner concerning or in connection with

this Deed, the same shall be resolved by arbitration by

M. Manabu Nonoguchi, Area Manager, Sales

Department, Miurata Machinery Ltd., Textile Mchinery

Department, 3rd Floor, OGsaka Green Building, 2-6-26,

Ki t ahama, Chuo-ku, Osaka 5410041, Japan, on principles

of equity and good conscience (ex equo et bono), whose

award shall be final and binding."

Vide letter dated 19th June, 2003, the nom nated arbitrator M.
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Manabu Nonoguchi has expressed his inability to discharge his role

as arbitrator and left it for the parties to take steps to fill up the
vacancy as and when the need arises. On 20th June, 2003, the
applicant served a notice of demand under Section 434(1)(a) of the
Conpani es Act for winding up on the respondent. 1In reply to the said
noti ce of demand, the respondent informed on 10th July, 2003 that it
had nade a reference to the Board for Industrial and Financia
Reconstruction (BIFR) and had al so taken the stand that the

machi nes were defective. Thereafter, the applicant filed an
application dated 4th August, 2003 before the BIFR for recovery of its
unpai d dues and sought inpleadnment and interimreceivership. The
applicant sent a notice of demand and arbitration dated 10th

Decenber, 2004 to the respondent for return of physical custody and
possessi on of the nachi nes which has not been conplied with. As

per the applicant, the dispute between the parties is arbitrable and
since the title in the hire purchased nmachi nes has al ways been and is
with the applicant the machi nes are not the assets or property of the
conpany so as to be under the purview of the BIFR The applicant
submitted that no other petition under Section 11(6) of the Act in
respect of the arbitration clause has been filed or is pending in any
ot her court and since the present applications relate to an

i nternational comrercial arbitration, the applicant being a body
corporate incorporated outside India, the applicant is noving the
applications under Section 11(6)(c) of the Act. The applicant prayed
for relief as mentioned herei nabove.

The respondent entered appearance and subm tted counter

statenment. Although the sale and export under two shipnents
respectively on 10th July, 2001 and 5th Cctober, 2001 and the C ause
of the Deed are admtted, the exercise of the power of the Court to
appoint an arbitrator is disputed on the grounds that the respondent
conpany is a sick conpany; the respondent conpany has already
approached the Bl FR seeki ng decl arationthat the conpany has

beconme a sick unit; a case has been registered under the Sick

I ndustrial Conpani es (Special Provisions) Act, 1985 (hereinafter
referred to as "SI CA") which is nunbered as Case No.231/2003; and

the BIFR has decl ared the respondent conpany as a sick industria
conpany and Industrial Devel opnent Bank of India (1DBl) has been

appoi nted as the Operating Agency under Section 17(3) of SICA. On
these grounds, it is contended that the present applications for

appoi ntnent of an arbitrator filed under Section 11(6)(c) of 'the
Arbitration and Conciliation Act, 1996 cannot be proceeded wth as

the dispute raised would be the matter for consideration by the BIFR
It is further contended that once the naned arbitrator declined to go
into arbitration, it is not open to the applicant to seek appointnent of
another arbitrator; the terns of the contract entered into between the
parties are very specific and clear; it does not contain any clause
whi ch woul d enable the parties to seek arbitration; and that i's why the
appl i cant conpany did not seek the consent of the respondent

conpany for appointrment of another arbitrator in place of the naned
arbitrator when the said arbitrator resigned. The respondent has
prayed for dismissal of the present applications filed under Section
11(6) (c) of the Act.

It may be mentioned here that 1. A No. 1 has been filed on 2nd
Decenber, 2005 during the pendency of the arbitration applications

by the applicant stating that vide letter dated 21st Novenber, 2005,
the applicant addressed a letter to M. M Nonoguchi, inquiring as to
his availability to act as arbitrator to adjudicate the disputes between
the parties so that this Court could be apprised of the current position
inthis regard and in response thereto vide letter dated 21st

Novermber, 2005 M. M Nonoguchi has informed : "\005 subject to
orders of the Hon' ble Supreme Court of India, | amavail able and
prepared to act as Arbitrator". The contents of the letter are not
deni ed by the respondent. Thus, it is clear that now M. Mnabu
Nonoguchi, the named arbitrator, is ready and willing to act as an
arbitrator to resolve the di sputes between the parties.
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It is urged by the | earned counsel for the respondent that nere
reading of Clause 6 of the Deed nakes it clear that the parties

i ntended that the arbitration was to be conducted only by M. Mnabu
Nonoguchi and, therefore, no other procedure for appointnent of

anot her arbitrator has been provided for under the said clause or
anywhere in the agreement. The intention of the parties is clear that
none other than M. Manabu Nonoguchi ‘shall’ be the arbitrator to

adj udi cate upon the disputes arising between the parties. Wen the
named arbitrator withdrew fromthe office of arbitrator, C ause 6 of the
Deed providing for arbitrati on got exhausted and could not be revived
under Section 11(6)(c) of the Act. It is further contended that the
respondent conpany being declared a sick industrial concern, the

Bl FR bei ng seized of the matter and the di spute between the parties
bei ng covered under the provisions of SICA no arbitrator could be
appointed in view of Section 22(1) of SICA In rejoinder, it is
submitted by the counsel for the applicant that the agreement read as
a whol e does not either expressly or by inplication indicate that the
vacancy shoul d not be supplied in case the naned arbitrator is not
willing to act; when the agreenent is silent as regards supplying the
vacancy, the |aw presunmes that the parties intend to supply the
vacancy and as such the arbitrator can be appointed in exercise of
powers under Section 11(6)(c) of the Act; the arbitration clause does
not stand exhausted and the Court can appoint an arbitrator to

adj udi cat e upon the di sputes between the parties. It is further
urged that there is a distinction between the expressions
‘proceedings’ and ‘suit’ nentioned in Section 22(1) of SICA and the
expression ‘arbitration proceedi ngs’ under the Arbitrati on and
Conciliation Act cannot be ternmed either as a suit or proceeding and,
therefore, pendency of a reference before the BI'FR woul d not debar
the arbitration proceedings under the Arbitrati on.and Conciliation Act,
1996.

In the present case, the nanmed arbitrator under the contract,

viz., M. Manabu Nonoguchi, Area Manager, Sal es Depart nment,

Murat a Machinery Ltd., Textile Mchi nery Departnent, Japan vide his
letter dated 29th June, 2003 expressed his inability to discharge his
role as arbitrator.

Section 15 of the Act providing for term nation of mandate and
substitution of arbitrator, reads as under

"15. Termination of mandate and substitution of

arbitrator.- (1) In addition to the circunstances referred to in
section 13 and section 14, the mandate of an arbitrator shal

term nate -

(a) where he withdraws fromoffice for any reason; or
(b) by or pursuant to agreenent of the parties.

(2) VWere the mandate of an arbitrator term nates, a

substitute arbitrator shall be appointed according to the rules
that were applicable to the appointnment of the arbitrator being
repl aced

(3) Unl ess ot herwi se agreed by the parties, where an
arbitrator is replaced under sub-section (2), any hearings
previously held may be repeated at the discretion of the
arbitral tribunal

(4) Unless otherw se agreed by the parties, an order or ruling

of the arbitral tribunal nmade prior to the replacenent of an
arbitrator under this section shall not be invalid solely because
there has been a change in the conposition of the arbitra
tribunal."

Under cl ause (a) of Section 15(1), when the arbitrator
withdraws fromoffice for any reason, a substitute arbitrator can be
appoi nted according to the rules that were applicable to the
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appoi ntnent of the arbitrator being repl aced.

The procedure for filling the vacancy arising out of the

arbitrator’'s withdrawal fromoffice is provided under Section 15. It
says that in addition to the grounds covered by Sections 13 and 14,

the mandate of an arbitrator shall term nate when he w thdraws from
his office for any reason or under an agreenment of the parties. The
Section provides that the substitute arbitrator is to be appointed
according to the same rules which were applicable to the

appoi ntnent of the arbitrator who is to be replaced. Sub-section (2)
of Section 15 contenpl ates appoi ntment of the substitute arbitrator in
pl ace of the arbitrator who refuses to act as an arbitrator, as per the
rul es applicable to the appointnent of the arbitrator. Sub-section (2)
of Section 11 of the Act provides that in the absence of any agreed
procedure for appointnment of the arbitrator or arbitrators, sub-section
(6) of Section 11 woul d apply whereunder a party nay request the

Chi ef Justice or any person or institution designated by himto take
necessary neasures, unl ess the agreenent on the appointnent

procedure provi des other means for securing the appointment. By
virtue of 'sub-section (12) of Section 11, in international conmercia
arbitrati'on, the reference to Chief Justice in sub-section (6) shall be
construed-as a reference to the Chief Justice of I|ndia.

The submi ssion of the | earned counsel for the respondent that

as the naned arbitrator has refused to act as an arbitrator, the
arbitration agreenent itself conmes to an end, cannot be accepted
because Section 15 provides for a renedy for appointnent of another
arbitrator when the arbitrator appointed by the parties as provided in
the agreenment refuses to act an arbitrator. -Settlenment of dispute

bet ween the parties through nedi umof an i ndependent person in

whom bot h parties repose confidence is the basic foundation on

which the law of arbitration stands and is founded. Wen the

agreenment provides for reference of a dispute to a particular

i ndi vidual and such agreed arbitrator refuses'to act, the next
appoi nt nent coul d be nmade as agreed by the parties, but where no

such procedure is prescribed authorizi ng appoi nt nent of another
arbitrator then the agreenent clause cannot operate. |It, therefore,
follows that in case where the arbitration clause provides for

appoi ntnent of a sole arbitrator and he had refused to act, then the
agreenment cl ause stands exhausted and then the provisions of

Section 15 would be attracted and it would be for the Court under
Section 11(6) to appoint an arbitrator on the procedure |laid down in
Section 11(6) being foll owed unless there is an agreenment in the
contract where the parties specifically debar appoi ntment of any ot her
arbitrator in case the naned arbitrator refuses to act. In'the present
case, | do not find any such stipulation in the contract entered into
bet ween the parties whereunder the parties have specifically

debarred appointnment of a fresh arbitrator if the named arbitrator
refuses to act and performhis function as arbitrator. In the absence
of any specific condition debarring appoi ntnent of a fresh arbitrator, it
cannot be said that the arbitration clause in the contract agreenent
stands obliterated on the naned arbitrator’s refusal to performhis
function.

Under Section 22 of SICA, where in respect of any industrial

conpany an inquiry under Section 16 is pending or any scheme

referred to under Section 17 is under preparation or consideration or

a sanctioned schenme is under inplenentation or where an appea

under Section 25 relating to an industrial company is pending, then

not wi t hst andi ng any other |law or the menorandum and articles of

associ ation of the industrial conmpany or any other instrument having

ef fect under the Conpanies Act or other |law, no proceedings for the

wi ndi ng up of the industrial company or for execution, distress or the
i ke agai nst any of the properties of the industrial conpany, shall lie or
be proceeded with except with the consent of BIFR  The proceedings

in suit for the recovery of noney or for the enforcenent of any
security against the industrial conpany or of any guarantee in
respect of any |oans or advances granted to the industrial conpany is
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prohi bited unl ess consent of BIFR is obtained. Section 22(1) of SICA
has specified certain types of proceedi ngs which would cone within

the purview of the Section, namely, the proceedings for w nding up of
the company or for execution, distress or the |ike against any of the
properties of the industrial conpany or for the appointnment of a

Recei ver in respect of the properties of the industrial conpany. In
Mahar ashtra Tubes Ltd. vs. State Industrial & Investnent Corporation

of Maharashtra Ltd. and Another., (1993) 2 SCC 144 (in para 10), it is
held by this Court that the words ‘or the like' which follow the words
‘execution’ and ‘distress’ are clearly intended to convey that the
properties of the sick industrial conpany shall not be nade the

subj ect matter of coercive action of simlar quality and characteristic
till the BIFR finally di sposes of the reference under Section 15 of the
sai d enactnent. The |egislature has advisedly used an ommi bus
expression ‘the like’ as it could not have conceived of all possible
coercive neasures that may be taken agai nst a sick undertaking.
Simlarly, in Shree Chamundi Mpeds Ltd. vs. Church of South India,

Al R 1992 SC 1439, this Court explained the words ‘or the like as

foll ows :
"The words “or the |ike' have to be construed with reference to
the preceding words, nanely ‘for execution’, ‘distress’ which

nmeans that the proceedi ngs which are contenplated in this
category are proceedi ngs whereby recovery of dues is sought

to be made by way of execution, distress or simlar proceedings
agai nst the property of the Conpany."

It is, thus, apparent fromthe wording of Section 22(1) and the

above deci sions of this Court that the proceedi ngs covered under
Section 22 are the proceedi ngs of coercive nature, be that |egal or
ot herwi se, whi ch woul d cone within the purvi ew of expression
‘proceedi ngs’ as nentioned in the Section but it would not cover al
proceedi ngs. Section 22 (1) incorporated certain types of
proceedi ngs which would fall withinits anmbit and which are the
proceedi ngs for w nding up of the industrial conpany or the
proceedi ngs for execution and distress against any of the properties
of the industrial conpany or the proceedings for the appointnment of a
Receiver in respect of the properties of the industrial conpany.
Fromthe nature of the proceedings referred to in this Section, it is
clear that only the proceedi ngs whi ch have the shape and effect  of
coercive nature would come within the anmbit of Section 22(1) and for
taking up such proceedi ngs the perm ssion of BIFR is required.

By Act 12 of 1994, Section 22(1) was anended by insertion

whereby a suit for the recovery of nmoney or for the enforcenent of
any security against the industrial conpany- or of any guarantee-in
respect of any |oans or advances granted to the industrial conpany
woul d not be maintainable unless consent of BIFRis obtained. In
Kai | ash Nath Agarwal and Qthers vs. Pradeshiya Industrial &

I nvest nent Corporation of U P. Ltd. and Another, (2003) 4 SCC 305,
the question arose as to the scope of the protection afforded to the
guarantors under Section 22(1) of SICA. The conpany was decl ared
sick by BIFR in terms of Section 3(1)(o) of SICA An operating
agency was appoi nted under Section 17(3). While the proceedi ngs

bef ore Bl FR were pending, three separate notices of demand were
served on the appellants as personal guarantors in respect of the

| oans granted to the conpany by the respondent Pradeshiya

Industrial & Investnent Corporation of U P. Ltd. and it was said in the
noti ces that the Corporation would take |egal neasures to recover its
out st andi ng dues from each guarantor. |t was contended by the
guarantors that in view of Section 22(1) of SICA, the Corporation
could not enforce its demand agai nst the appellants under the

perm ssion of BIFR is obtained. This Court has drawn a distinction
bet ween t he proceedi ngs taken up under the U P. Public Mneys
(Recovery of Dues) Act, 1972 and a suit contenpl ated under Section

22 of SICA This Court has held in Kailash Nath Agarwal (supra)
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that having regard to the judicial interpretation of the word ‘suit’, it is
difficult to accede to the subm ssion of the appellants that the word
‘suit’ in Section 22(1) of SICA means anything other than some form

of curial process and the Court found it difficult to widen the scope of
the word ‘suit’ so as to cover proceedi ngs agai nst the guarantor of an

i ndustrial conpany. By virtue of amendnent to Section 22 of SICA

no suit for the recovery of noney or for the enforcenent of any
security against the industrial company or of any guarantee in respect
of any loans or advances granted to the industrial conpany, shall lie
and adjudication is prohibited of the liability of the industrial conpany
or the guarantor. Section 22 further prohibits taking up of the
proceedi ngs of the nature which would be coercive for recovery of

noney agai nst a sick undertaking. Proceeding in arbitration is neither
a suit under sub-section (1) of Section 22 of SICA nor the

proceedi ngs thereunder and, therefore, there is no prohibition under
Section 22 of SICA to take up the arbitration proceedings to

adjudicate the liability of the parties to the arbitration proceedings. In
ny view, Section 22 of Sl CA does not debar the arbitration

proceedi ngs under the Arbitration and Conciliation Act, 1996. The
objections to the arbitration proceedi ngs raised by the respondent fai
for the aforesaid reasons and are rejected.

M. Manabu Nonoguchi was appointed as an arbitrator by the

parties. Normally, the parties are the best judge for deciding as to
who will be the person capable and conpetent to adjudicate the

di sputes rai sed considering his experience, know edge and

conpetence in a particular trade or business to which the disputes
relate and taking these factors into account ‘the parties have

appoi nted M. Manabu Nonoguchi as an Arbitrator, in case a dispute

ari ses between the parties. Unfortunately, for sone reason, the

naned arbitrator refused to act as an arbitrator. However, during the
pendency of these arbitration applications, |I.A supported by affidavit
has been filed stating that the naned arbitrator is ready and willing to
take up the arbitration. Considering this fact, it would be appropriate
if M. Mnabu Nonoguchi, Area Manager, Sal es Departnment, Mirata
Machinery Ltd., Textile Machinery Departnent, Osaka 541-0041,

Japan is appointed as an Arbitrator to adjudicate upon the disputes
arising between the parties. I, faccordingly, appoint himas Arbitrator
He shall take up the steps in accordance with | aw and shall nake al
possi bl e endeavour to decide the disputes expeditiously.

Arbitration Application Nos. 8 and 9 of 2005 stand di sposed of.




