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ACT:

I ncome Tax Act, 1922-Section 34(1)(b)-Scope, extent and
anbit of, with, particular reference to the connotation and
i mport of the word "information" usedin's. 34(1)(b)-Escaped
assessment - Reopeni ng 't he original assessnent on the basis of
subsequent facts as also on the materials of the origina
assessnent reveal ed by nore car ef ul and cl oser
circunspection is "information" within the nmeaning of s.
34(1) (b) of the Act and not a case of nere change of
opi ni on.

HEADNOTE:

The appel l ant conpany, a registered partnership firm
filed its income tax returns for the years 1956-57 and al so
for 1957-58 respectively showing a total income of’ Rs.
7,44,551/-, after <claimng a deduction of a sum of Rs.
43,116/-, being the anpbunt of interest paid by the assessee
on the debts incurred for the partnership business al ong
with the balance sheet in support of the said deductions.
The Income Tax officer accepted the claimon the basis of
the bal ance sheet. When the assessee filed his return for
the year 1958-59, the Incone Tax officer discovered that the
deduction claimed by the appellant was not  correct. and
called upon the assessee to prove its plea. But, the
assessee did not |lead any evidence before him The Incone
Tax officer finding that the deduction of interest clained
was utilised for giving interest free loans to the partners
for clearing their incone-tax dues and, as such, it could
not be said to be a l|oan incurred for the expenses of the
partnership firm not only disallowed the deduction clained
for that assessnent year, but also issued a notice under s.
34 (1) (b) for the re-opening of the original assessnent of
the previous years on the ground that the deduction having
been wongly allowed, taxable incone escaped assessnent.
Accordingly, the Income Tax officer re-assessed him by
including Rs. 43,116 to the total incone. The appeal to the
Appel | ate Assistant Commi ssioner failed. However, on second
appeal, the Income Tax Appellate Tribunal "B" Bench
Calcutta, set aside the order of the reassessnent opining
that the information resulting in the reassessment notice
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under s. 34(1)(b) was not based on any fresh facts, but was
derived from the materials on the record of the origina

assessment anobunting to a change of opinion and, as such

was not sufficient to attract the provisions of s. 34(1)(b).
On the application of the respondent-Revenue, the Tribuna

made a reference under s. 66(1) of the Act framng a
guestion, nanely,

"Whether on the facts and in the circunmstances of the

case the Tribunal was right in holding that the

reassessnent nade by the |Incone Tax officer under s.

34(1)(b) of the Indian Incone Tax Act (1922) was

i nconmpet ent ?"
to the Hi gh Court, which answered it in the negative and
held that the case squarely fell wthin the anbit of s.
34(1)(b) of the Act inasnuch as the information on the basis
of which the Income Tax  officer sought to reopen the
original assessnent, was based on subsequent facts’ as also
on the material s of the original assessnent reveal ed by nore
careful and closer circunspection of these materials.

Negativing the following three contentions of the
assessee appellant, nanely,

(i) The information relied upon by the Income Tax
of ficer not having been derived from external sources, it
amounted to a nere  change of opinion on the very facts and
materials that were present on the record of the origina
assessment not attracting the provisions of s. 34(1)(b) of
the Act.

967

(ii) It was not open to the I'ncone Tax officer to have
reopened the original assessnent nmerely because  he took a
different view of the matter in the assessnment year 1958-59.

(iii) That the High Court has not appreciated the ratio
laid down by the Suprene Court in Comm ssioner of |ncome-
tax, Gujarat v. A Raman and Conpany, 67 |.T.R 11, and
di sm ssing the appeal by special |eave, the Court
N

HELD: (1) S. 34(1) contenplates two categories of cases
for reopening the previous assessnent-(1) where ‘there has
been an om ssion or failure on the part of the assessee to
make a return of his income under s. 22 or to-disclose fully
and truly all materials facts necessary for his assessnent;
and (ii) where there has been no such onission on the part
of the assessee but the Inconme Tax officer, on the basis of
the information in his possession, finds that incone
chargeable to tax has escaped assessnent for any year. The
first category deals with cases where an assessee i s hinself
in default and the second category deals with cases where
there is an default on the part of the assessee but where
the incone chargeable to tax has actually escaped assessnent
for one reason or the other and the Incone Tax of ficer cones
to know about the sane[1971 E-F]

(2) The word "information" which has not been defined
inthe Act is of the wdest amplitude and conprehends a
variety of factors. Nevertheless, the power under s.
34(1)(b), however, wide it nmmy be, is not plenary because
the discretion of the Inconme Tax officer is controlled by
the words "reason to believe". [973 C & E]

Bhi nraj Pannalal v. Conm ssioner of |nconme-tax, Bihar
and Oissa, 41 1. T.R 221 an Bhinraj Panna Lal .
Conmi ssi oner of Income-tax, Bihar & Orissa, 32 1. T.R 289,
fol | owed.

(3) Since the Income Tax officer was to see that the
tax collecting machinery is nmade as perfect and effective as
possible so that the tax-payer is not allowed to get away
with escaped income-tax, in view of the difficulty in laying
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down any rule of universal application, the follow ng tests
and principles would apply to determ ne the applicability of
s. 34(1)(b) to the followi ng categories of cases:

(i) Where the information is as to the true and correct
state of |aw derived fromrel evant judicial decisions;

(ii) Where in the original assessnent the incone |liable
to tax has escaped assessment duel to oversi ght,
i nadvertence or a mistake conmitted by the Incone Tax
officer on the principle that the tax-payer would not be
allowed to take advantage of an oversight or mstake
conmitted by the taxing authority;

(iii) Where the information is derived froman externa
source of any kind. Such external source would include
di scovery of new and inmportant nmatters or know edge of
fresh, facts which were not present at the tinme of the
origi nal assessnent; -and

(iv) Where the information nmay be obtained even from
the record of the original assessnent froman investigation
of the materials on the record or the facts disclosed
thereby or from other enquiry or research into facts of |aw

If these conditions are satisfied, then the Incone Tax
of ficer would have conplete jurisdiction to reopen the
original assessnent. It is obvious that where the I ncone Tax
of ficer gets no subsequent information, but nmerely proceeds
to reopen the original assessnent wi thout any fresh facts or
materials or wthout any enquiry into  the materials which
frompart of the original assessnent, s. 34(1)(b) would have
no application. [973 C, D, 976 A-E]

Maharaj Kumar - Kamal Singh v. The Comnm ssioner of
I ncome-tax, Bihar & orissa [1959] Supp. (1) S.CR 10;
Comm ssioner of Walth-tax, West Bengal v. |nperial Tobacco
Conpany of India Ltd. [1966] Supp. S.C-R 174; Conmi ssioner
of I ncone-tax. Excess Profits Tax. Hyderabad, Andhra Pradesh
v. V. Jagan Mbhan Rao and ors. [1970] 1 SSCR 726 and
Conmi ssi oner of Income tax Qujarat v.” AL Raman and Conpany,
67 1. T.R 11, discussed.

968

(4) In the instant case the subsequent information was
the discovery by the I ncone Tax officer the deduction was
wongly clainmed and the consequent  disallowance ~of that
deduction and the conduct of the assessee itself in not
adduci ng any evidence or materials to prove its stand that
the claim was validly nade which led to the issue of the
notice under s. 34(1)(b) for reopening the assessnment [978

(5) The case really fell wthin the tests and
principles laid down in A Ranman Company’s case and within
the anmbit of s. 34(1)(b) inasmuch as the Income Tax officer
proceeded on the basis of the information which came to him
after the original assessnment, by fresh facts revealed in
the assessnment for the year 1958-59 and consisted of the
conduct of the assessee in not adducing any evidence to
support its plea. It was not a case of a nere change of
opinion by the Incone Tax officer on the materials which
were already on record. [1979 B-(

Conmi ssi oner of Incone-tax, Gujarat v. A Raman and
Conpany, 67 |.T.R 11, applied.

Banki pur Club Ltd. v. Conmissioner of |nconme-tax, Bihar
and Orissa, 82 |I.T.R 831, 834, distinguished.

[Oh the question "Wiether it is opentothe I.T.O to
change his opinion subsequently on the sanme nmaterials and
reopen the original assessnent" which arose in the decision
i n Conmi ssioner of Income Tax, Bonbay City-2 v. H Holck
Larsen, 85 I|.T.R 467, 479, relied on by the appellant
assessee and also on the contention that in fact the anount
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sought to be deducted was paid towards the incone-tax
liabilities of the partners, the Court applied "Non |iquet"]

JUDGMVENT:
ClVIL APPELLATE JURISDICTION. CGvil Appeal No. 522 of
1971. Appeal by special I|eave from the judgnent and order

dated the 26th April, 1968 of the Calcutta H gh Court in I.
T. Reference No. 50 of 1965.

N. N. CGoswamy and Arvind M nocha for the Appellant.

B. B. Ahuja and S. P. Nayar for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special |eave involves the
interpretation of the scope, extent and anbit of s. 34(1)
(b) of the Incone-tax Act, 1922 with particular reference to
the connotation and inport of the word ‘information’” used in
s. 34(1) (b). Al'though the question appears to have been
settled in one form or the other by the decisions of this
Court, the ~changing and diverse 'society such as ours’
dealing in conplex comrercial activities continues to
produce nmultifarious facts of taxable income which has
escaped assessnent cloaked under difficult propositions and
knotty legal problens. It is the onerous task of this Court
to di spel the doubts and resolve and reconcile the differing
views taken by the H gh Courts in various situations which
every time poses a new problem

The points involved in the instant case have baffled
many a legal brain . so much sothat the High Court also
appears to have been in two nminds whether to place the
information in the instant case as based on the materials
already on the record of the original assessment of 1956-57
reveal ed by closer circunmspection or to the information
derived from subsequent or fresh facts. Before, however,
examning the legal incidents of s. 34 of the Incone-tax

Act, 1922, it may be necessary for us to travel into the
domain of the facts of the present case which are short and
si nmpl e.

969

The assessee appellant Ms Kalyanji Muvji & Company is
a registered partnership firmdealing.in various comrercial
activities. The said firm filed its returnfor the -year
1956-57 corresponding to the accounting Gujarati Diwali Year
2001 showing a total incone of Rs. 7,44,551/- after claimng
a deduction of a sumof Rs. 43,116/-being the anpbunt of
interest paid by the assessee on the debts incurred for the
partnershi p business. The Incone-tax officer accepted the
return but on appeal to the Appellate Assistant. Comm ssioner
the assessment was reduced by a sumof Rs. 9,200/- by his
order dated July 3, 1958. For the assessnent year 1957-58
the assessee showed the sane incone and the “deduction
clainmed was allowed. The next year 1958-59, however,
presented quite a different conplexion. Wile the assessee
filed his return in the year 1958-59, the Incone-tax officer
concerned suspected the correctness of the return
particularly the deduction of interest and found that as the
amount of the deduction clained was wutilised for giving
interest-free loans to the partners for clearing up their
i ncome-tax dues it could not be said to be a loan incurred
for the expenses of the partnership business and he
accordingly disallowed the deduction clainmed by t he
appel lant. This discovery led the Incone-tax officer to
issue notice to the appellant under s. 34(1) (b) of the
I ncome-tax Act, 1922-hereinafter referred to as ‘the Act’-
for reopening the assessment of the year 1956-57-hereafter
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to be referred to as ‘the original assessnent’-on the ground
that the deduction having been wongly allowed, taxable
i ncome and escaped assessnent. After hearing the appellant
the I ncone-tax officer conpleted the assessnment and incl uded
the sum of Rs. 43,116/- to the total income shown, by the
assessee. Thereafter the appellant filed an appeal before
the Appellate Assistant Comm ssioner against the order of
the Incone-tax officer but the appeal was dism ssed by the
Appel |l ate authority which confirned the order of the Income-
tax officer. It may be pertinent to note here, that in his
order the Appellate Assistant Conmi ssioner pointed out that
in the assessment years 1958-59 and 1959-60 the | ncone-tax
officer found that the appellant had no evidence with himto
show that the funds borrowed on which the interest was paid
were utilised for the purpose of the business and not
diverted to the partners. Thereafter the appellant filed a
second appeal to the |Incone-tax Appellate Tribunal, "B",
Bench Calcutta. The Tribunal after having accepted the facts
culmnating in the order of ~the Appellate Assistant
Conmi ssioner was -~ of the opinion that the information of the
I nconme-tax officer resulting in the notice wunder s. 34(1)
(b) of the Act to the assessee was not based on any fresh
facts but was derived fromthe materials on the records of
the original assessnment. The Tribunal further found that if
the Incone-tax officer while conpleting the origina

assessment would have been careful enough to scrutinise the
bal ance- sheet he would have at once detected the infirmty
on the basis of which the subsequent |Incone-tax officer
issued the notice under s. 34(1) (b)" of the' Act to the
appel l ant. The Tribunal further was of the opinion that the
subsequent Inconme-tax officer nerely changed hi's opinion on
the basis of the very naterials that were before himwhen
the original assessnment was nade and that was not sufficient
to attract the provisions of s. 34(1) (b) of the Act. The
Tribunal accordingly allowed the appeal and set aside the
order of the Incone-tax officer “issuing notice to the
assessee under s. 34(1) (b)

970
for reopening the original assessment. Thereafter the
respondent, nanel vy, t he Conmi ssi oner of I ncome-t ax

approached the Tribunal for naking a reference to the Hi gh
Court under s. 66(1) of the Act as a result of which the
Tribunal referred the case to the H gh Court at Calcutta
after framing the foll owi ng question
"Whether on the facts and in the circunstances of

the case, the Tribunal, was right in holdingthat the

re-assessnment made by the Income-tax officer under s.

34(1) (b) of the Indian Income-tax Act, 1922 was

i nconpet ent ?"
The High Court, after hearing the parties, differed fromthe
view taken by the Tribunal and held that the present case
squarely fell wthin the anbit of s. 34(1) (b) of the Act
i nasmuch as the information on the basis of which the
I ncome-tax officer sought to re-open the original assessnent
was based on subsequent facts as also on the materials of
the original assessnment reveal ed by nore careful and cl oser
circunspection of those materials. The Hi gh Court referred
to a nunber of decisions of this Court as also to the
decisions of the Calcutta High Court. The appellant sought
| eave to appeal to this Court against the order of the High
Court, which having been refused, the appellant obtained
special leave fromthis Court, and hence this appeal

In support of the appeal it was contended by M.
Banerjee that the view taken by the High Court is legally
erroneous inasmuch as the admtted facts of this case would
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di sclose that the information relied upon by the |Incone-tax
officer in order to re-open the original assessnent was not
derive from external sources but anpbunted to a nere change
of opinion on the very facts and naterials that were present
on the record of the original assessment. It was also
submitted that it was not open to the Incone-tax officer to
have re-opened the original assessnent nerely because he
took a different view of the matter in the assessnent year
1958-59. Lastly it was argued that the Hi gh Court had not
correctly applied the ratio laid dowmm by this Court in
Conmi ssi oner  of I ncome-tax, Qujarat v. A Raman and
Conpany(1).

M. Ahuja appearing for the Revenue subnmitted that the
order of the Income-tax officer was fully justified and the
H gh Court had taken the correct view of the |aw

In order to appreciate the contentions advanced by
counsel for the parties, it is necessary to mmke a brief
survey of . the provisions of s. 34(1) of the Income-tax Act,
1922. The section runs thus:

"34. (1) If-

(a) ~the Inconme-tax officer has reason to believe
that by reason of the onission or failure on
the part of an assessee to nake a return of
his i'ncome’ under section 22 for any year or
to disclose fully and truly all nateria
facts necessary for his  assessnent for that
year, inconme, profits-or gains chargeable to
i ncome-tax have escaped assessnent for that
year, or have been under-assessed or assessed
at too low a rate, or

971
have been made the subject of excessive
relief under the Act,  or excessive |oss or
depreci ati on all owance has been conputed, or

(b) notw thstanding that there has been no
om ssion or failureas nentioned in clause
(a) on the part of the assessee, the Incomne-
tax officer has in consequence of information
in his possession reason to believe that
i ncome, profits or gains chargeable to
i ncone-tax have escaped assessnent” for any
year, or have been under-assessed, or
assessed at too low a rate, or have been nmde
the subject of excessive relief under this
Act, or that excessive |0ss or depreciation
al | owance has been conputed

he may in cases falling under <clause (a) at any tinme
and in cases falling wunder clause (b) "at any tine
within four years of the end of that year, serve on the
assessee, or, if the assessee is a conpany, ~on the
principal officer thereof, a notice containing all or
any of the requirenents which may be included in a
noti ce under sub-section (2) of section 22 and nay
proceed to assess or reassess such income profits or
gains or reconpute the |loss or depreciation allowance;
and the provisions of this Act shall, so far as may be,
apply accordingly as if the notice were a notice issued
under that sub-section

Provi ded * * * *

It would be seen that s. 34(1) contenplates two categories
of cases for re-opening the previous assessnent-(1l) where
there has been an omssion or failure on the part of the
assessee to make a return of his income under s. 22 or to
disclose fully and truly all material facts necessary for
his assessnent; and (2) where there has been no such
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om ssion on the part of the assessee but the I|ncone-tax
officer on the basis of information in his possession finds
that income chargeable to tax has escaped assessnent for any
year. It is, therefore, manifest that the first category
deals with cases where an assessee is hinself in default and
the second category deals with cases where there is no fault
on the part of an assessee but where the income chargeabl e
to tax has actually escaped assessnent for one reason or the
other and the Incone-tax officer comes to know about the
sane. In the instant case, however, we are concerned with
clause (b) of s. 34(1) extracted supra. Before however
proceeding to interpret the anmbit and inport of s. 34(1) (b)
it may be necessary to consider the history of s. 34 of the
Act which appears to have passed through different phases
with amendments and additions nmade to the section fromtime
to tine.
Section 34 as-it stood in 1922 was as foll ows:

"34. If for any reason income profits or gains
chargeable to i ncome-tax has escaped assessnent in any
year, or has been assessed at too low a rate, the
I ncone-tax officer nmay, at any tine within one year of
the end of that year, serve on

972

the person liable to pay tax on such incone, profits or
gains, or in/the case of a company on the principa
of ficer thereof, a notice containing all or any of the
requi renents which my be included in- a notice under
sub-section (2) of section 22 and may proceed to assess
or reassess such incone, profits or gains, and the
provisions of this Act shall, so far-as may be apply
accordingly as if the notice were a notice issued under
that sub-section:

Provided that the tax shall be charged at the
rates at which it would have been charged had the
i ncome, profits or gains not escaped assessnent or ful
assessnment, as the case may be.™

It woul d be seen that in the section as it stood in 1922 the
word ‘information’ was not there at all and the section
nerely enpowered the Incone-tax officer to reopen the
assessment of any year where incone chargeable to tax had

escaped assessment. No conditions or- limtations on the
power of the Inconme-tax officer were at all laid down under
the section. It appears that the appropriate Legislature in

its wisdomthought that this would be too wide a power to be

given to the Income-tax officer and may not be workable. In

these circunstances, by the Indian Incone-tax (Amrendrent)
Act, 1939, this section was recast as under

"34 (1) |If in consequence of definite information

which has cone into his possession the  Incone-tax

Oficer, discovers that income, profits and /gains

chargeable, to incone tax have escaped assessnent in

any year, or have been under-assessed, or have been

assessed at too low, a rate, or have been the subject

of excessive relief under this Act the Incone-tax

officer my, in any case in which he has reason to

bel i eve that the assessee has conceal ed the particulars

of his incone or deliberately furnished inaccurate

particulars 1, thereof, at any tinme within eight years,

and in any other case at any time within four years of

the end of that year, serve on the person liable to pay

tax on such inconme, profits or gains, or, in the case

of a conpany, on the principle officer thereof, a

notice containing all or any of the requirenents which

may be included in a notice wunder sub-section (2) of

section 22, and may proceed to assess or re-assess such
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i ncome, profits or gains, and the provisions of this

Act shall, so far as may be, apply accordingly as if
the notice were a notice issued under that sub-section
Provided * * * "

It may be pertinent to note that by virtue of this
amendment the concept of the Incone-tax officer deriving
definite information was introduced for the first time. The
word ’'information’ was qualified by ‘definite’ and an
additional condition was incorporated nanmely that the
I ncome-tax officer discovers that incone chargeable to tax
had
973
escaped assessnent. Thi's provision led the Courts to
approach the provi si ons - of the section with greater
circunmspection and stricter scrutiny as a result of which
many cases of escaped assessnents had to be set at naught by
some decisions of the Courts..This Iled the Parlianent to
take a fresh view of the situation. Accordingly by the
I nconme-tax and Business Profits Tax (Amendrment) Act, 1948,
the section was re-cast in the present formas quoted above.
There were further amendnents in 1954 and 1956 with which we
are not concerned. Utimately by the Incone-tax Act, 1961
the section underwent a conplete transformati on and even the
setting of the section was changed which now forns s. 147(a)
& (b) of the Inconme-tax, 1961. W are now.concerned in this
case only with s. 34(1) (b) as it stood after the amendnent
of 1948.

Anot her pertinent fact which nmay be mentioned here is
that although s. 34 was the subject of several anendnents,
yet the word ‘information’ which was introduced in 1939 has
not been defined at all. Since the word ‘information’ has
not been defined, it is difficult tolay down any rule of
uni versal application. At the sane time it cannot be
di sputed that the object of the Act was to see that the tax
collecting machinery is nade as perfect and effective as
possible so that the tax-payer is not allowed to get away

with escaped I ncone-tax. The (fact that the adjective
‘definite’ qualified the word “information’ and ‘the word
‘di scovers’ which were introduced in the | ncome-t ax

(Amendrent) Act, 1939 were del eted by the Amendnment Act of
1948 would lead to the irresistible inference that the word
‘“information’ is of the wdest anplitude and conprehends a
variety of factors. Nevertheless the power under s. 34(1)

(b), however wide it nay be, is not plenary because the
di scretion of the Incone-tax officer is controlled by the
word "reason to believe". It was so held by this Court in

Bhi nraj Pannalal v. Conmi ssioner of Inconme-tax ~Bihar and
Oissa(l), while affirmng the decision of the Patna Hi gh
Court in Bhinraj Panna Lal v. Conm ssioner of Incone-tax,
Bi har and Orissa(l). This legal proposition, however, is not
disputed. It, therefore, follows that information -may cone
fromexternal sources or even frommaterials already on the
record or may be derived from the discovery of new and
i mportant matter or fresh facts. The word ‘information" wll
also include true and correct state of the |aw derived from
rel evant judicial deci sions either of the Incone-tax
authorities or other courts of |aw which decide incone-tax
matters. Where the ground on which the original assessnent
is based is held to be erroneous by a superior court in some

other case, that will also anbunt to a fresh information
which comes into existence subsequent to the origina
assessment. A subsequent Privy Council decision is also
included in the word ‘information’. Thus it is very

difficult to lay down any hard and fast rule. But this Court
has in two | eading cases |aid down some objective tests and
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principles to deternmine the applicability of s. 34(1) (b) of
the Act which we shall now discuss.
974
In Maharaj Kumar Kanmal Singh v. The Conmi ssioner of
I ncome-tax, Bihar & Orissa(l) the word "information" fel
for interpretation by this Court, where it was observed
t hus:
"W woul d accordingly hold t hat t he wor d
"information" in s. 34(1) (b) includes information as
to the true and correct state of the law and so woul d
cover information as to rel evant judicial decisions. If
that be the true position, the argunent that the
I ncome-tax officer was not justified in treating the
Privy Council decision in question as information
withins. 34 (1) (b) cannot be accepted.
* * * * *

In our _opinion, even.in a case where a return has
been submtted, if the Incone-tax officer erroneously
fails to tax a part of assessable incone, it is a case
wher'e 't he said part of the income has escaped
assessnment. The appellant’s attenpt to put a very

narrow and artificial limtation on the meaning of the
word "escape" in-s. 34(1)(b) cannot therefore succeed."
It will be seen that this Court was in favour of placing not
a narrow but a Iliberal interpretation on the provisions of

s. 34(1) (b) of the Act. This decision was considered by
this Court in Conmissioner of Walth Tax, Wst Bengal v.
| mperial Tobacco Conpany of India Ltd.(2) where Wanchoo, J.,
speaking for this Court observed-as follows:
"It may be added that after the decision of this
Court in Maharaj Kumar ~Kamal Singh's case it is now
settled that "information in s. 34(1) (b)  included
information as to the true and correct state of |aw,
and so would cover information as to relevant judicia
deci sions" and that such information for the purpose of
s. 34(1) (b) of the Incone-tax Act need not be confined
only to cases where the I ncone-tax officer discovers as
a fact that incone has escaped assessment."
Similarly in Conm ssioner of lncome-tax, Excess Profits
Tax, Hyderabad, Andhra Pradesh v. V. - Jagan Mhan Rao and
ors.(3), while following the decision of this Court .in
Maharaj Kumar Kamal Singh's case (supra) it was observed as
fol |l ows:
"In these circunstances it was held by this Court
firstly that the word information in s.  34(1) (b)
included information as to the true and correct state
of the law, and so would cover information as to
rel evant judicial decisions, secondly that ‘escape’ in
s. 34(1) was not confined to cases where no return had
been subnmitted by the assessee or where inconme had not
been assessed owing to inadvertence or oversight or
other lacuna attributable to the assessing authorities.
But even in a case where a return had been submtted,
if the Income-tax officer had erroneously failed to tax
a part of the assessa-
975
ble incone, it was a case where that part of the incone
had escaped assessment. The decision of the Privy
Council, therefore, was held to be information within
the meaning of s. 34(1)(b) and the proceedings for re-
assessment were validly initiated."
The matter was again fully considered by this Court in
A. Raman and Conpany’'s case (supra), where Shah, J.,
speaking for the Court extended the connotation of the word
‘“information’ to two different categories of cases and
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observed as foll ows:

"The expression "information" in the context in
which it occurs nust, in our judgnment, mean instruction
or know edge derived froman external source concerning
facts or particulars, as to law relating to a matter
bearing on the assessnent.

* *

* * *

Jurisdiction of the Income-tax officer to reassess
income arises if he has in consequence of information
in his possession reason to believe that incone
chargeable to tax has escaped assessnent. That
information, nust, it is true, have come into the
possessi on of the Incone-tax officer after the previous
assessnent, ‘but even if the information be such that it
coul d have been obtained during the previous assessnent
froman investigation of. the materials on the record,
or the facts disclosed thereby or fromother enquiry or
research into facts or Jlaw, but was not in fact
obt ained, the jurisdiction of the Incone-tax officer is
not ‘affected."

An analysis of this case wuld <clearly show that the
information as contained in s. 34(1) (b) nust fulfil the
foll owi ng conditions:

(1) The information may be derived from an
ext er nal source concer ni ng facts or
particulars as to law relating to natter
bearing on the assessnent;

(2) That the information must conme after the
previoous or the original assessnent was made.
In fact the ~words "in _conseguence of
information" as used in s. 34(1) (b) clearly
postul ate that the information nmust  be
subsequent to the original assessnent  sought
to be reopened; and

(3) That the information may be obtained even on
the basis of the record of the previous
assessment from_ (an investigation ' of the
materials on the record, or the facts-
di scl osed thereby or from other enquiry or
research into facts or law

These categories are in addition to the categories |aid down
by this Court in Mharaj Kumar Kamal Singh’s case which has
been consistently followed in several decisions of this
Court as shown above
976

On a conbined review of the decisions of this Court the
following tests and principles would apply to determ ne the
applicability of s. 34(1) (b) to the foll ow ng categories of
cases:

(1) Were the information is as to the true and
correct state of the l aw derived from
rel evant judicial decisions;

(2) Wwere in the original assessnent the incone
liable to tax has escaped assessnent due to
oversight, in advertence or a m stake
conmitted by the Incone-tax officer. This is
obviously based on the principle that the
t ax- payer woul d not be allowed to take
advant age of an over si ght or m st ake
committed by the Taxing Authority;

(3) Were the information is derived from an
external source of any kind. Such externa
source would include discovery of new and
i mportant matters or know edge of fresh facts
which were not present at the time of the
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original assessnent;

(4) Were the information nay be obtained even
fromthe record of the original assessnent
froman investigation of the materials on the
record, or the facts disclosed thereby or
fromother enquiry or research into facts or
I aw.

If these conditions are satisfied then the Incone-tax
of ficer would have conplete jurisdiction to re-open the
original assessnent. It is obvious that where the Incone-tax
of ficer gets no subsequent information, but merely proceeds
to re-open the original assessnent wi thout any fresh facts
or materials or without any enquiry into the materials which
formpart of the original assessnent, s. 34(1) (b) would
have no application.

Learned counsel for the appellant heavily relied on the
decision of this Court in Bankipur Cub Ltd. v. Conmi ssioner
of Income-tax, ~Bihar and Oissa(l) in support of the
proposition that in the instant case the Incone-tax officer
has proceeded to re-open the assessnent on the basis of the
very materials which formed the subject of the origina
assessment. It was submitted that in the original assessnent
the assessee had clainmed a deduction and had produced the
bal ance- sheet and these very factors were al so present when
the I ncone-tax officer sought to nmake the assessnment for the
year 1958-59 and 1959-60, and since no fresh facts were
brought to his notice it was not open to himto re-open the
original assessnent.  The facts of the case relied upon by
the appellant are clearly distinguishable fromthe facts of
the present case. |In Bankipur Club Ltd.’s(1) case it appears
that the Cub had inits return placed all the materials
with full details. The facts placed before the lncone-tax
of ficer were self-evident and no cal cul ati on or scrutiny was
necessary to find out the effect of the materials
977
pl aced before the Income-tax officer. 1In view of this
peculiar situation, Hegde, J.,  speaking for the Court
observed

"The fact that the <club had received certain

amounts as guests charges fromits nenbers had been

pl aced before the Incone-tax officer. It is not the
case of the Incone-tax officer that he did not cone to
know all the relevant facts when he nmade the origi nal
orders of assessnment. It is also not his case that at
the time he nade those orders he was not aware of the
true legal position. It was for the Income-tax officer
to show that he had received some _informtion
subsequent to his passing the original orders of
assessment. No such material was placed before the

Tri bunal. That being so, the Tribunal, in our opinion

was right in holding that the Incone-tax officer was

i nconmpetent to initiate proceedi ngs under section 34(1)

(b)."

In the instant case it would appear that three additiona

facts had cone into existence after the original assessnent
for the year 1956-57 was nmade by the Incone-tax officer

These were-(i) that for the assessnment year 1958-59 the
Income-tax officer did not accept the assessee’s plea that
he should be allowed deduction for a sumof Rs. 43,116/-;
(2) that the Income-tax officer cane to a finding that the
assessee had not proved that the anount of deduction clainmed
was really in connection wth the partnership business but
held that this was on account of interest-free advance to
the partners to pay their incone-tax dues; and (3) the
conduct of the appellant in not clearing the doubts of the
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I nconme-tax officer when the appellant was given the notice
to contest the assessnent nerely on the question of |aw al so
spoke vol unes agai nst the assessee and was also an
addi ti onal factor which weighed with the Income-tax officer
It would be seen that the Incone-tax officer in his order
which is Annexure-Ato the statenent of case filed by the
Tri bunal, observed as follows:

“I'n the course of the assessnent proceedi ngs for
1958-59 however it was discovered that the assessee’s
claimof paynent of interest on npney borrowed was not
proper. Inasmuch as the entire nmoney borrowed had been
utilised not for the purpose of business but in giving
interest free advance to the partners of the
firm... .. In fact no argunment as
regards the allowance or disallowance of the interest
amount in question was placed but the entire argunent
of the representative proceeded on the basis that the
action u/ s 34 itself was
illegal .. ... .

There i's no doubt” that there has been under
assessnment in this case and there is also no doubt that
the fact of under ~assessnent has been brought to the
notice of the Income-tax officer only in the course of
the i ncone-tax proceedi ngs for 1958-59."

Simlarly the appell ate Assistant Conmi ssioner in his order
which is Annexure-Bto the statement of the case, observed
as follows:

"At the tinme of the ~original assessnent the
appel l ant claimed an interest of Rs. 43,116/- which was
al | owed by

978
the 1. T.O in full. However, |ater on, while naking the
assessment for the assessnment years 1958-59 and 1959-
60, the I. T.O found that the appellant had no evidence
with him to show that the funds borrowed on which the
interest was paid, in fact, were utilised for the
purpose of the business and not diverted to the
partners."

These findings by the two authorities have been clearly

nmentioned in the order of the Tribunal, —which, while

narrating the facts, observed as foll ows:

"Subsequently, however, when the I ncome-t ax
officer was nmmking the assessnment for the assessnent
year 1958-59, he discovered that the assessee di d not
utilise the borrowed noney for the ~purpose of the
busi ness but for giving interest free advances to its
partners. The I ncome-tax officer, therefore, had
reasons to believe that income to the extent of Rs.
43,116/ - had been under-assessed and he issued notice
under section, 34."

Thus in view of the findings given by the Incone-tax
authorities the follow ng facts energe: -

(1) that at the tine of the original assessnent
the appellant had filed his return claimng a
deduction of Rs. 43,116/- and filed the
bal ance sheet in support of his plea;

(2) that the bal ance-sheet showed that the
capital of the firmwas Rs. 8,70,000/-, tota
drawi ngs by the partners stood at Rs.
29,31,998/- and the | oans were Rs. 6,63, 292/-
The Incone-tax officer who conpleted the
original assessnent appears to have accepted
the claim of the appellant because the
bal ance-sheet without any further scrutiny
and a close calculation would not have
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reveal ed that the anpunt of deduction clainmed
was really in the nature of interest free
loans given to the partners to neet their
incone-tax liabilities:
(3) that in 1958-59 the I ncome-tax officer
di scovered that the deduction clainmed by the
appel l ant was not correct and he accordingly
called upon it to prove its plea but the
appel lant led no evidence before the Incone
tax officer. Fromthis the Inconme-tax officer
concl uded that the ampunt sought to be
cl ai med as deduction was not incurred for the
pur pose of ‘the partnership business.
Thus, therefore, the subsequent information was-(1) the
di scovery by the Inconme-tax officer that the deduction was
wongly claimed and his disallowance of that deduction; and
(ii) the conduct of the appellant itself in not adduci ng any
evidence or mmterials to prove its stand that the deduction
was validly clained.
979
We might —nmention that it was submitted by M. Banerjee
that in fact the anount sought to be deducted was paid
towards the incone-tax liability of the partners and this
was done to protect the business itself and to inprove the
credit of the partners. Even this specific plea does not
appear to have been taken before the Inconme-tax officer. W
are, however, not concerned with this particular plea
because we are given to understand by the counsel for the
appel  ant that the appeal s agai nst the assessnent orders for
the years 1958-59 and 1959-60 are pendi ng before the |Incone-
tax authorities. In these circunstances we are clearly of
the opinion that the facts of the present case clearly fal
within the tests and principles laid down by this Court in
A. Raman and Conpany’s case (supra) inasmuch as the Income-
tax officer proceeded on the basis of the information which
cane to himafter the original assessment by fresh facts
revealed in the assessnent for the year 1958-59 and
consi sted of the conduct of the appellant itself in not
adduci ng any evidence to support its plea. W are,
therefore, unable to agree with the view of the Tribuna
that this was a case of a nere change of opinion by the
Income-tax officer on the materials which were already on
the record.
our attention was al so drawn by the | earned counsel for
the appellant to the decision of the Bonbay Hgh Court in
Comm ssioner of Inconme-tax, Bonbay City Il v. H Holck
Larsen(1l). In this case, Chandrachud, J., as he then was,
speaking for the Court after review of the authorities of
this Court and other Hi gh Courts, observed as follows:
"What is obligatory in order to apply section
34(1)(b) is that he nust have "information"  in his
possession in consequence of which he has reason to
believe that the income has escaped assessnent or is
under - assessed, etc. The distinction really consists in
a change of opinion unsupported by subsequent
information on the one hand and a change of opinion
based on information subsequently obtained, on the
other. In the former «class of cases, the assessnent
proceedings are attenpted to be re-opened w thout the
di scovery of an error and wthout receiving any

i nformation as to fact or
law. . ... Such a reopening is
based on a "nere" change of opinion and is wthout
jurisdiction..... ........ In the latter «class of

cases, the reopening is based on information leading to
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the requisite belief and is therefore wthin the

jurisdiction of the officer."

This decision is really based on the question whether it is
open to the Incone-tax officer to change his opinion
subsequently on the same nmaterials and reopen the origina

assessment. W are no doubt inclined to agree with the view
expressed by Chandrachud, J., in the aforesaid case, but as
this question is not free fromdifficulty as there is sone
di vergence of judicial opinion on the subject, we would
refrain from giving any definite decision on this point,
particul arly when in

980

the view we take in the instant case, this point does not
really arise for determination in this case, which is really
based on another principle, nanely, that the informati on was
derived by the Incone-tax officer from fresh facts and is
clearly covered by the principles laid dowmn in A raman and
Conpany’ s case (supra).

For the reasons given above, we find ourselves in
conpl ete ‘agreenent with the view taken by the H gh Court.
Accordi ngly the appeal fails and is dismssed but w thout
any order as to costs.

S R Appeal dism ssed.
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