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Leave granted.

Al these petitions involve commpon question of |law, therefore, these
are taken up together for disposal by the conmon judgnent.

In all these petitions, there are two class of petitions, one filed by the
private parties/individuals against the Division Bench judgment of the
Punj ab & Haryana Hi gh Court whereby the Division Bench has not given
any relief following its judgnent passed in CAP No.13695 of 2001 dated
18.2,2002 [Ms. D.L.GBuilders Private Limted vs. The Advisor to the
Admi ni strator, Chandigarh Administration & Os.]. The rel evant portion of
that judgnment reads as under

" In our considered view, the allottee is bound to pay
the premium and other charges in accordance with the
conditions of allotrment. If the judgnment of M s. Shant
Kunj Investnments Pvt. Ltd.(supra) is read as |ayi ng down
a proposition that the allottee is not obliged to pay the
bal ance of premnium even after raising construction of the
bui | di ng and occupying it on the pretext that
beautification of the site has not been done or |and-scaping
has not been provided or paynent of the tiles has not been
done, extrenely anomal ous consequences woul d fol | ow
i nasmuch as, the allottee would construct buil ding and
utilize the same by renting out or otherw se and hereby
reap huge benefits, but would not pay a single penny
towar ds bal ance of prem um and ground rent etc.

Therefore, while exam ning the conplaint of the allottee
about the lack of amenities, what the Court is required to
consider is whether the basic anenities, electricity,
approach road, sewerage and drai nage have been provided
inthe area so as to facilitate construction of the building
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within the specified time. If such anmenities have been
provided, the Court will not interdict in the matter and
facilitate w thhol ding of the balance of prenm um ground
rent etc. Rather, it would insist that all the dues of public
noney are paid by the allottee in accordance with the

rel evant rul es/ regulations and conditions of allotnent."”

Anot her cl ass of cases in which the Minicipal Corporation of Chandigarh
and the Chandi garh Administration have filed the special |eave petitions
agai nst the order passed by the Division Bench of the Punjab & Haryana
H gh Court against the judgment dated 2.2.2002 passed in Ms. Shantikunj
I nvestment Pvt. Ltd. and batch. Relevant portion of the judgnent reads as
under
" They having failed to provide the basic anenities, the
order of resunption and forfeiture cannot be sustained.

The inmpugned orders are, consequently set aside. The
respondents are directed to provide the amenities in
accordance with I'aw. The needful ‘shall be done w thin
three nonths. ‘No i nterest shall be chargeable fromthe
petitioners if they make the entire outstanding anount
within three nonths fromthe date of ‘the provision of the
amenities."

It would not be proper to refer to all individual cases because
various orders have been passed by the High Court fromtinme to tine but
| argely, the cases have been divided into two class of cases i.e. one governed
by Ms. Shantikunj' Investment Pvt. Ltd. and the other governed by Ms.
D.L.G Builders Private Linmted. W are only deciding the question in
principle and | eaving the rest to be decided by the H gh Court.
In all these petitions, the common question is whether grant of the
anenities is a condition precedent or not.” Al the plots in question were
allotted by the Chandigarh Admi nistration as well as the Minicipa
Cor porati on of Chandigarh on certain ternms and conditions of the sale of
residential and conmercial sites & buildings by auction on | ease for 99 years
and certain terns and conditions were laid down therein. But the chall enge
in these various petitions filed before the Punjab & Haryana H gh Court was
that the basic anenities were not (provided and, therefore, the Chandi garh
Admi ni stration and the Minicipal Corporation of Chandi garh were not
entitled to charge interest @18% or 10% as the case nmay be, on the
install ment as well as non-paynent of installment and non-payment of the
ground rents. Likew se, they cannot charge the penalty for del ayed paynent
at the rate of 10% and at the rate of 24% interest on-the amount falling
short of equated instalnment or part thereof and |ikewi'se on'the ground rents.

So far as the Division Bench of Punjab & Haryana H gh Court in the

case of Shanti Kunj Investment (supra) held that providing of ‘anenities is a
condi tion precedent to the paynment of the interest and penalty. As against
this, two Division Bench in the case of G S. Khurana vs. Chandigarh

Admi ni stration by order dated 18.2.2002 and in the case of DLG Builders

Pvt. Ltd. vs. The Advisor to the Chandi garh Adm nistration have taken a
different viewin the matter. In Shanti Kunj, the Division Bench held that
grant of anmenities is a condition precedent whereas, in the case of DLG

Buil ders and G S. Khurana, it took a contrary view to the effect that it is not
a condition precedent. This apparent contrary view has given rise to all the
litigation before this Court. 1In order to resolve the inconsistent view of the
two Division Bench, we shall deal with the issue involved in the matter in a
great detail hereinafter.

In order to appreciate the controversy involved in the matter, we may

refer to few bare facts in the case of Minicipal Corporation, Chandigarh &

Os. vs. Ms. Shanti Kunj Investnment Pvt. Ltd. in SLP(Cvil) No.

12794/ 2001. Seven petitioners in the aforesaid petition were the allottees of

di fferent comrercial sites. The grievance was that the Chandi garh

Admi ni stration has failed to provide basic anenities/facilities for use and
occupation of the sites sold to them It is alleged that they are guilty of mal-
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adm nistration. They have arbitrarily charged the ground rent, interest and
penal interest and they are resorting to the resunption of the sites for non-
paynment thereof. Therefore, all these petitioners filed joint petitions in the
Hi gh Court for redressal of their grievances.

On February 12, 1989 the Chandi garh Adm nistrati on auctioned a

godown site No. 290, Sector 26, Chandigarh. The petitioner, along with two
brothers gave a bid for a prem umof Rs. 22,10,000/-. 1t was accepted and
they deposited 25% of the bid nmoney, viz. Rs. 5,52,500/-. The letter of

al l ot ment was issued on March 16, 1989. The site was given for 99 years on

| ease-hol d basis. As per the terms of allotnment, the petitioner had to pay
the ambunt along with interest @7%in three equal yearly installnments of

Rs. 6,31,590/-. This paynent had to comence fromthe date of auction
Besides that, the allottee had al so to pay an annual ground rent @55, 250/ -
for the first 33 years. The petitioner comenced the construction, but he
found that there were high voltage electric wires passing over the site. The
sewer age system had not been laid on the site. There were a |arge nunber of
Jhuggi es adj acent to the place.  The petitioner submtted representation to
the Estate O ficer with a request to renove the unauthorized Jhuggies and to
take necessary steps for providing the anenities. But no anenities such as

roads, water supply, |andscaping etc. were provided. It was alleged that
since the petitioner had paidthe entire prem um as provi ded under the Act
and Rules, therefore, no interest or ground rent can be charged till all the

amenities, as required under the Act and Rules, are provided. Hence, wth
this grievance, the petitioner approached the H gh Court. The H gh Court
exam ned all the provisions and canme to the conclusion that Chandigarh

Admi ni stration cannot charge interest @18% - Though, initially the interest
was charged as 7% but ultimately by notification it was increased to 10%

It was held by the Division Bench that there was no notification for charging
the interest @18% and it was conceded before us that so far as this part of
the order is concerned, the Adm nistration does not challenge and the
petitioner will be charged @10%

The ot her aspect was al so exam ned by the Division Bench and they

gave an extended neaning to the definition as provided under Section 2(b)
"anenities’ of the Capital of Punjab (Devel opment and Regul ati on) Act,

1952 (hereinafter referred to as the "Act’). As against this, another D vision
Bench in the case of DLG Buil ders (supra) took a contrary view and held

that no extended neaning of 'amenities’ as defined in Section 2(b) of the

Act can be given that providing of facilities is a condition precedent for
charging of the interest.

In order to appreciate the whol e controversy involvedin these cases, it

will be useful to refer to the necessary provisions of the Act and Rul es
bearing on the subject. The allotnent of the site in question was given under
the Act and the Rules framed thereunder known as ’'Chandi garh Lease-Hol d

of Sites and Buildings Rules, 1973. These provisions are applicable to both
sets of cases i.e. allotnent of comercial sites as well as residential, made
by the Chandi garh Admi ni stration and Chandi garh Mini cipal Corporation

Section 2 of the Act deals with definition. Section 2(b) defines 'anenity’ as
under :

"2(b). amenity’ includes roads, water-supply,
street lighting, drainage, sewerage, public building,
horticulture, |andscaping and any other public
utility service provided at Chandi garh."

Section 2(f) defines 'erect a building which reads as under
"2(f). ‘'erect a building’ has the sane neani ng as

"erect or re-erect any building’ in the Punjab
Muni ci pal Act, 1911 (Punjab Act 11l of 1911)."
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Section 2(i) defines 'prescribed which nmeans prescribed by rules
made under this Act.

Section 2(j) defines 'site’ which means any | and which is transferred
by the Central Governnent under Section 3.

Section 2(k) defines '"transferee’, which reads as under

"2(k). "transferee’ neans a person (including a
firmor other body of individuals, whether

i ncorporated or not) to whoma site or building is
transferred in any manner what soever, under this
Act and includes his successors and assigns."

Section 5 of the Act provides a bar to erection of buildings in
contravention of buil di ngs rul es.

Section 6 lays down power to require proper naintenance of site or
bui | di ng whi ch-reads as under

"6. Power to require proper maintenance of site

or building. |If it appears to the Chief
Admi ni strator that the condition or use of any site
or building is prejudicially affecting the proper

pl anni ng of, or the amenities in, any part of

Chandi garh or the interest of the general public
there, he may serve on the transferee or occupier  of
that site or building a notice requiring himto take
such steps and within such period as nmay be
specified in the notice and thereafter to maintain it
in such a manner as may be specified therein."

Section 7 provides for Levy of fee or tax for amenities which reads as
under :

"7. Levy of fee or tax for anenities. \026(1) For the
pur poses of providing maintaining or continuing

any amenity at Chandigarh the [Centra

Government] may | evy such fees or taxes as it nmay
consi der necessary which shall be in addition to

any fee or tax for the tine being |eviable under any
other law in respect of any site or building on the
transferee or occupier thereof."

Section 8 provides for inposition of penalty and node of recovery of
arrears. Section 8-A provides for resunption and forfeiture for breach of
conditions of transfer which reads as under

"8-A. Resunption and forfeiture for breach of
conditions of transfer. (1) If any transferee has
failed to pay the consideration noney or any

i nstal ment thereof on account of the sale of any
site or building or both, under section 3 or has
conmitted a breach of any other conditions of such
sale, the Estate Oficer may, by notice in witing,
call upon the transferee to show cause why an

order of resunption of the site or building, or both,
as the case nmay be, and forfeiture of the whole or
any part of the noney, if any, paid in respect
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thereof which in no case shall exceed ten per cent
of the total anopunt of the consideration noney,

i nterest and other dues payable in respect of the
sale or the site or building, or both should not be
nmade.

(2) After considering the cause, if any, shown by
the transferee in pursuance of a notice under sub-
section (1) and any evidence he may produce in
support of the same and after giving hima
reasonabl e opportunity of being heard in the
matter, the Estate Oficer may, for reasons to be
recorded in witing, nmake an order resuning the
site or building or both, as the case nay be, so sold
and directing the forfeiture as provided in sub-
section (1), of the whole or any part of the noney
paid in respect of such sale."

The rel evant rul es which have been franmed in exercise of this Act
under power conferred by Sections 3 and 22 by the Act of 1952 are known

as 'Chandi garh Lease-Hold of Sites and Buil dings Rules, 1973

referred to as the 'Rules’ )
Rul e 3(2) defines ’'premum which reads as under

"3(2). 'Premium neans the price paid or prom sed
for the transfer of a right to enjoy imuovable
property under these rul es"

Sone of the relevant Rules are quoted as under

"4. The Chandi garh Admi ni stration may dem se
sites and buil dings at Chandigarh on | ease for 99
years. Such | eases may be given by allotnent or
by auction in accordance with these rules.

5. For the purpose of proper planning and
devel opnent and for the inplementation of any
schene framed by the Chandi garh Adm ni stration,
the Chief Administrator nay reserve
sites/buildings for groups of individuals or for
persons practicing any profession or carrying on
any occupation, trade or business, or for the

i mpl enent ati on of any schene framed by the
Chandi garh Adm ni stration

6. Commencenent and period of |ease. \ 026 The

| ease shall conmmence fromthe date of allotment or
auction as the case nmay be, and shall be for a
period of 99 years. After the expiry of said period
of 99 years the | ease may be renewed for such
further period and on such terns and conditions as
the CGovernnent may deci de

8. Lease by allotnment, Procedure for. \026 (1) In
case of allotment of site of building the intending
| essee shall nmke an application to the Estate
Oficer in Form’'A .

(2) No application under sub-rule (1) shall be
valid unless it is acconpanied by 10 per cent of the
prem um as earnest noney in the prescribed node

(hereinafter
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of payment.

(3) Wen 10 per cent of the prem um has been so
tendered the Estate Officer shall, subject to such
directions as may be issued by the Chief

Adm nistration in this behalf, allot a site of the size
applied for or a building of which particulars are
given in the application and shall intinmate, by

regi stered post the nunber, sector, approximte

area, premiumand the rent of the site or building
allotted to the applicant.

(4) The applicant shall, unless he refuses to accept
the allotnment within 30 days of the date of the
recei pt of the allotnent order, deposit w thin that
period and in the prescribed nmode of paynent,

further 15 per cent of the premium The remaining
75 per cent of the premumshall be paid as

provided in rule 12.

(5) If the applicant refuses to accept the all otnent
within said period of 30 days, he will be entitled to
the refund of the amount paid by him The refusa
shal | be communicated to the Estate Oficer by a

regi stered letter (acknow edgenent due). The

refund shall be made by neans of a cheque

payabl e at the State Bank of India at Chandigarh

and the applicant shall bear the collection charges
for the sane.

(6) |If the applicant fails to conmunicate his
refusal to accept the allotnment within 30 days and
also fails to deposit 15 per cent of the prem um
under sub-rule (4) the Estate Oficer may forfeit
the whol e or part of the earnest noney.

9. Lease by auction, Procedure for. \026 In case of
auction at least 25 per cent of the bid accepted by
the Auctioning Oficer shall be paid on the spot by
the intending | essee in the prescribed node of
payment in accordance with Rule 12.

Provided that the Estate Officer may, in his

absol ute discretion, allow the successful bidder to
deposit in the prescribed node or payment not |ess
than 10 per cent of the bid on the condition that the
di fference between the anount deposited and 25

per cent of the bid shall be deposited in the sane
manner within 30 days of auction.

10. Delivery of Possession. \026 Actual possession
of the site/building shall be delivered to the | essee
on paynment of 25 per cent of the premiumin
accordance with rule 8 or rule 9 as the case my

be.

Provi ded that no ground rent payabl e under
rule 13 and interest on the instal nents of prem um
payabl e under sub-rule (2) of the Rule 12 shall be
paid by the lessee till the actual and physica
possession of the site/building is delivered or
offered to be delivered to him whichever is earlier

11. Premium \026(1) In case of allotnent, the
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prem um shall be such anpbunt as may be
det erm ned by Chandi garh Adm ni stration

(2) In case of auction, the premiumshall be the
bi d accepted by the Estate Oficer, as a result of
bi ddi ng i n open auction

12. Paynent of prem um and consequences of

non- paynment or late payment. \026 (1) In addition
to paynent of 25 per cent prem umunder rule 8 or

9 as the case may be, the remaining 75 per cent
prem um may be paid in lump sumw thin 30 days
fromthe date of allotnment/auction wthout any

i nterest.

(2) If payment is not made-in accordance wth sub-
rule (1) of this rule, the balance of the 75 per cent
prem um shall be paid-in three annual equated

i nstal ment's or nore as the Chief Admnistrator

may in exceptional circunstances of a case fix

wi thin prior approval of the Chief Conm ssioner
along with interest at the rate of 10 per cent per
annum or at such higher rate of interest as may be
fixed by the Chief Adm nistrator by a notification
in the official Gazette before the conmrencenent

of the | ease. The first instal ment shall become
payabl e after one year fromthe date of

al | ot ment/ aucti on.

Provided that in the case of
allotment of site or building of Small Scal e
I ndustries as defined by Chandi garh
Administration fromtime to time in the I'ndustria
area, the bal ance of the 75 per cent of the prem um
may be paid in ten annual equated instal ments or
such ot her number of annual equated instal nents
as may fromtinme to tinme be fixed by the Chief
Admi ni strator along with interest at the rate of 10
per cent per annum or such higher rate of interest
as may be fixed by the Chief Administrator by a
notification before the conmencement of the |ease.

(3) In case any instalnent is not paid by the | essee
by the date on which it is payable, a notice may be
served on the | essee calling upon himto pay the
instalment within a period of 3 nonths together

with a penalty which nay extend upto 10 per cent

of the ampunt due. |If the paynent is not nade
within the said period, the Estate Oficer may

cancel the lease and or forfeit the whole or any part
of the noney if paid in respect thereof which, in no
case, shall exceed 10 per cent of the total anount

of the consideration noney, interest and other dues
payabl e in respect of the |ease:

Provided that forfeiture will not be made in
addition to penalty.

Provi ded further that no order of

cancel lation or forfeiture shall be nade wi thout
giving the | essee reasonabl e opportunity of being
heard. |If the order of cancellation is for non-
paynment of penalty, the | essee may show cause
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why the penalty should not have been | evi ed.

(3-A) In case any equated instal ment or ground

rent or part thereof is not paid by the | essee by the
date on which it became payable he shall be liable

to pay in respect of that instal nment or ground rent
or part thereof as the case nay be, interest

calcul ated at the rate of twenty four per cent per
annum from the date on which the instal nent or

ground rent becane payable till such date it is
actual ly paid.

(4) Each instalnent shall be remtted to the Estate
Oficer by the prescribed node of paynent. Every
such remttance shall be acconpanied by a letter
showi ng full particulars of the site or building to
whi ch the paynent pertains or a statenent giving
reference to the nunmber and date of the all otnent
referred to inrule 8 In the absence of these
particulars, the anbunt rem tted shall be deenmed to
have been received only on'the date when the
remtter supplies correct and conplete information.

13. Rent and consequences of non-paynent.  \026 In
addition to the premum whether in respect of site
or building, the |lessee shall pay rent as under: -

(i) Annual rent shall be 2-1/2 per cent of the
premumfor the first 33 years which may

be enhanced by the Chandi garh

Admi nistration to 3-3/4 per cent of the
prem um for the next 33 years and to 5 per

cent of the premiumfor the remaining

peri od of the |ease.

(ii) Rent shall be payable annually on the
due date without any demand fromthe
Estate O ficer.

Provided that the Estate O ficer may for
good and sufficient reasons extend the tine
for paynment of rent upto six nonths on the
whol e on further paynent of 6 per cent per
annuminterest fromthe due date upto the
dat e of actual paynent.

(iii) If rent is not paid by the due date, the
| essee shall be liable to pay a penalty not
exceedi ng 100 per cent of the anount due

whi ch may be inposed and recovered in the
manner |laid down in section 8 of the Capita

of Punjab (Devel opment and Regul ati on)

Act, 1952, as anended by Act No. 17 of

1973.

14. Execution of |ease deed. \026 (1) After paynent
of 25 per cent premiumthe | essee shall execute a

| ease deed in FormB, B-1, B-1l, or C as the case
may be, in such manner as may be directed by the
Estate Officer within six nonths of the date of

al l otment/auction or within such further period as
the Estate O ficer nay, for good and sufficient
reasons, all ow.
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(2) If the lessee fails to execute a | ease deed in
accordance with sub-rule (1) of this rule, the State
Oficer may cancel the lease and forfeit a sumup

to 25 per cent of the prenium

Provi ded that before taking action under
sub-rule (2) of this rule, the Estate O ficer shal
afford a reasonabl e opportunity to the | essee of
bei ng heard."

In this background of the Act and the Rules, the question before

us i s whether the grant of anenities is a condition precedent or not.
Learned counsel for the respondents contended that Rule 12(2) of the

Rul es should be interpreted in the sense that when staggering

i nstal ment has been paid, then the allottee is required to deposit the
bal ance 75 per cent of the premiumin three annual equated

instal ments and the first instalnent falling due after one year fromthe
date of allotment, it should be construed that the authorities were
supposed to provide all the necessary anenities in the neantine. In

that connection, |earned counsel~ has subnmitted that it was legitinate
expectation of the allottee that within one year all the basic amenities
shal |l be provided. It was further submtted by |earned counsel that

Rule 12(2) of the Rules should be interpreted to nmean that there is

i mplied covenant that the authorities will  provide all the amenities
within one year. In this connection, |earned counsel referred to a
decision of this Court in the case of Kumari ~Shril ekha Vidyarthi &

Os. V. State of UP. & Os. reportedin (1991) 1 SCC 212 and in the
case of Janshed Hornusji Wadia v. Board of Trustees, Port of

Munbai & Anr. reported in (2004) 3 SCC 214. 1t was al so cont ended

that the authorities should not charge conpound interest. It was also
contended that the word "anenities" should be given extended
nmeani ng and "anenities" as defined in Section 2(b) read with Rule 11
that the amenities should be provided first otherw se the expression
enj oy" appearing in Rule 3(2) will be redundant. |In this connection
| earned counsel has referred to Section 67 of the Indian Contract Act,
1872 that pronisee has failed to performits pronmise and further
submitted that by virtue of Section 2(a) of the Specific Relief Act,
1963; when the property had been | eased out it presupposes that the
anmeni ti es should be provided when the prem um-is paid. In this
connection, |earned counsel for the respondents has invited our
attention to Sections 105 and 108 of the Transfer of Property Act,
1882 with specific reference to rights and liabilities of lessor and
| essee. It was contended that both should be co-terminus.” In this
connection, the follow ng decisions of this Court were cited by

| ear ned counsel

1. (1992) 4 SCC 363

[ Comm ssioner of Income Tax v. Sun Engi neering

Works (P) Ltd]

2. (2003) 7 scc 197
[ Divisional Cotroller, KSRTC v. Mahadeva Shetty &
Anr . ]
3. (2003) 8 SCC 666

[ Megh Singh v. State of Punjab]

4. (2004) 6 SCC 186
[ Collector of Central Excise, Calcutta v. Al noor
Tobacco Products & Anr.]

It was al so contended that the statute should be
interpreted in the manner which advanced the cause of the public. In this
connection, the follow ng decisions of this Court were cited by |earned
counsel for the respondents.
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1. (1981) 4 sCC 173
[ K P.Varghese v. Income Tax O ficer, Ernakulam & Anr]

2. 1992 Supp. (1) SCC 335
[ State of Haryana & Os. V. Bhajan Lal & Os.]

3. (1993) 1 scc 78
[ CB.Gautamv. Union of India & Os.]

As agai nst this | earned counsel appearing for the appellant subnmtted

that in fact the expression, "anmenities" cannot be given extended neani ng
and the consistent case of the Adm nistration was that necessary anenities
had al ready been provided and in sone of the plots, the buildings had been
constructed. In some cases, the prem ses had been let out. Therefore, it was
the case of the appellant throughout before the Hi gh Court as well as before
this Court that providi ng anmenities was never a condition precedent and

what ever necessary facilities/ anenities which were required in the matter
had al ready been provided. Learned counsel for the Chandigarh

Admi ni stration and for the Municipal Corporation submtted that the
Corporation/ Adm nistration are not running away fromtheir |ega

obligation to provide necessary facilities, which have already been provided
and what ever remains to be provided, shall be provided. It was contended
that tar road coul d not be constructed because on nost of the places
construction was in progress and the construction materials were |ying on
the road. Therefore, it was not possible to proceed with the construction of
tar road. However, the Administrationis under obligation to provide
necessary facilities as per the provisions of the Act and the Rules. It was
also submitted that in the case of Ms.DLG Builders, the Hi gh Court has

al ready di sm ssed | arge nunber of wit petitions holding that providing of
anenities is not a condition precedent. In this connection, |earned counse
for the appellant-Adm nistration has invited our attention to a decision of
this Court in the case of Sector-6, Bahadurgarh Pl ot Hol ders’ Association
(Regd.) & Os. V. State of Haryana & Anr. reported in (1996) 1 SCC 485
wherein a three Judge Bench of this Court in no uncertain terns has held
that providing of the amenities is not a condition precedent. Therefore, it
was contended by | earned counsel for the appellant- Admnistration that it
cannot be constructed to be a condition precedent in the matter.

We have bestowed our best of the attention to the provisions of
the Act and the Rules. On a plain reading of the definition "anmenities" read
with Rule 11(2) and Rule 12, it cannot be construed to nean that the
al l ottees coul d take upon thenselves not to pay the | ease anobunt and take
recourse to say that since all the facilities were not provided, therefore, they
are not under any obligation to pay the instalnent, interest and penalty, if
any, as provided under the Act and the Rules. It is not possible to accept a
sweeping proposition that if all the facilities or anenities are not provided,
then the allottees/ |essees can take upon thenselves not to pay the | ease
amount, interest and penalty would be going too far. 1t has never been the
condition precedent. It is true that in order to fully enjoy the allotnent,
proper linkage is necessary. But to say that this is a condition precedent, that
is not the correct approach in the matter. "Amenity" has been defined under
Section 2(b) of the Act which includes roads, water-supply, street |ighting,
dr ai nage, sewerage, public building, horticulture, |andscaping and any ot her
public utility service provided at Chandigarh. That is a statutory obligation
but it is not a condition precedent as contended by | earned counsel for the
respondents. It is true the word, "enjoy" appearing in the definition of the
word "premiunmt in Rule 3(2) of the Rules, neans the price paid or
prom sed for the transfer of a right to enjoy inmovable property under the
Rules. It was very seriously contended before us that the word, enjoy
i movabl e property necessarily neans that the Administration should
provide all the basic anenities as appearing under Section 2(b) of the Act for
enjoying that allotrment. The expression "prem um' appearing in the present
context does not nean that the allottees/ |essees cannot enjoy the inmmovable
property w thout those amenities being provided. The word "enjoy" here in
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the present context neans that the allottees have a right to use the

i movabl e property which has been | eased out to them on paynent of

premumi.e. the price. This is only the price to enjoy that allotted/| eased
property. Qtherw se, wal king over to that property will mean to trespass.

This is only a perm ssive possession. Since the allottees had paid the price
or promised to pay after the transfer of the right to enjoy the i movabl e
property, this cannot be construed that the property cannot be enjoyed

wi t hout providing the basic anenities. It is the common experience that for
full devel opnment of an area it takes years. It is not possible in every case
that the whole area is developed first and allotnment is served on a platter.
Al lotnment of the plot was nade, as is where is basis and the Adm nistration
prom sed that the basic anmenities will be provided in due course of tine. It
cannot be made a condition precedent. This has never been a condition of

the auction or of the | ease. As per the terns of allotnment upon paynent of

the 25 per cent, possession will be handed over and rest of the 75 per cent of
the | eased anount to be paidin a staggered manner i.e. in three annua

equated instalments along with interest at the rate of 10 per cent. |If someone
wants to deposit the whole of the 75 per cent of the ambunt he can do so. In
that case, he will not be required to pay any interest. But if a party wants to
nake paynent within a period of three years then he is under the obligation

to pay 10 per cent interest on the amount of instalnment. This is the obligation
on the part of the allottee as per the condition of |ease and he cannot get out
of it by saying that the basic amenities have not been provided for enjoying
the allotted | and, therefore he is not entitled to pay the interest. This
construction is not borne out fromthe schene of the Act and the Rules. It is
true that the Adm nistration has an obligation but it is not a condition
precedent in the present case. "Anenity" has been interpreted in the

Advanced Law Lexicon (3rd Edition, 2005 at page 237) as foll ows:

" I N REAL PROPERTY LAW such
circunstances, in regard to situation, view |ocation
access to a water course, or the like, as enhance the
pl easantness or desirability of the property for purposes
of residence, or contribute to the pleasure and
enj oynment of the occupants, rather than to their
i ndi spensabl e needs. Extras or intangible itens often
associated with property. They may be tangible. Oten
anenities in a condom niumincl ude sw mr ng pool s,
| andscapi ng, and tennis court."

Therefore, the termanenity in the context of real estate is to nean the
facilities as provided under Section 2(b) of the Act but it can never be
treated to nean that this is a condition precedent. It is for the better use of
the allotted piece of |and but that does not nean that it should be provided
first as a condition precedent in the matter in the present case. Learned
counsel invited our attention to the expression , " enjoy" as per the
Webster’s Dictionary, which means as foll ows:

" to have, possess, and use with satisfaction; to
have, hold, or occupy, as a good or profitable thing, or
as sonet hing desirable; as, we enjoy many privil eges."

It is true that once allotnent of the |Iand has been made in favour of the
allottee, he can take possession of the property and use the sane in

accordance with the Rules. That does not nean that all the facilities should

be provided first for so called enjoynment of the property this was not the

condi tion of auction. Party knew the |ocation & condition prevailing

thereon. The interpretation given by the Division Bench of the Hi gh Court

of Punjab & Haryana and contended before us cannot be accepted as a

settled proposition of law. In the present case, as per the Act and the Rul es

it is never a condition precedent of the auction or as per the | ease that all the
facilities |ike, road, water-supply, street lighting, drainage, sewerage, public
buil ding, horticulture, |andscaping shall be a condition precedent. Nowhere

in the conditions of lease or in the auction it is provided that this will be
done first though it had been contended by the Administration that the basic
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anenities have already been provided. Be that as it may, in the present
context it cannot be construed that it is a condition precedent. |In this
connection, our attention was drawn to a decision of this Court in the case of
Sector-6, Bahadurgarh Plot Hol ders’ Association (Regd.) & Ors. V. State of
Haryana & Ors reported in (1996) 1 SCC 485, which has an important
bearing. In this case, the Punjab Urban Estates (Sales of Sites) Rules, 1965,
Punj ab Urban Estates (Devel opment and Regul ati on) Act, 1964 and Haryana
Urban Devel opnent Authority ( Disposal of Land and Buil di ngs)
Regul ations, 1978, came up for consideration and in that context, a three
Judge Bench of this Court categorically held as foll ows:

" To decide the aforesaid subm ssion of Shr
Bhandare we would really be required to find out as to
whet her the of fer was of devel oped plots or
undevel oped plots. As the offer had stated that nodern
amenities noted above " w Il be provided", it cannot be
held that till the anenities as mentioned have becone
fully functional, the offer is inconplete. It is for this
reason that the fact that full devel opment has not yet
taken place, even if that be the position as contended by
Shri Bhandar e, cannot be a ground to hold that interest
has not beconme payable. 1t istrue that the applicants
were given to understand that the anmenities noted above
woul d become available (and within reasonable tine),
the fact that the sane did not becone available to the
desired extent could not be a ground not to accept
delivery of possession. Fromthe order of the Hi gh
Court which we have quoted above, we find that the
of fer of possession of the undevel oped pl ot was not
accepted by the counsel - of the appellant. That order
bei ng of 17-10-1980, we are of the view that interest did
beconme payable fromthat date. The fact that the plot
has not yet been fully devel oped, as is the case of ‘the
appel l ant, has, therefore, no significance insofar as
charging of interest is concerned. W are not in a
position to accept the subm ssion of Shri Bhandare that
equity would not demand chargi ng of interest, even
though the plots are yet to be fully devel oped. Wen
parties enter into contract, they are to abide by the terns
and conditions of the same, unless the sane be
inequitable. In the present case, question of equity does
not really arise inasnmuch as the condition relating to
interest is founded on a statutory rule, vires of which
has not been chall enged. The provision in a cognate rule
cannot alter the consequence which has to follow from
the rule which holds the field. In the present case, it
bei ng the Punjab Rul es under which the all otnent was
made, we are not in a position to agree with Shri
Bhandare, despite his forceful subm ssions, that the
appel l ants may not be asked to pay interest, despite their
havi ng been no offer of delivery of possession of fully
devel oped plots."

Simlar is the position here also though the Rules are not alnost identical but
sonewhat simlar. In the present case, the effort of |earned counsel to
interpret this provision to nean that the anmenity was sine qua non is far from
correct. Al the forceful efforts nmade by | earned counsel does not persuade

us to take the view, in the present auction notice and the general terns and
conditions of the | ease that providing of all the anenities as appearing in
Section 2(b) of the Act was a condition precedent. In this connection

| earned counsel referred to necessary provisions of Section 67 of the Indian
Contract Act, 1872. Section 67 of the Act provides that if any prom see

negl ects or refuses to afford the prom sor reasonable facilities for the
performance of his promise, the promisor is excused by such neglect or

refusal as to non-performance caused thereby. This provision has no
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application in the present case. There was no specific prom se on the part of
the Adm nistration that providing of facilities shall be condition precedent.
Therefore, Section 67 of the Indian Contract Act, 1872 has no application in
the present case. Learned counsel for the respondents referred to Section

2(a) of the Specific Relief Act, 1963. Section 2(a) of the Specific Relief Act,
1963 says that obligation includes every duty enforceable by law. As we

have already noted that this was not the obligation on the part of the

Admi ni stration that they will necessary provide the anmenities before handing
over of the possession of the allotted plots. Therefore, there is no question of
obligation being enforceabl e by any nandanus as there is no such obligation

as per the terms and conditions of the | ease or by the Act or the Rules.
Simlarly, our attention was drawn to Sections 105 and 108 of the Transfer

of Property Act, 1882. Section 105 of the Act defines |ease and Section 108

| ays down the rights and liabilities of |essor and | essee. W asked | earned
counsel for the partiesto tell us which is the obligation of the lessor in the
| ease deed which says that they will not charge interest on the instal ements
before providing the anenities. There is neither any condition in the |ease

nor any obligation under the auction. If the parties have given their bids and
with their eyes wi de open they have to blane thenselves. It cannot be

enforced by any mandanus as there is no obligation contained in the |ease

deed or in the auction notice. It is true that according to the provisions of the
Act, the Adnministration-is under the obligation to provide the anmenities but
there is no such condition precedent for that matter. In this connection, our
attention was also invited that the provisions of the Act should be interpreted
in a manner whi ch advances the cause of the public. There is no two

opinion in the natter that the statute should be interpreted in the manner

whi ch advance the cause of the public. But when the issue cones where

there is any statutory obligation then certainly this Court will not hesitate to
do so. But in the absence of such, to lay down that this was a condition
precedent and allow the allottees to waive their obligation to pay the
instalments with interest, that is not correct. In the case of K P.Varghese
(supra), under the Incone-tax Act, 1961, Their Lordshi ps have consi dered

the matter and have held that Circul ar issued under Section 119 of the Act

by the Central Board of Direct Taxes explaining the scope and object of a
provision, is binding because it gives contenporanea exposition and hence

the provision nmust be construed in accordance with the terns of the

circulars. Thus, the rule of construction by reference to contenporanea
exposition is a well-established rule of interpretation of statute by reference
to the exposition it has received fromcontenporary authority, though it nust
gi ve way where the | anguage of the statute is plain and unanbi guous. This

is not the case here.

In the case of State of Haryana & Ors. V. Bhajan Lal & Os
reported in 1992 Supp. (1) SCC 335, the question of invoking inherent
power under Section 482 of the Code of Criminal Procedure canme up for
consi deration before this Court. This case is also of no help for the
respondents in any manner. In the case of C B.Gautamv. Union of India &
Os. Reported in (1993) 1 SCC 78, the provisions of Section 269-UD (1)
cane up for interpretation before this Court and this Court held that the
provi si on does not give any unfettered discretion to appropriate authority for
pre-enptive purchase of the property which was agreed to be sold by
assessee on a consideration significantly |lower than the fair market val ue
and they further considered one of the methods for interpretation of the
statute i.e. reading down provision if necessary. This also does not help the
respondent in any manner as there is no need of readi ng down the
provi sions in any nanner, as provisions are very clear

It was next contended by | earned counsel for the respondents
that the decision rendered in the case of Sector-6, Bahadurgarh Pl ot
Hol ders’ Association (Regd.) (supra) should be read in the context in which
it has been given & should not be read as | aying down a universa
proposition. |In this connection a reference was nade to the decision of this
Court in the case of Conmi ssioner of |Income Tax v. Sun Engi neering
Wrks (P) Lrd. Reported in (1992) 4 SCC 363. In that case, this Court
observed as foll ows :
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"1t is neither desirable nor perm ssible to pick
out a word or a sentence fromthe judgment of the
Court, divorced fromthe context of the question under
consideration and treat it to be the complete '|aw
decl ared by the Supreme Court."

This is not the case here. W have considered the matter independent of the
facts of the case Sector-6 Bahadurgarh Pl ot Hol ders’ Association (Regd.)
(Supra) and we have cone to the conclusion that the anmenities cannot be

made a condition precedent. 1In the case of Sector-6, Bahadurgarh Pl ot

Hol ders’ Association (Regd.) (supra) simlar argunent was raised that the
allottee could refuse to take possession of the plot and deny paynent of

i nterest because the plot had not been devel oped. Simlar provision appears

in the present case i.e. the balance of the 75 pr cent premiummy be paid in
three annual equated - instalnments along with interest w thout condition of
providing anmenities in advance.

Simlarly, in the case of D visional Controller, KSRTC v.
Mahadeva ‘Shetty & Anr reported in (2003) 7 SCC 197, this Court observed
as follows :

" The decision ordinarily is a decision on the
case before the court, while the principle underlying the
deci si on woul d be bi'nding as a precedent in a case

whi ch cones up for decision subsequently."

Therefore the decision in the case of “Sector-6, Bahadurgarh Pl ot Hol ders’
Associ ation (Regd.) (supra) fully applies in the case as the situation is
anal ogous.

Lear ned counsel further invited our attention to a decision of
this Court in the case of Megh Singh v. State of Punjab reported in (2003) 8
SCC 666. This was a case under the Narcotic Drugs and Psychotropic
Subst ances Act, 1985. In that context, their Lordships held as follows:

" Circunstantial flexibility, one
additional or different fact may nake a
worl d of difference between conclusions in
two cases or between two accused in the
sanme case."

It is true that in crimnal matters even one single significant detail may alter
the decision. But that is not the case here.

A reference was nade to a decision of this Court in the case of
Col l ector of Central Excise, Calcutta v. Alnoori Tobacco Products & Anr
reported in (2004) 6 SCC 186. In this case, it was held that observations in
judgrments should be read in the context in which it is stated and the sane
shoul d not be construed as statutes. There is no doubt about this proposition
of law. Therefore, this decision also does not advance the case of the
respondents. In the case of Kunmari Shrilekha Vidyarthi & Ors. V. State of
UP. & Os. Reported in (1991) 1 SCC 212, their Lordships propounded the
theory of legitimte expectation. Legitinate expectati on does not nean
illegitimate flight of fancy. Legiti mate expectati on nmeans that what has been
held out in the terns and conditions of the auction and the | ease deed.
Legiti mat e expectati on and the provisions of the Act cannot be read together
to nean that the terns of the auction and the | ease deed shoul d be ignored.

Learned counsel invited our attention to a decision of this
Court in the case of Janshed Hormusji Wadia v. Board of Trustees, Port of
Munbai & Anr reported in (2004) 3 SCC 214. This was a case where the
guesti on was whether the Board of Trustees, Port of Munbai is a State
within the neaning of Article 12 of the Constitution or not. Their Lordships
have observed that the instrunmentality of the State cannot act in an arbitrary
or capricious manner. Al the State action nust be for public good for which
it exists. This does not nean that public can take up on itself to ignore to
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abi de by condition of auction & refuse to pay State its dues.

In this background, we are of the opinion that the interpretation
of the Act and the Rules given by the Division Bench of the Punjab &
Haryana Hi gh Court in the inmpugned judgnent (Ms Shanti Kunj | nvestnent
Pvt. Ltd.) cannot be sustained. It has been contended by the counsel for the
Chandi garh Admi nistration that all necessary facilities have been provided
and sonme of the allottees have already constructed their buildings and have
rented out the same and sone allottees have applied for construction of
Hotels also. It is not possible for us to examne all these facts individually.
Sone of the sectors have been fully devel oped and sone sectors have been
| ess devel oped. Therefore, it is not possible to work out that in one case it
has been fully devel oped and in the other case it is still not devel oped.
However, in sone cases full paynent has been namde, in sone cases two
i nstal nents have been nmade. Therefore, all these disputed facts have to be
adequately dealt with by the H gh Court. W nake it clear that though it was
not a condition precedent but there is obligation on the part of the
Admi nistration to provide necessary facilities for full enjoynent of the sane
by the allottees. W therefore, remt the matter to the H gh Court for a very
limted purpose to see that in cases where facilities like kutcha road,
dr ai nage, drinking water, sewerage, street |ighting have not been provided,
then in that case, the High Court may grant the allottees sone proportionate
relief. Therefore, we direct that all these cases be renmitted to the Hi gh Court
and the Hi gh Court may consider that in case where Kutcha road, drainage,
sewerage, drinking water facilities have been provided, no relief shall be
granted but in case, any of the facilities had not been provided, then the Hi gh
Court may exam ne the sanme and consider grant of proportionate relief in
the matter of paynment of penalty under Rule 12(3) and delay in paynent of
equat ed instal ment or ground rent or part thereof under Rule ( 12(3A) only.
W repeat again that in case theabove facilities had not been granted then in
that case consider grant of proportionate relief and if the facilities have been
provided then it will not be open on the part of the allottees to deny paynent
of interest and penalty. So far as paynent of instalnment is concerned, this is
a part of the contract and therefore, the allottees are under obligation to pay
the same. However, so far as the question of paynent of penalty & pena
interest is concerned, that shall depend on facts of each case to be exani ned
by the Hi gh Court. The H gh Court shall exam ne each individual case and
consi der grant of the proportionate relief.
SLP(Civil) No. 22517/2002. No allotnent was nmade and no paynent
was deposited except the initial payment of 10% -~ Therefore, this petitionis
nm sconcei ved and the sane is accordingly dismssed.

In S.L.P.(c) No.23738 of 2002, the | ease has been cancell ed.

Ther ef ore, whet her such cancellation was |egal or otherw se, the H gh Court
will exam ne the sanme in the |ight of the above observations. 1In S L.P.(c)
No. 23941 of 2002, in fact the possession of-the plot had been given on
17.1.2000. The allottee had a grievance that there was a mango tree on his
pl ot which was to be renoved. The High Court may decide as to what extent
the relief should be granted.

In S.L.P.(c) No.14289 of 2003, S.L.P.(c) No.2948 of 2003 and

S.L.P.(c) Nos.13640-13641 of 2004, the grievance of the wit petitioners
was that sewerage |line was passing through the allottees’ buil ding.

Theref ore, possession could not be handed over and the same was handed
over only after renpval of that sewerage line fromthe allotted plot. This
aspect nay al so be exami ned by the Hi gh Court.

This Court also called for a report by appointing a Comm ssion. The
report of the Comm ssioner has been placed on record. The Hi gh Court
whi | e deci ding the question of facilities provided may |ook into the
af oresai d report.

As a result of our above discussion, the order dated 2.2.2001 passed
by the Division Bench of the H gh Court of Punjab & Haryana in C WP.
No. 959 of 1999 [ Ms. Shanti Kunj I|nvestnent (Pvt) Ltd. vs.

U. T. Admi ni stration Chandigarh & Ors.] which has been followed in C WP.
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960 & 5874 of 1999 and C WP. No. 5009 of 1998 is set aside and orders
dated 10.5.2001, 13.11.2000 & 13.9.2001 passed in C.WP.No.5561 of

2000, WP.No. 19356 of 1998 & C.WP. No. 10233 of 2000 are al so set

asi de. Consequently, the appeals arising out of S.L.P.(c) Nos. 12794, 12987,
12935& 13449 of 2001; S.L.P.(c) No. 12995 of 2002,S.L.P.(c) No.16503 of

2001 and S.L.P.(c) No.18911 of 2002 are allowed and the cases are remtted
back to the High Court for deciding each case on its own nerit. Rest of the
cases excepting S.L.P.(c) No.22517 of 2002 i.e. appeals arising out of
S.L.P.(c) Nos. 22515, 18978, 18353, 23941, 23737 & 23738 of 2002;

S.L.P.(c) Nos. 14289, 2948, 3601, 9178& 5748 of 2003 and S.L.P.(c)

Nos. 13640- 13641 of 2004 are accordingly di sposed of and are also remtted
back to the High Court for being decided in the |light of the observations
made above. No costs.




