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This appeal is directed against an order of the Karnataka Hi gh
Court whereby the Division Bench of the High Court has acquitted al
the six accused persons by its order dated April 3,1998 passed in
Crimnal Appeal No.962 of 1996. Hence the present appeal has been
filed agai nst the order of acquittal of the aforesaid six accused
persons.

Brief facts which are necessary for disposal of this appeal are
that a charge-sheet was fil ed by Kaval ande Police-Station against 17
accused persons under Sections 143, 147, 148, 341, 302 and 324 of
the I ndian Penal Code ( hereinafter to be referredto as "I.P.C.") read
with Section 149, |.P.C. Allegations were that accused 1 to 17 on
March 24, 1996 at about 4.00 p.m at Mallahalli village, Nanangud
Tal uk, formed an unl awful assenbly wi th the common object to cause
the death of Dasanai ka, husband of P.W1. In pursuance of such
conmon obj ect such assenbly was fornmed and they were arned with
deadl y weapons |i ke Chopper, iron rod, clubs and stones. All the
accused persons wongfully restrained Dasanai ka and murdered him
intentionally causing injuries. They also caused injuries on'P.W4 by
stone. It is alleged that there are rival factions in the village and the
whol e incident leading to lodging of F.I.R is alleged to have taken
place in the early hours of March 24, 1996 when P. W1 Ml ligamm,
went to the village well for fetching water. It is alleged that she had
filled one pitcher and she was drawing water to fill the next pot, at
that time Jayaraju, son of Puttanada Nayak- A-3, came there to fetch
water for his bullocks. Jayaraju allowed the bull ocks to take water
fromone pitcher filled by Malligamma. This was objected to by P.W1.
Ther eupon, Jayaraju kicked the water pitcher and kicked P.W1.
However, with the intervention of other elderly wonen /Karigamm,
Nanj anma and Kenpanai k , she was persuaded to go back to her
house. In the afternoon at 2.30 P.M when her husband cane back
from Nanj angud Court she narrated whol e incident of the
mal treat ment gi ven by Jayaraju to her and she asked himto |l odge a
conpl aint. But her husband went to his younger brother, Puttaswany
for consultation and thereafter they went to their elder brother
Ponnanai ka. The houses of Puttaswany and Ponnanai ka are
adj acent to each other. It is alleged that at 4.00 P.M she heard sone
shouting and she saw her husband, Dasanai ka was bei ng chased by
a group of 10 to 12 persons. They were all persons of other factions
of the village and they were chasing her husband towards the house
of Chairnman-Dasanayaka. It is alleged that A-1, Papanai ka was
hol di ng a chopper, A-2, Mahadevanai ka @ Mahadeva @
Chi kkavanu son of Govi ndanai ka was arned with an iron rod and A-
7 & A-8 were holding clubs and ot her accused persons had cl ubs or
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stones in their hands. Wen her husband, Dasanai ka came near the
house of Chairnman-Dasanayak, A-1 gave a bl ow by his chopper on

the head of her husband and on other parts of the body. Simlarly, A
2, Mahadevanai ka beat her husband by means of an iron rod on
different parts of the body and rest of the accused persons beat her
husband with the clubs and stones. She ran towards her husband to
rescue himand she raised her hands to ward off the bl ows on her
husband; the blows fell on her right hand and caused injuries to her
wrist. Her husband fell down and became unconsci ous. Meanwhil e,

one Shankar, P.W4, son of Ponnanai ka came running to rescue her
husband but he was al so beaten with stones and cl ubs which hit his
forehead and all over his body. He fell down near the house of
Ramanai ka and becane unconscious. A report of this incident was

i medi ately | odged at the Police-Station and on the basis of the
statement of the P.W1, an F.I.R was chal ked out. Thereafter,
Dasanai ka, the injured was imredi ately taken to the hospital and
ultimately he succunbed to his injuries. He received as many as 29
injuries on dissection of his body, 9 injuries were also found including
fracture of parietal and occipital bones and fractures on the hands
and feet. _After necessary investigation, the police filed challan
agai nst 17 accused persons. Prosecution exam ned as many as 36

wi t nesses and got a | arge nunber of docunents exhibited. The police
arrested the accused persons, the chopper and iron rod were
recovered at the instance of the accused persons. Qut of the 36

Wi t nesses, there are seven eye witnesses exam ned by the

prosecution and rest of the witnesses were to the recovery of the
seized articles and the nedical evidence.

The case was ultimately commtted to the Court of Session and
| earned Il Addl. Sessions Judge, Mysore after scrutinizing all the
evi dence canme to the conclusion that so far as the guilt of the
accused, A- 1 to A-6, it is fully established and convicted and
sentenced A-1 to undergo R I. for one nonth under Section 341, for
two years under Section 324 and inprisonnent for |ife under Section
302 read with Section 149, |.P.C. A2 to A-6 were sentenced to
undergo R 1. for one nonth for the offence u/S 341 I.P.C. and
i mprisonment for life for the offence under Section 302 read with
Section 149 |.P.C

Aggri eved against the said order of conviction and sentence,
A-1 to A-6 preferred an appeal before H gh Court and the Division
Bench of the High Court acquitted all the accused persons on-the
ground that when the w tnesses were disbelieved for |arge nunber of
accused persons involved, therefore, it is not trustworthy to uphold
the conviction of the six accused persons on the basis of the sane
evi dence. Hence, the |learned Division Bench acquitted all the
accused persons.

Aggri eved agai nst the said order of acquittal dated April 3, 1998
passed by the Karnataka H gh Court, the present appeal was filed by
the State of Karnataka

Learned counsel for the appellant-State submitted that in view
of the consistent and reliable statenment of the eye witnesses, the
Di vi sion Bench of the Hi gh Court has conpletely gone wong in
reversing the order of conviction into an acquittal sinmply on the
ground that the evidence of sone of the witnesses were inconsistent
about the alleged occurrence and noreover |arge nunmber of accused
persons had been acquitted by the learned trial court, therefore it is
not safe to believe this evidence to uphold the conviction for
remai ni ng accused. Learned counsel for the appellant read out to us
the statenment of the eye witnesses and tried to persuade us that
smal | di screpancy in the version is just but natural and relationship
bet ween the parties cannot be a ground to disbelieve all the eye
wi t nesses. Learned counsel for the appellant also invited our
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attention to sone of the decisions of this Court in his support which
we will deal at appropriate stage.

As against this, |earned counsel for the respondents has taken
us to the statenent of the witnesses and submitted that all the
Wi tnesses are either interested or inimcal. He further submtted that
there are two factions in the village and all the w tnesses who have
deposed in this case belong to other faction and they are interested
Wi t nesses because of their close relationship with the deceased. He
also submitted that the houses of the accused were danaged and A-
1 also received injuries which has not been expl ained by the
prosecution. Therefore, the prosecution has not come forward with
the correct version of the incident. He submitted that this was a case
of free fight and not a case that the accused persons chased the
deceased and wayl ai d him and abandoned himto die. He also
invited our attention to the two nedical reports, submitted by P.W35
and P.W19 and heinvited our attention to the post-nortemreport
given by P.W36. He supported the judgnent of the H gh Court.

We _have considered the rival subm ssions made by | earned
counsel for the parties and perused the record.

It is an adnitted fact that the deceased was waylaid on March
24, 1996 by the accused party and in that as per the statenment of
P.W1, Malligamm, the wife of the deceased, Al, A2, A6 & A7
and A8, all these /persons participated in beating the deceased. In
her statenment, P.W1 has deposed that on the fateful day when she
protested to her husband about the maltreatment given by Jayaraju,
her husband went to his younger brother’s house and at about 4.00
P.M when he was returning fromhis brother’s house he was wayl ai d
by A-1, who was holding a chopper, A-2 who was holding an iron rod
and A-7 & A-8 arnmed with clubs and other accused persons were
havi ng cl ubs or stones Near the house of Chairman, Dasanai k, A-1
gave the deceased a bl ow on the head. He hit her husband with
chopper on the head and other parts of the body. A-2, Mahadevanai k
beat her husband by iron rod on different parts of the body. She has
al so categorically stated that A-2, ‘Mahadevanai k beat her husband
on his left leg and | eft shoulder with the iron rod., She stated that she
i medi ately rushed to the rescue of her husband and pl aced herself
on himand tried to ward off the blows w th her hand 'and that a bl ow
fell on her right hand and caused injuries to her wist. She deposed
that while her husband fell down, he becane unconsci ous and could
not speak. She has further deposed that neanwhile, Ponnanai ka's
son Shankar cane running to her rescue and he was al so beaten by
clubs and stones and he fell down near the house of Ramanai ka and
these accused beat himwi th clubs and stones. She al so deposed
that other accused persons beat her husband who had fallen down,
with clubs and stones and left the place thinkinghimto be dead. ' It is
al l eged that at about 7-8 P.M police party came and they asked
about the incident and she narrated themthe whole incident. They
reduced the sane to a conplaint and took her thunb inpression
Thereafter, her husband and Shankar were taken to Nanjagud
Hospital and there the doctor exam ned her husband and asked her
to take himto Mysore. Thereafter, her husband was taken to
K. R Hospital, Mysore and at about 11 a.m next norning he expired.
Anot her injured i.e. Shankar was admitted to a different ward. She
has identified the chopper and iron rod with which her husband was
assaul ted. She was al so cross-exam ned at |length and she was
specifically confronted that she has not given all the names of the
accused persons in the F.I1.R to which she has explained that she
was dazed and therefore she could not furnish all the names. She
has very categorically stated that A-1, Papanai ka was havi ng the
chopper in his hand and A-2 was having iron rod and A-7 & A-8 were
arnmed with clubs. She has deposed that she has given all the nanes
of 17 persons in her conplaint. Therefore, fromher statenent it is
clear that she has categorically deposed that she has identified A1
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i .e. Papanai ka and A-2, Mahadevanai ka who were arnmed with

Chopper and iron rod respectively. She has also nmentioned that A7

& A-8 gave blows with the clubs. O course later on she has tried to
devel op that 17 persons tried to beat her husband. May be this was

her inproved version but so far as the version with regard to A-1, A-2,
A-7 & A-8 is concerned, there is no doubt about their participating in
the incident.

P.W2 \026Kari gamma was al so injured witness. H's version nore
or less supported the version of P.W1. She deposed that when the
deceased Dasanai ka was wayl aid by the attacking party and A-1 hit
Dasanai ka on different places on head with chopper in his hand, A-2
al so hit Dasanaika with iron rod and A-3 to A-6 hit Dasanai ka by
neans of clubs and stones on his head. Qher accused persons
assaul ted by nmeans of stones and clubs. It is alleged that after the
incident, A-1 & A-2 left their chopper and iron rod. She was al so
cross-exam ned at l'ength and she has supported the version given
out by P.W1. P.W4, Shankar is the nephew of the deceased. He has
al so supported the version given out by P.W. 1 & 2. and he has
deposed that he saw A-1, Papanai ka was hol ding a chopper, A-2 \026
Mahadevanai ka was hol ding an iron rod, A-3 Puttanmadanaika , A-4 \026
Chi kkamadanai ka @ Dor e, “A-6- Mhadevanai ka and A-5
Chi kkakal anai ka were having clubs in their hands. He deposed that
A-1 gave a chopper blow on the head of his uncle and he fell down
and A-2 Mahadevanai ka @ Mahadeva @ Chi kkavanu gave a bl ow
with the iron rod and A-3 to A-6 gave blows by neans of clubs in their
hands and ot her accused persons assaulted with the stones. He
deposed that he ran to the rescue of his uncle and at that tine,
Papanai ka shifted the chopper to his left hand and taking a stone in
his right hand threw the same towards himand it hit on the upper
portion of his forehead. At the sane tine, other accused persons also
hit himw th stones which hit himon different parts of his body.
Sensing the danger he tried to run fromthe place but he fell down
near Ramanai ka’s house and becanme unconscious. He has al so
identified the chopper as well as the iron rod. He has al so recogni zed
the clubs which were in possession of A-3 to A-6. P, W5 \026
Kenpanai ka has nore or | ess supported the version given out by
P.W.1, 2 & 4. He has deposed that A-1 was having a chopper and
A-2 was having an iron rod and the remaining accused i.e. A-3to 6
were armed with clubs and others were throw ng stones. He has also
supported the version that P.W1 fell on her husband to save hi mand
Shankara al so cane to rescue his uncle. But Shankara fell down and
becane unconsci ous. He has also identified the chopper and iron
rod. Similar is the version of P.W6 and P.W7. Learned Additiona
Sessi ons Judge believed all these witnesses and after appreciating
the evidence cane to the conclusion that there is no inconsistency
bet ween them so far as these six accused persons are concerned. A
maj or grievance of |earned counsel for the defence was that all these
wi t nesses belong to the other factions and they are all relations and
there is litigations pending between the parties. Therefore, their
testinony shoul d be discarded as a whole. Learned counsel for the
def ence has al so enphasized that A-1 also received injuries and the
houses of other factions were damaged and | astly he faintly
contended that there is also right of defence to property and he
ultimately submitted that this is a case of free fight and the other part
of the story has not been highlighted by the prosecution. It is true that
whi | e appreciating the evidence of the prosecution w tnesses utnost
care and caution has to be exercised by the trial court. This aspect
was very closely exam ned by |earned Additional Sessions Judge
and therefore, he has acquitted all the remai ning accused persons
except these six persons, against whom he found there is no
anmbi guity about the version. W have al so exam ned the evi dence of
all these witnesses and we are of opinion that the appreciation of
evi dence done by |earned Additional Sessions Judge appears to be
correct and the Division Bench of the H gh Court came to the
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concl usi on wi thout discussing the evidence of the prosecution

wi tnesses in detail and has erroneously disposed of the matter taking
i nto account that when prosecution w tnesses have indulged in over
inmplication then what is the credibility of prosecution w tnesses qua
ot her accused persons. Therefore, the H gh Court took an easy
approach in disbelieving all prosecution w tnesses. This approach of
the H gh Court was not correct. It is conmon experience that

sonetinmes witnesses are prone to | apse of nmenory and sonetines

they overstate the facts but sinply because the statements of the

Wi tnesses are partly not trustworthy that does not nmean that the

whol e of the testinony of the witnesses should be discarded. After
goi ng through the statements of P.W1, the wife of the deceased and
P. W4, Shankar, there cannot be any two opinion on the matter that
they are natural w tnesses and they are close relations and they will
not w ongly depose so far as the real assailants are concerned.
Therefore, |earned Additional Sessions Judge after appreciating the
evi dence of the witnesses i.e. P.W.1 & 4 found that there is

consi stent evi dence against A-1 to A-6 and he has discarded the

evi dence as agai nst-the other accused persons and acquitted them

The approach of learned Additional Sessions Judge appears to be
correct, he scrutinized the evidence closely and he convicted these
si x accused persons against whomthere is sufficient evidence fully
corroborated by eye witnesses. He gave a benefit of doubt to others
where there was conflicting evidence with regard to role played by
themor their presenceat the time of occurrence. He has relied on
the testinony of prosecution witnesses who have fully corroborated

the testinmony of PWM & PW by the other ocular witnesses like
P.W.2,3,56 &7 as well as by medi cal evi dence. Crinmina

Courts while appreciating testinmony of w tnesses should not take

easy approach. Sone exaggeration-or enbellishment can appear in

the testinony because of |apse of tinme or poor nenory. Therefore,
wherever courts find sufficient corroborationthen testinony of such
wi t nesses shoul d be accepted. It is true that when the deceased was
taken to the hospital, all the injuries were not nmentioned by the
doctors who treated himbut the fact remains that in the post-nortem
report, all the injuries received by the deceased have been given in
detail and as such there is no reason to disbelieve that post-nortem
report. It is not the case of the prosecution that 'the post-nortem
report has not been properly prepared or there i's any inconsistency
in the post-mortemreport. In the post-nortemreport it has been
mentioned that the deceased is said to have received 38 tota
injuries, the doctor has noted 29 external injuries and on dissection
of the body of the deceased, he found 9 nore injuries |like fracture
of the parietal and occipital bones, fracture of both corneas of hyoid
bone, haematoma around the facture side, osterior dislocation of right
el bow joint, fracture of left ulna at the junction of middl e and | ower
1/3rd. The nature of injuries corresponds wth the version given out
by the prosecution witnesses. As per the statenents of P.W.1 & 4, it
is categorical that the deceased was given bl ow on the head by
chopper and these injuries correspond with parietal and occipita
regions and also injuries on various parts of the body which can be
caused by iron rod and clubs & stones. Therefore, these injuries

recei ved by the deceased correspond with the version of the
prosecution witnesses. In this connection our attention was invited to
a decision of this Court in the case of Surinder Singh & Anr. V. State
of U P. reported in (2003) 10 SCC 26. In the said case, Their
Lordshi ps have observed as foll ows:

"An order of acquittal should not be lightly
interfered with. Though the appellate court has
full power to review the evidence upon which the
order of acquittal is founded, still while
exerci sing such an appellate power in a case of
acquittal, the appellate court should not only
consi der every matter on record having a
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bearing on the question of fact and the reasons
given by the courts below in support of its order

of acquittal, it nust express its reasons in the
judgrment which led it to hold that the acquittal is
not justified.

Thus, it is obligatory on the H gh Court
whil e reversing an order of acquittal to consider
and di scuss each of the reasons given by the
trial court to acquit the accused and then to
di sl odge those reasons. In the instant case, the
Hi gh Court has discharged the aforesaid
obligation as required and by careful analysis
denol i shed each one of the fundamental |y weak
reasoni ngs given by the trial court."

This Court has further observed with regard to the related wi tnesses
and observed as foll ows:

"Relationship is not a factor to affect the
credibility of a withess. It is nore often than not
that a relation would not conceal the actua
cul prit and nake all egations agai nst an i nnocent
person. Foundation has to be laid if a plea of
false inplication iis nade. In such cases, the
court has to adopt a careful approach and
anal yse the evidence to find out whether it is
cogent and credi ble. Hence, the ground that the
wi tness being a close relative and consequently
being a partisan w tness, should not be relied
upon, has no substance."

On nedi cal evidence also their Lordshi ps observed that when there is

i nconsi stency between the ocul ar testinmony and nedical  evi dence,

then the ocul ar evidence should not - be discarded unless it is found
that the medi cal evidence totally inprobablises the ocul ar evidence.
Similarly, our attention was invited to a decision of this Court in the
case of Kalyan & Ors. v. State of U P. reported in (2001) 9 SCC 632
wherein it has been observed as foll ows:

" The settled position of law on-the
powers to be exercised by the High Court in an
appeal against an order of acquittal is that
though the High Court has full powers to review
the evidence upon which an order of acquittal is
passed, the principle of presunption of
i nnocence of the accused persons is also
equally well settled. Nornmally the views of the
trial court, as to the credibility of the w tnesses,
must be given proper weight and consideration
because the trial court is supposed to have
wat ched t he demeanour and conduct of the
witnesses and is in a better position to
appreciate their testinmony. The Hi gh Court
shoul d be slow in disturbing a finding of fact
arrived at by the trial court.”

Similarly, our attention was invited to another decision of this Court
the case of WIlayat Khan & Ors. v. The State of U P reported in AIR

in
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1953 SC 122. In that case, it has been observed as follows:
" Even in appeal s against acquittals, the

powers of the Hi gh Court are as wide as in

appeal s fromconviction. But there are two

points to be borne in mnd in this connection

One is that in an appeal froman acquittal, the

presunption of innocence of the accused

continues right up to the end; the second is that

great wei ght should be attached to the view

taken by the Sessions Judge before whomthe

trial was held and who had the opportunity of

seei ng and hearing the witnesses."

Therefore, fromthe ratio of the above decisions it is nore than clear
that while the High Court has full power to interfere with the finding of
the trial court but the Hi gh Court should be very slowin reversing the
decision of the trial court because the trial court has the occasion to
wat ch the demeanour of the witnesses very closely. There is no two

opi nion that the H gh Court has full power to re-appreciate the

evi dence and cone to a concl usion i ndependently but the concl usion
which is arrived at by the Hi gh Court should be rational and proper
appreci ation of the testinony of the witnesses. In the present case,
the Hi gh Court has not exam ned the statenent of the w tnesses and
just on a bald statenent that when the prosecution version has been
accepted in full and the w tnesses have tendency to over inplicate,
then what is the guarantee that other part is also true. The Division
Bench has disbelieved the entire prosecution evidence. This

approach of the Hi gh Court, in our view, is not correct. There should
be proper appreciation of evidence and finding has to be recorded

agai nst each witness as to why the said witness is not being believed
when he was believed by the trial court. On the contrary, we have

cl osely exam ned the evidence of the witnesses and after taking chaff
fromthe grain we found that so far as the statement of P.W1, the

wi fe of the deceased and P. W4, Shankar, the nephew of the

deceased, their testinony is trustworthy and there is 'no reason to

di shelieve these two witnesses |eave apart other eye w tnesses.

These two w tnesses who were injured witnesses as they were

exam ned by the doctors and P. W4, Shankar who received such

serious injuries that he becane unconscious, therefore, the
testinony of these two witnesses is wholly reliable so far as these
accused persons are concerned and they have been corroborated by

other eye witnesses i.e. P.W.5 6 & 7and they have been supported

by the nedical evidence also. W are of the view that the testinony
of these witnesses fully substantiate the prosecution case.

Now, coming to the question that the houses of the accused
persons were danmaged and A-1 was also injured, these two factors
whi ch have been pressed in to service by | earned counsel for the
def ence woul d be of no avail. When such an incident took place and
the accused persons were assaulting the deceased and P.W1 and
P.W4 cane to rescue the deceased, in that some injuries mght
have been received by A-1. That does not negate the prosecution
case, the injury on the person of A-1 cannot inprobablise the whole
of the prosecution case. Sonme damage to the house of accused does
not cast any shadow of doubt on prosecution story.

As a result of the above discussion, we allow the State appeal
set aside the order passed by the High Court in Crinminal Appea
No. 962 of 1996 on April 3, 1998, acquitting the accused and affirm
the conviction and sentence passed by the Il nd Additional Sessions
Judge, Mysore in S.C No.46/1986. The accused persons who are on
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bail, their bail bonds are cancell ed and they shall surrender before
the trial court to serve out the remaining sentence within one nonth.
In case they fail to do so, the Superintendent of Police shall arrest
them and send themto jail to serve out the sentence.




