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Leave granted.

Short question involved in this appeal is what is the
requi rement and what neani ng coul d be assigned to ’'Consultation’ as
contenpl at ed under Section 3(1) of the Oissa Lokpal and Lokayukt as
Act, 1995 (hereinafter referred to as "the Act’)? Proviso (a) to Section
3(1) of the Act prescribes that the Governnent shall appoint Lokpa
after consultation with the Chief Justice of the High Court of Oissa
and the Leader of the Opposition, if there-is any.

In a Public Interest Litigation filed under Articles 226 and 227
of Constitution of India in Oiginal Jurisdiction Case No.14728 of
1996, by judgnent and order dated 21.9.2001, the H gh Court of
Oissa set aside the appointnent of appellant as Lokpal on the ground
that there was no effective consultation with the Leader of the

Qpposi tion.

Before dealing with the contentions raised, we would first refer

to the brief facts of the present case. Appellant retired Judge of the
Hi gh Court of Orissa was appointed as the Lokpal by the Governor of
Oissa by issuing Notification dated 26.11.1996.  Before that, as
provi ded under Section 3(1) of the Act, the Chief Mnister of Orissa
wote a letter on 8.10.1996 to the Chief Justice of Oissa Hi gh Court
and the Leader of the Opposition that the three persons naned therein
were under consideration for the Ofice of the Lokpal ‘and requested
themto convey their considered views on the subject. 'By letter dated
10. 10. 1996, the Chief Justice replied that the appellant a retired
Judge of Orissa High Court nmay be appointed as Lokpal. Thereafter,
on 11.11.1996, the Leader of the Opposition wote a letter inter alia
stating that the long record of previous Lokpals was one of pal pable
non- performance and that he construes that act of ’'consultation’ as
envi saged under Section 3(1)(a) of the Act inplies naking of rel evant
suggestions on the issue. It was also stated that he wi shed that the
person to be appointed as Lokpal nust inter alia be a reputed judicia
personality with high integrity, professional maturity and courage of
conviction. According to his know edge, one other person named
therein who was working as Chairman of State Adm nistrative

Tri bunal could be one with such qualities and he may be consi dered
for the august O fice. Thereafter, by Notification dated 26.11. 1996,
the CGovernment of Orissa appointed the appellant as the Lokpal with
effect fromthe date he is sworn in as such.
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After hearing the parties, PIL was allowed and it was hel d that

there was no effective consultation with the Leader of the Opposition
and that the consultation under Section 3(1) of the Act is not an enpty
formality but it should be real, full and effective anbngst the
CGovernor, Chief Justice and Leader of the Qpposition. The Court
observed that there was no consultation with the Chief Justice with
regard to the name suggested by the Leader of the Opposition and if
the Chief Mnister had consulted the Chief Justice, he would have
given his opinion on the sane and, therefore, the consultation as
cont enpl at ed under Section 3(1) of the Act had not taken its ful
course. Therefore, appointment of the appellant as Lokpal was void.
That order is under challenge in this appeal

The | earned counsel for the appellant submtted that the order

passed by the Hi gh Court is, on the face of it, illegal and erroneous. It
is his subm ssion that the suggestion made by the Chief Justice of the
H gh Court woul d have primacy. It is also submitted that the

consul tation with the Leader of the Opposition would not nean that

the CGovernnment should concur with the same or shoul d postpone the
appoi nt nent _of Lokpal and consi der the nanes suggested by the

Leader of the Opposition. He pointed out that in the present case, the
Leader of the Opposition has not nmade any grievance agai nst

appoi nt nent of the appell'ant or has not stated anything that he is not
fit for being appointed to the said post. Merely because he has
suggest ed ot her nane than the nanes which were under consideration

by the Governnent, it cannot be said that the Governnent shoul d wait
and di scuss the name suggested by him

The | earned counsel for the State al so supported the said

contentions and submitted that there was no di spute that the appellant
was having essential qualification and qualities. The Leader of the
Qpposition in his letter has nowhere stated the persons sponsored by
the CGovernment were devoid of essential qualities for being appointed
as Lokpal nor it can be stated that Leader of the Cpposition has

di sagreed with the names proposed by the Government.

As none appeared on behal f of the respondent, who was

petitioner before the Hi gh Court, we appointed | earned senior counse
M. Ramanurthi as Amicus Curiae to assist us. ~He submitted that the
word 'consultation’ has to be interpreted in the context of the post or
public office and the object and purpose for which the provision for

consultation is made. It is his subm ssion that under the Act,
CGovernment is required to appoint a sitting or retired Judge of the
Supreme Court or of a High Court as the Lokpal. 1n thi's context, the

consultation by the Government with the Chief Justice is a sine qua
non. As against this, consultation with the Leader of the Opposition
may be for information so that if there is something against the
proposed nanme, he can draw the attention but the | aw does not require
that the Leader of the Opposition can propose a nane for being

appoi nted as Lokpal

Bef ore appreciating the contention raised by the | earned counse
for the parties, we would first refer to the objects and reasons of the
Act, which provide that it is an act to nake provision for the
appoi nt nent and functi ons of Lokpal and Lokayuktas for the
i nvestigation of administrative action taken by or on behalf of the
Covernment or certain local and public authorities in certain cases and
for matters connected therewith and matters involving acts of
injustice, corruption or favouritism

Rel evant provision which calls for interpretation is Section 3
(1) & (2) of the Act, which reads thus:

"3. Appoi nt rent of Lokpal and

Lokayukt as. (1) For the purpose of conducting
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i nvestigations in accordance with the provisions of this
Act, the Governor shall appoint a person to be known as
the Lokpal and one or nmore persons to be known as the
Lokayukta or Lokayukt as:

Provi ded t hat

(a) the Lokpal shall be appointed after
consultation with the Chief Justice of the
H gh Court of Orissa and the Leader of the
Qpposition, if there is any;

(b) the Lokayukta or Lokayuktas shall be
appoi nted after consultation with the Lokpal

(2) A person shall not be qualified for
appoi ntnent as

(a) Lokpal unless he is or has been a Judge of
the Supreme Court or of a H gh Court; and

(b) A Lokayukta unless he is qualified to be a
Judge of a Hi gh Court."

Further, Section 4(1) inter alia provides that Lokpal or

Lokayukta shoul d not be connected with any political party. In any
case, if he is connected, he is required to sever the connection on
bei ng appointed to the said post. That neans, he nust be an

i ndependent non-political person.” Under Section 7, Lokpal has inter
alia to investigate any action which is taken by or with a general or
speci fic approval of Chief Mnister or a Mnister or a Secretary, in a
case where a conplaint involving a grievance or an allegation is nmade
in respect of such action or such actioncan be or could have been, in
the opinion of the Lokpal, the subject of a grievance or an allegation
The word "M nister’ is defined under Section 2 (i) to mean a nenber

of the Council of Mnisters and includes the Chief Mnister, Deputy
Chief Mnister, a Mnister of State, a Deputy Mnister and the Leader
of Opposition or a Parlianentary Secretary.

In context of the aforesaid functions of the Lokpal and the
required qualification of a person who is to be appointed to hol d such
office, the word 'consultation’ used in Section 3 is required to be
interpreted. As provided under Section 3, a personis not qualified to
be appoi nted as Lokpal unless he is or has been a Judge of the
Supreme Court or of a High Court. In the context of the functions
which are to be discharged by the Lokpal, it is apparent that they are
of utmnost inmportance in seeing that unpolluted adm nistration of the
State is maintained and mal -admi ni stration as defined under Section
2(h) is exposed so that appropriate action agai nst such nal -
admi ni stration and admi ni strator coul d be taken. The investigation
whi ch Lokpal is required to carry out is that of quasi-judicial nature
whi ch woul d envi sage not only know edge of |aw, but also of the
nature and work which is required to be discharged by an
administrator. In this context, the word 'consultation’ used in Section
3(1) Proviso (a) would require that consultation with the Chief Justice
of the H gh Court of Orissa is nust or sine qua non. For such
appoi nt nent, Chief Justice of the H gh Court would be the best person
for proposing and suggesting such person for being appointed as
Lokpal. His opinion would be totally independent and he would be in
a position to find out who is nost or nore suitable for the said office.
In this context, primacy is required to be given to the opinion of the
Chi ef Justice of the High Court. It is true that proviso (a) provides that
Leader of the Opposition, if there is any, is also required to be
consulted. Therefore, if there is no Leader of Cpposition, consultation
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is not required. This would indicate nature of such consultation and
which is to apprise himof the proposed action but his opinion is not
binding to the Government. At the same tinme, his views or objections
are to be taken into consideration. |If sonething is adverse against the
person proposed by the Governnment, he would be entitled to express
his views and point it out to the Government. This, however, would
not mean that he coul d suggest sone other nane and the Governnent

is required to consider it. It would, therefore, be open to the
CGovernment to override the opinion given by the Leader of the
Qpposition with regard to the appoi ntment of a Lokpal who is
statutorily required to be a sitting or retired Judge of the Suprene
Court or of a High Court. Under Section 3(1) of the Act, there is no
qguestion of initiation of proposal by the | eader of the Opposition

This Court in Indian Adm nistrative Service (SCS)
Associ ation, UP and others - v. ‘Union of India and others [1993
Suppl . (1) SCC 730] considered anplitude of the word ’'consultation’
used in Section 3(1) of the Al India Services Act, 1951 which inter
alia reads thus: -

"3.(1) Regulation of recruitnent and conditions of
service. (1) The Central Governnent nmay, after
consultation with the Governments of the States
concerned (including the State of Janmu and Kashmir),
(and by notification in the Oficial CGazette) nake rules
for the regulation/of recruitnent, and the conditions of
service of persons appointed to an Al I'ndia Service."

The Court considered the phrase after consultation with the
CGovernments of States concerned’ “and di scussed nunber of deci sions
on the word 'consultation’ and held thus:

" 26. The result of the above discussion | eads to

the follow ng concl usions:

(1) Consultation is a process which requires neeting
of m nds between the parties involved in the

process of consultation on the material facts and
points involved to evolve a correct or at |east

sati sfactory solution. There should be neeting of

m nds between the proposer and the persons to be
consul ted on the subject of consultation. There
must be definite facts which constitute the
foundati on and source for final decision. The

obj ect of the consultation is to render consultation
nmeani ngful to serve the intended purpose. Prior
consultation in that behalf is mandatory.

(2) VWhen the of fending action affects fundanenta
rights or to effectuate built-in insulation, as fair
procedure, consultation is mandatory and non-

consul tation renders the action ultra vires or

i nvalid or void.

(3) VWen the opinion or advice binds the proposer
consultation is mandatory and its infraction renders
the action or order illegal

(4) When the opinion or advice or view does not bind
the person or authority, any action or decision

taken contrary to the advice is not illegal, nor

becomnes voi d.

(5) When the object of the consultationis only to
appri se of the proposed action and when the
opi nion or advice is not binding on the authorities
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or person and is not bound to be accepted, the prior
consultation is only directory. The authority
proposing to take action shoul d make known t he
general schene or outlines of the actions proposed
to be taken be put to notice of the authority or the
persons to be consulted; have the views or

obj ections, take theminto consideration, and
thereafter, the authority or person would be
entitled or has/have authority to pass appropriate
orders or take decision thereon. |n such
circunstances it anpbunts to an action 'after

consul tation’

(6) No hard and fast rule could be laid, no usefu
pur pose woul d be served by formulating words or
definitions nor would it be appropriate to lay down
the manner in which consultation nust take place.

It is for the Court to determine in each case in the
light of its facts and circunstances whether the
action is 'after consultation”; "was in fact
consulted' or was it a 'sufficient consultation ."

In the aforesaid case, the Court has further observed "the
Central Covernnent is not bound to accept all or every proposal or
counter proposal".

Applying the principle enunciated in the aforesaid judgnent,

Scheme of Section 3(1) of the Act read with the functions to be

di scharged by the Lokpal and the nature of his qualification, it is
apparent that the consultation with the Chief Justice is nandatory and
hi s opi nion woul d have primacy. The nature of the consultation with
the Leader of the Opposition is to-apprise himabout the proposal of
sel ecting a person to the post and also to take his views on the said
proposal . However, the opinion rendered by the Leader of the
Qpposition is not binding on the State Government and the Leader of
the Qpposition would have no power to recomend soneone el se for

the said post.

In the result, the appeal is allowed and the inmpugned judgnent

and order dated 21.9.2001 passed by the High Court of Oissa at
Cuttack in O J.C No.14728 of 1996 is quashed and set aside. There
shall be no order as to costs.




