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ACT:
Cvil Procedure-Respondent seeking relief against a co-

respondent by way of cross-objection-Power ~ of Court of
Appeal - Code of Civil Procedure, 1908 (Act 5 of .1908), O
41, rr. 22, 33.

HEADNOTE
The appel | ant brought three suits claimng full paynent wth
interest in respect of three hospitals constructed by himin
execution of three separate contracts between him and the
Deputy Comm ssioner. The trial Judge decreed the suits for
part of his claimagainst the State of Madhya Pradesh and
hel d that other defendants were not |iable, and accordingly
di smssed the suits against them On appeals preferred by
the State of Madhya Pradesh, the Hi gh Court set aside the
decree against the State Governnent’ and allowed the,
appeals with costs. The plaintiff at that stage prayed for
| eave of the High Court to file a cross-objection and also
for decrees to be passed against the Deputy Conmi ssioner
under O 41, r. 33 of the Code O Civil Procedure, which was
rejected and all the suits were dismssed. It . was  urged
that (1) the State Governnent was liable in respect of al
of these contracts and (2) the H gh Court ought -to have
granted relief against such of the other defendants as it
thought fit wunder O 41, r. 33 of the Code of G vi
Pr ocedure.

Held, that the State Government was not liable in
respect of any of these contracts.

Held, further, that the wide wording of O 41, r. 33
enpowers the appellate court to nmake whatever order it
thinks fit, not only as between the appellant and the
r espondent but also as between a respondent and a

respondent. It could not be said that if a party who could
have filed a cross-objection under O 41, r. 22 did not do
so, the appeal court could under no ci rcunst ances gi ve

himrelief under the provision of O 41, r. 33. Oder 41,
r. 22 permts as a general rule, a respondent to prefer an
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objection directed only agai nst the appellant and
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it is only in exceptional cases that an objection under O
41, r. 22 can be directed agai nst the other respondents.
On the facts of these cases the H gh Court refused to
exercise its powers under O 41, r. 33 on an incorrect View
of the law and so the appeal nust be remanded to the High
Court for decision what relief should be granted to
plaintiff under O 41 r. 33.

Burroda Soundree Dasee v, Nobo Gopal Millick, (1864)
WR 294, Maharaj a Tarucknath Boy V. Tuboor uni ssa
Chowdhrain, (1867) 7 WR 39, Ganesh Pandurang Agte V.
Gangadhar Ramakri shna, ' (1869) 6 Bom H. C. Rep. 2244,
Anwar Jan Bi bee v. Azmut Ali, (1870) 15 WR 26, Tirmama V.
Lakshmanan, (1883) 7 Mad. 215. Venkateswarulu v. Ramuanma
l.L.R (1950) Mad. 874, Jan Mohaned v. P. N. Razden, A Il.R
(1944) Lal. 433 and Ghandi prasad v. Jugul Kishore, A Il.R
(1948) Nag. 377, referred to.

Anat h 'Nath v. Dwarka Nath, A I.R (1939) P. C. 86, held
i nappl i cable.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 207 to 209
of 1961.

Appeals from the judgnment and decree dated August 23,
1957, of the Bonmbay High Court at Nagpur in ‘First Appeals
Nos. 105 to 107 of 1952 from Ori gi nal Decree.

S. T. Desai, J. B. Dadachanji, O C. WMathur and Ravinder
Narai n, for the appellants.

C. K Daphtary, Solicitor Ceneral of India,
N. S. Bindra and R H.  Dhebar for P. D. Menon, for. the
respondent No. 1

G rish Chandra for sardar Bahadur, for respondents Nos.
3 and 8.

1963. February 11. The judgrment of the Court was

del i vered by

DAS GUPTA, J.-The appellant is a building contractor.
He constructed buildings for the Ba
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Gangabai Menorial Hospital, CGondia, Kunwar Tilaksingh Givi
Hospital, Gondia, and also for the Twynam Hospital, Tunsar,
all wthin the district of Bhandara in Madhya Pradesh, in
execution of three separate contracts in ~respect of the
three hospital s which were concl uded between himand Deputy
Conmi ssi oner of Bhandara. Though he received part paynent
in respect of each of these contracts he clainms not to have
received full paynent of what was due to him On April 1,
1948 he brought the three suits out of which these 'three
appeal s have arisen for obtaining paynments which he clains
was due to him H's avernments in all the three plaints are
simlar, except that in respect of one of the suits, ‘wviz.,
the one in respect of the construction work done for the Ba
Gangabai Menorial Hospital, he has also clained the price of
sonme furniture said to have been supplied by him at the
request of the Deputy Commi ssioner. The compn case of the
pl aintiff in these three suits was that the Deput y
Conmi ssioner entered into these contracts ""as repre-
sentative of the Provincial GCovernment" after havi ng
obtained previous sanction of that Government. It was
further his case that the Deputy Conm ssioner, Bhandara, as
the administration head of the hospitals entered into these
contracts and as such was liable to pay the anpbunts due on
the contracts. The plaint also averred that the Condia
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Muni ci pal Conmittee, Gondia, in the suit in respect of Ba
Gangabai Menorial Hospital and the Di spensary Funds
Committee in the other two suits were liable to satisfy
plaintiff's claiminasnuch as they had taken the benefit of
the work done under the contract which was not intended to
be done gratuitously. On these avernents the plaintiff
i npl eaded the Provincial Governnent of the Province of
Central Provinces and Berar as the first defendant, and the
Deputy Comm ssi oner of the Bhandara District, as the second
defendant, in all the three suits. The Gondia Minicipa
Conmittee was inpleaded as the third defendant in
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Suit No. 3-B of 1948, i. e., the suits in respect of Ba
Gangabai Menorial Hospital. The Dispensary Funds Committee
was i npl eaded as the third defendant in the other two suits.
In both, the nenbers of the Dispensary Funds Conmittee were
al so i npl eaded by name as defendants. M. G K Tiwari, who
as Deputy Commi ssioner, Bhandara, signed the argunent was
i mpl eaded’ in-his personal capacity in all the three suits
(Defendant ~No. 4in Suit No. 3-B, Defendant No. 9 in Suit
No. 2-B and defendant No. 14 in Suit - No. 1-B). The State of
Madhya Pradesh was |ater substituted for the Provincia
CGovernment of the Province of Central Provinces and Berar as
the first defendant in all the three suits.

It was admitted in the plaint that the construction could
not be conpleted within the tinme nmentioned in the contracts
but it was pleaded that the time was not the essence of the
contract and further, that the delay was due to the Deputy
Conmmi ssioner’s failure to supply the necessary materials in
time and inclenency of weather and also that tine was
ext ended by the Deputy Conmmi ssioner. In all the three suits
the plaintiff nade his claimat a higher rate ‘than the
contract rate on the plea that, the Deputy Comi ssioner had
sanctioned these higher rates. For the purpose of the
present appeals in which we are concerned solely wth a
guestion of Jlawit is unnecessary to mention the / various
ot her avernments in the plaint.

It is necessary to nention however that in Suit No.3-B the
plantiff asked for a decree of Rs. 21,281/- with costs and
interest fromthe date of suit against defendants 1 to 3 and
in the alternative, against defendant No. 4, i. e., M. G
K. Tiwari. In suit No. 1-B, the plaintiff clained a decree
for Rs. 12,000/- with full costs and future interest from
the date of suit against defendants 1 to 3 and/or defendant
No. 14, i. e., M. G K Tiwari. In Suit

984

No. 2-B, the plaintiff asked for a decree for Rs. 32,208/-
with costs and future interest against defendants 1 to 3
and/or defendant No. 9, i. e., M. G K Tiwari.

The nmain contention of the State of Madhya Pradesh in
resisting the suits was that the agreenment “for t he
construction of the buildings was not nmade on behal f of the
State Government and also that the hospital was not
government hospital and therefore it had no -liability. The
sanme contentions were raised by the Deputy Conm ssioner
Bhandara and M. Tiwari, personally. Al of them further
contended that even on nerits the plaintiff was not entitled
to any relief, for, though tine was essence of the contract
the work was not finished within the tinme agreed upon. They
also resisted the plantiff’s claimto increased rates on the
ground that the previous sanction of the Deputy Conmi ssi oner
had not been obtai ned. Another contention raised in all the
suits was that the plaintiff’s claimwas barred by tine.
The other defendants also contested the suits on grounds
which it is wunnecessary for the purpose of the present
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appeal s to set out.

The Trial judge held that the agreenents in question
were made for and on behalf of the State and further, that
the constructions had "beyond doubt benefited the State" and
so the State was liable. The |learned judge also rejected
the wvarious objections raised by the defendants to the
plaintiff’s claimon nerits except that he disallowed part
of the plaintiff's claimand gave the plaintiff a decree for
part of his claimagainst the State of Madhya Pradesh in al
the three suits. He al so held that none of the other
defendants were |liable and dismssed the suits as against
them

Against the Trial Court’s decision in these suits the
State of Madhya Pradesh preferred appeals to
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the H gh Court of judicature at Nagpur. During the pendency
of these appeals the State of Madhya Pradesh was substituted
by the State of Bonbay. |In all these appeals the plaintiff
Pannal al was inpl eaded as the first respondent; and all the
ot her defendants were also inpleaded as respondents.
Di sagreeing wth the Trial Court the H gh Court held that
the contract entered into by the Deputy Conm ssioner was not
bi ndi ng on the State CGovernnent; t hat t he Deput y
Conmi ssi oner signed the contract at his own discretion; and
further, the contracts not having been entered into in the
formas required under s. 175(3) of the Government of India
Act , 1935, were not enforceabl e agai nst t he State
CGover nrrent . The High Court also held that the Governnent
could not be held to have ratified the action of the
contracts entered into by the Deputy Comm ssioner. The Hi gh
Court also rejected the argunent that the Governnent having
received the benefit of the works nust pay for ‘them on
their finding that the hospitals were  not gover nirent
hospitals and Governnment "can in-no sense be regarded as
havi ng benefited by anything done with respect to thenm. ©On
these findings the H gh Court set aside the decree passed by
the Trial Court against the State Governnent and al l'owed the
appeal s with costs.

It appears that a prayer was nade on behalf of the
pl aintiff-respondent that the H gh Court should pass decrees
agai nst the Deputy Conmm ssi oner, Bhandara, under O . 41, r.
33 of the Code of Civil Procedure. That prayer was rejected
by the High Court in these words : -

"Shri Phadke then prayed that under O der 41
rule 33 of the Code of Civil Procedure we
shoul d pass decrees against the Deput y
Conmi ssi oner, Bhandara, who was indubitably, a
party to the contracts. Though the provisions
of Order 41,
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rule 33 are wide enough to pernit this we do
not see any reason why we shoul d exercise our
power when it was open to the respondent No. 1
to prefer a cross-objection against the
di smi ssal of his suits agai nst those
defendants, as well as against sone other
def endants. "

The Hi gh Court also rejected the Counsel’s prayer to
grant himleave to file a cross-objection at that stage. In
the result, all the three suits were dismssed by the Hgh
Court in their entirety. The H gh Court however granted a
certificate wunder Art. 133(1)(c) of the Constitution. On
the basis of that certificate these three appeal s have been
preferred by the plaintiff.

Two grounds were urged in support of the appeals. The
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first was that the Hi gh Court was wong in holding that the
State Governnment was not |liable. The second ground urged
was that, in any case, the Hi gh Court ought to have granted
relief to the plaintiff against such of the other defendants
as it thought fit under the provisions of Order 41, rule 33
of the Code of Civil Procedure.
There is, in our opinion, no substance in the
appel l ant’s contention that the State Governnment was |i able.
On the naterials on the record, it appears clear to us that
the Deputy Commi ssioner did not act on behalf of the State
CGovernment in signing the contracts. Nor can it be said
that the State Covernnent derived benefit fromthe work done
by the plaintiff. |In our opinion, the H gh Court was right
in its conclusion that the State Governnent was not liable
in respect of any of these contracts and rightly dism ssed
the suits as against the defendant No. 1. This position was
not seriously disputed before us.
There is ‘however nuch force in. the appel l ant’ s
contention that the H gh Court ought to have exercised its
jurisdiction under O. 41, r. 33 of the Code
987
of Cvil Procedure in favour of the plaintiff. The
operative portion of that rule, which was for the first time
introduced in the Cvil Procedure Code in 1908, is in these
words : -
"33.. The appellate court shall have power to
pass any decree and make any order whi ch ought
to have been passed or nade, and to pass or
make such further or other decree or order as
the case may require, and this power nmay be
exerci sed by the Court notw thstanding that
the appeal is as to part only of the decree
and may be exercised in favour of all or any
of the respondents or parties, although such
respondents or parties may not have filed any
appeal or objection."

A proviso was added to this by Act 9 of 1922 which, 'however,

does not concern us. It is necessary however to set out the

illustration to the rule which runs thus :
"A clains a sumof noney-as dueto himfrom X
or Y, and in a suit against both obtains a
decree against X X appeals and A and Y are

respondents. The appel |l ate court decides in
favour of X It has power to pass a decree
agai nst Y."

Even a bare reading of Order 41, rule 33 is sufficient to
convince any one that the wide wording was intended to
enpower the appellate court to make whatever order it thinks
fit, not only as between the appellant and the  respondent
but also as between a respondent and a respondent. It
enpowers the appellate court not only to give or refuse
relief to the appellant by allowi ng or disnissing the appea
but also to give such other relief to any of the respondent

as "the case may require.” In the present case, if there was
DO i mpedinment in law the Hi gh Court could
988

therefore, though allowing the appeal of the State by
dismssing the plaintiff's suits against it, give the
plaintiff a decree against any or all the other defendants

who were parties to the appeal as respondents. VWile the
very words of the section make this position abundantly
clear the illustration puts the position beyond argunent.

The Hi gh Court appears to have been in no doubt about its
power to give the plaintiff relief by decreeing the suits
agai nst one or nore of the other defendants. But say the
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| earned judges, "we do not think it proper to do so as the
plaintiff could have asked for this relief by filing a
cross-objection under O. 41, r. 22, C P. C, but has not
done so." The logic behind this seens to be that the cross-
objection under O. 41, r. 22 could be filed only within the
time as indicated therein and if a respondent who could have
filed a cross-objection did not do so, is given relief under
O. 41, r. 33, O. 41, r. 22 is likely to become a dead
letter.

The whole argunment is based on the assunption that the
plaintiff could, by filing a cross-objection under O. 41,
r. 22, Civil Procedure Code,, have challenged the Tria
Court’s decree in so far as it dismssed the suits against
the defendants other than the State., W are not, at present
advi sed, prepared to agree that if a party who could have
filed a cross-objection under O. 41, r. 22 of the Code of
G vil procedure has not done so; the appeal Court can under
no circunstances give himrelief under the provisions of O.
41, r. 33 of the Code. It is, however, not necessary for us
to discuss the question further as, in our opinion, the
assunption_nade by the High Court that the plaintiff could
have filed a cross-objection is not justified.

VWhet her or not a respondent can seek relief against any
ot her respondent by a cross-objection

989
under O. 41, r. 22. Cvil Procedure Code, was a vexed
question in Indian courts for a long tine. The present

Order 41, r. 22 has taken the place of the forner s. 561 of
the Code of 1882. Indeed, the provision as regards raising
an objection by a respondent without a separate appea
appears even in the Code of 1859 as s. ~ 348. "The sane
provision in alittle nore detailed formwas enacted in the
Code of 1877 as s. 561. It was reproduced in the Code of
1882 also as s. 561 with slight anendnments in these words : -
" Any respondent ~though he may not have
appeal ed against any part of the decree, nmay
upon the hearing not only support the decree
on any of the grounds deci ded-against him in
the court bel ow, but take any objection'to the
decree which he coul d have taken by the way of
appeal , provided he has filed a notice of such
objection Dot |ess than seven days before the
date fixed for the hearing of the _appeal
Such objection shall be in the formof a neno-
randum, and the provisions of s. 541, so far
as they relate to the formand contents of the
menor andum of appeal shall apply thereto.
Unl ess the respondent files with objection a
witten acknow edgenent fromthe appellant or
hi s pl eader of having received a copy thereof,
the Appellate Court shall cause such“a copy to
be served, as soon as may be after the filing
of the objection, on the appellant or his
pl eader, at the expense of the respondent.™
The question whether a respondent could by way of cross-
obj ection seek relief against another respondent under these
provisions was first raised before the courts alnpst a
century ago. Both the Calcutta and the Bonbay Hi gh Courts
held in a nunber of cases that ordinarily it was not open to
a respondent
990
to seek relief as against a co-respondent byway of
obj ection, though in exceptional cases this could be done.
(Vide Burroda Soundree Dossee v. Nobo Gopal Millick (1),
Maharaja Tarucknath Roy v. Tuboornnissa Chowdhrain (2),
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Ganesh Pandurang Agte v. Gangadhar Rankrishna (3) , Anwar
Jan Bibi v. Azmut Ali(4). These decisions it is proper to
mention were given under the Code of 1859 where s. 348
provided that "Upon hearing of the appeal, the respondent
may take any objection to the decision of the |ower court
which he mght have taken if he had preferred a separate
appeal from such decision.” After this section was replaced
by s. 561 in the Code of 1877 and the Code of 1882 the
guestion whether a respondent can file an objection against
anot her respondent cane up before the courts several tines
and the decision remained the same. The Patna and the
Al | ahabad High Courts also took the view that as a genera

rule the right of a respondent to wurge cross-objections
should be Ilinmted to asking relief against the appellant
only and it is only where the appeal opens up questions
whi ch cannot be di sposed of properly except by opening up
matters as between correspondents that relief agai nst
respondents can al so-be sought by way of objections. The
Madras' High Court took a different view in Timmyya V.
Lakshmanan (5), and held that the words of the section were
wi de enough to cover all objections to any part of the
decree and it was open-to a respondent seek relief under
this section even against another respondent, and this view
was reiterated by that Court even after the Code of 1908
nmade an inmportant change in the provision by using the word
"cross-objection" in place of "objection". Utimtely
however in 1950 a Full Bench of the Madras Hi gh Court in
Venkat eshwarl u v. Rammanma (1), considered the question again
and decided overruling all previous decisions that on a
proper construction of the | anguage, Or. 41, r. 22 confers
only a restricted

(1) (1864) WR 294.

(2) (1867) 7 WR 39.

(3) (1869) 6 Bom H. C. Rep. 244.

(4) (1870) 15 WR 26.

(5) (1883) 7 Mad. 215.

(6) L R (1950) Mad. 874.
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right on the respondent to prefer objection to the ‘decree
without filing a separate appeal; that such objection

should, as a general rule, be primarily against the
appel l ant, though in exceptional cases it nmay incidentally
be al so directed agai nst the other respondents. The Lahore
H gh Court which had earlier followed the forner view of the
Madras High Court also decided in Jan Mohamed v. P. N
Razden (1), to adopt the other view held by the H gh Courts
of Al l ahabad, Bonbay, Calcutta and Patna. The Nagpur Hi gh
Court has al so adopted the sane view. (Vide Chandi prasad v.
Jugul Kishore) (2).

In our opinion, the view that has now been accepted by al
the Hi gh Courts that Order 41, r. 22 pernits as a  genera
rule, a respondent to prefer an objection directed only
against the appellant and it is only in exceptional ' cases,
such as where the relief sought against the appellant in
such an objection is intermxed with the relief granted to
the other respondents, so that the relief against the
appel l ant cannot be granted w thout the question being re-
opened between the objecting respondent and other respon-
dents, that an objection under Or. 41, r. 22 can be directed

against the other respondents, is correct. VWhat ever  may
have been the position under the old s. 561, the use of the
wor d "’ cross-objection” in O. 41 r. 22 expresses
unm stakably the intention of the legislature that the
objection has to be directed against the appellant. As

Raj ammannar C. J., said in Venkataswlu v. Ramama (3).
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"The | egislature by describing the objection which could be
taken by the respondent as a "cross-objection" nust have
del i berately adopted the view of the other High Courts. One
cannot treat an objection by a respondent in which the
appel l ant has no interest as a cross-objection. The appea
is by the appellant against a respondent, the cross-
obj ection -nmust be an objection by a respondent against the
appel lant". We think, with respect, that these observations
put

(1) A 1.R 1944 Lah. 433.

(2) A I.R 1948 Nag. 377.

(3) I.L.R (1950) Mnd. 8741
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the matter clearly and correctly. That the |legislature also
wanted to give effect to the views held by the different
H gh Courts that in exceptional cases as mentioned above an
objection can be preferred by a respondent against a
correspondent is indicated by the substitution of the word
"appel lant"™ in thethird paragraph by the words "the party
who may be affected by such objection.”

On the facts of the present case, we have conme to the
conclusion that it was not open to the plaintiff appellant
before the High Court to file any cross-objection directed
agai nst the other defendants who were-correspondents. The
H gh Court was therefore wong in refusing to consider what
relief, if any, could be granted to the plaintiff under the
provisions of O. 41, r. 33, Cvil Procedure Code.

Lear ned Counsel. who appeared for the Gondiia Minicipality
in Cvil Appeal No. 209 of 1961, relied on the decision of
the Privy Council in Anath Nath v. Dwarka Nath (1), for his
contention that rule 33 could not be rightly used in the
present case. In that case the plaintiff- challenged a
revenue sale as wholly void for want of jurisdiction and bad
for irregularities and further contended that the respondent
had been qguilty of fraud —or~ inproper conduct to the
prejudice of his co-owners in the estate. The Trial Court
rejected the plaintiff's casethat the sale was void for
want of jurisdiction and bad for irregularities but accepted
the other contention and gave the plaintiff a decree. On
appeal, the H gh Court held that no- fraud - -or _inproper
conduct towards co-owners in respect of the revenue sal e had
been proved agai nst respondent No. 1. The High Court refused
to grant any relief to the plaintiff on the other ~ground
whi ch had been rejected by the Trial Court in the view that
it was no |onger open to the plaintiff who had not filed any
cross-objections to the decree of the Trial Court to
mai ntain that the revenue
(1) AIl.R 1939 P.C. 86.
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sale should be set aside for want of jurisdiction or

irregularity. |In accepting this view of the H gh Court the

Privy Council observed : -
"I'n their Lordships viewthe case canme clearly
within the condition inposed by the concluding
words of sub-r. (1) of R 22, "’'provided he
has filed such objections in the Appellate
Court, etc., etc". It was contended however
that the | anguage of R 33 of the same O der
was w de enough to cover the case. Even if
their Lordshi ps assume that the Hi gh Court was
not wholly wthout power to entertain this
ground of appeal -an assunption to which they
do not commit thenselves-they are clearly of
opi nion that Rule 33 could not rightly be used
in the present case so as to abrogate the
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i mport ant condi tion whi ch prevents an
i ndependent appeal from being in ef f ect
brought wi thout any notice of the grounds of
appeal being given to the parties who
succeeded in the courts bel ow. "

This decision is of no assistance to the respondents.

For the question which we have considered here, viz., how
fir it is open to a respondent to seek relief against a co-
respondent by way of cross-objection did not fall for
consi deration by the Privy Council. The Privy Council based

its decision on the viewthat it was open to the respondent
before the High Court to file a cross-objection under O.
41, r. 22 against the appellant and had not to consider the
guestion now before us. ~We think it proper also to point
out that the decision of the Privy Council in Anath Nath’s
case (1), should not be considered as an authority for the
proposition that the failure to file a cross-objection-where
such objection could be filed under the |awinvariably and
necessarily excludes the application of Or. 41, r. 33.
There their Lordshi ps assunmed, w thout deciding, that the
(1) A I1.R 1939 P. C. 86,
994
Hi gh Court was not wholly w thout power to entertain the
ot her ground of appeal but in the special circunstances of
the case they thought that it would not have been right to
give relief under the provisions of Rule 33 to t he
appel | ant .
As the H gh Court has refused to exercise its powers under
O. 41, r. 33 of the Code of Civil Procedure on an incorrect
view of the law the matter has to go back tothe Hi gh Court.
We maintain the H gh Court’s order in so far as-it dism sses
the suits against the State of Bonmbay but set aside the
order in so far as it dism sses the suits against the other
def endants and send the case back to the H gh Court in order
that it may decide, on an examination of the nmerits of the
case, whether relief should be granted to the plaintiff
under the provisions of O. 41, r. 33, Cvil Procedure Code.
Costs incurred in this Court will abide the final result in
the appeal s before the Hi gh Court at Bonbay.

Appeal s allowed in part.

Case renmanded.
995




