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| ncome-t ax- Managi ng Agent relinquishing part of conm ssion
due from managed conpany-VWhet her anount . relinqui shed
deducti bl e as expenditure expended whol 'y “and exclusively
for Purpose of his business-Finding, if one of fact-Indian
I ncome-tax Act, 1922 (XI O 1922), S. 1Q(2) (XV).
HEADNOTE

The assessee was t he Managi ng Agent of a conpany and for the
accounting year 950 its total conmission was Rs.” 3,09, 114.
At the oral request of the Directors of the Conmpany mnade
during the accounting year the assessee agreed to accept Rs.
1,00,000 only as its commssion and relinquished the
bal ance. The Incone-tax Officer and the Appellate Assistant
Comm ssioner hold that the sumof Rs. 3,09, 114 had accrued
to the respondent as conmission and that the whole anount
was taxable. On appeal the Appellate Tribunal held that out

of the accrued conm ssion the amount relinquished, i.e. Rs.
2,09,114, was allowabl e expenditure under S. 10(2) (Xv) O
the Income-tax Act. The Tribunal found that: (i) the
fi nanci al condi tion of t he nanaged conpany was

unsati sfactory, (ii) in the past also the assessee had been
remitting part or whole of its conm ssion when the ‘profits
of the mnaged conpany were unsatisfactory, (iii) in the
year of account the profits of the Company woul d have  been
Rs. 3,63,078 if the whole comm ssion was deducted, which
woul d be the | owest since 1940, (iv) it was not a bounty by
the respondent to the managed conpany, (v) the business of
the respondent was so linked up with the managed conpany
that if the latter was put on a sounder position the
assessee would also get a larger commission in future, and
(vi) the respondent had accepted Rs. 1,00,000 at the
i nstance of the managed conpany. The appellant contended
that S 10(2)(xv) applied only when the expenditure was
incurred directly for the purpose of the business of the
assessee and not when it affected his business only
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indirectly as a result of the benefit to the nanaged
conpany.

Hel d, that the finding of the Tribunal that the anpbunt which
was clainmed as a deductible allowance under S. 1Q(2)(XV) was
laid out wholly and exclusively for the purpose of the
assessee’s business was one of fact and as there was
evi dence to support it, it could not be interfered with. In
deci ding whether the paynent was a deductible expenditure
the question of commercial expediency and the principles of
ordi nary conmer ci al trading had to be t aken into
consi der ati on. If the payment of expenditure was incurred
for the purpose of the trade or business of the assessee it
did not matter that the paynment enured to the benefit of a
third party also. Another test was whether the transaction
was properly entered “intoas a part of the assessee’s
legitimate

39

commercial  undertaking in order to facilitate the carrying
on of | its business. But if the expense was incurred for
fostering the business of another only or was nade by way of
di stribution of profits or-was wholly gratuitous or for sone
i mproper or oblique purpose outside the course of business
then the expense was not deducti bl e.

Tata Sons Ltd v. The Conm ssioner of 1Income-tax, Bonbay,
(1950) I.T.R 460, 'Union Cold Storage Conpany Ltd. v. jones,
8 T.C. 725 and Cdhans Press Ltd. v. Cook, 23 T.C 233,
referred to.

Usher's WItsltire Brewery Ltd. v.  Bruce, 6 T.C 399,
Easterr Investnments Ltd. v. The Conm ssioner of " Income-tax,
West Bengal. [1951] S.C.R 594 and Atherton v. British
I nsul ated & Hel sby Cables Ltd, 1o T.C. 156, relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 167 of 1958.

Appeal by special |eave fromthe judgnent and order

the February 15, 1955 of the Bonmbay Hi gh Court in Incone-tax

Ref erence No. 29 of 1953.

C K. Daphtary, Solicitor General of I'ndia, -B. Ganapath

lyer and -D. Qupta, for the appellant.
N.A. Palkhivala and |I. N Shro for respondent.

February 17 The Judgnent of the Court was delivered by
KAPUR J.-This is an appeal by special |eave against

judgrment and order of the Hi gh Court of Bombay. It

out of a reference by the Income. tax Appellate Tribuna
under s. 66(1) of the Indian Income-tax ~Act (hereinafter
termed the Act.) The appellant in this appeal is

Conmi ssi oner of Inconme-tax and the respondent

partnership firmwhich, by an agreenent dated Septenber

1935, was appointed the Managi ng Agent of the Keshav

Ltd., Petlad. For the sake of convenience the respondent
firm will, in this judgnent, be termed the Managing ~Agent
and the Keshav MIIls Ltd., the Managed Conpany. By cl.
this agreenent the' Mnagi ng Agent was to get a comm ssion
of 4% on the sale proceeds of the cloth, yarn or other goods

manuf actured and sold by the conpany and 15% on t he

of bills for charges of ginning and pressing and dyei ng

bl eaching and on the anount of |abour bills and other

done in the running of the factory. The comm ssion
excl usi ve of other charges such as adat, interest, discount,

br okerage etc.
40

The anopbunt of conm ssion was to be credited in the account
of the Managi ng Agent every six nonths and it was entitled
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to interest at the rate of six per cent. per annum on the
amount so credited. There were other conditions in the
Agency Agreenment which are not necessary for the purposes of
this case. The total commission for the accounting vyear
1950 was a sum of Rs. 3,09, 114. Sonetime during the
accounting year, at the oral request of the Board of
Directors of the Managed Conpany, the Managi ng Agent agreed
to accept a sumof Rs. 1,00,000 only as its conm ssion which
was credited to the account of the Managing Agent in the
books of the conpany at the end of the year 1950. The
I ncome-tax O ficer and the Appellate Assistant Conmi ssioner
held that the anmobunt which accrued as commission to the
Managi ng Agent was ‘Rs. 3,09, 114 and that anmpbunt was taxabl e.
An appeal was taken to the Inconme-tax Appellate Tribunal by
the Managing Agent. By an order dated February 26, 1953,
the Appellate Tribunal held that the amount which accrued to
the Managing Agent as commi ssion was Rs. 3,09,114 but it
accepted Rs. 1,00,000 as taxable income and Rs. 2,09, 114 was
helld to be an allowabl e expenditure within s. 10(2)(xv) of
the “Act and it was therefore allowed. The Tribunal in its
order said that in the past also the Managi ng Agent had, in
the interest of the Managed Company, waived a portion of the
Conmi ssion and t hen nade the foll ow ng observation

" The Tribunal has also held that if the Managing Agency
Conmi ssion or apart thereof is foregone in the interest of
the Managed Company, it would be allowed as an expenditure
under Section 10(2)(xv) of the Act. W allow the anount
f oregone under Section 10(2)(xv)."

Against this order, at the instance of the appellant, a case
was stated to the Bonbay H gh Court for its opinion on the
foll owi ng two questi ons:

(i)Whether on the facts and inthe circunstances of the
case, the sumof Rs. 2,09, 114 was assessable in the hands of
the assessee as its incone.

(ii) If the answer to question (i) is in the affirmative
whet her the said sumis an all owabl e

41

deduction fromthe assessee's incone under Section 10(2)(xv)
of the Act.

The judgnment of the H gh Court shows that it was inclined to
deci de the questions in favour of the appellant, but at the
instance of the Managi ng Agent the Appellate Tribunal® was
directed to subnit a supplenmentary Statenent.

No fresh evidence was | ed before the Tribunal but it appears
that some enphasis was laid on a letter~ of the Mnaging
Agent dated Septenber 18, 1951, sent to -the Income-tax
Oficer. In this letter the Managi ng, Agent had stated that
the only comm ssion which accrued to it was a sum of Rs.
1,00,000 and nothing had been foregone from out of the
conmission or relinquished. It is also stated that the
amount of Rs. 1,00,000 accrued because of the variation of
the terns of the Managi ng Agency Agreenent. Reference was
also made in the letter to the Bal ance Sheet of ‘the Mnaged
Conpany endi ng Decenber 31, 1950, showi ng that the paid up
capital was rupees 30 lacs, depreciation fund rupees 14
lacs, totalling rupees 44 lacs. As against this sum the
Bl ock Account showed a debit of over rupees 48 lacs and it
was with the object of strengthening the financial position
of the Managed Conpany and in its interest that the Chairman
of the Board of Directors had requested and the Managing
Agent had agreed to aceept rupees 1 |lac as conmi ssion. The
I ncome-tax Appellate Tribunal submtted a, supplenentary
Statenment of Case dated May 3, 1954, in which it said (1)
that there was no oblique notive in accepting Rs. 1,00, 000
instead of rupees 3 lacs odd as conmission and that the
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rem ssion was bona fide. It was also remarked that it was
not even faintly suggested by the Departnent that what was
given up by the Managi ng Agent fromthe conmi ssion was done
with sone dishonest notive; (2) the amount foregone by the
Managi ng Agent was an expenditure incurred wholly and
exclusively for the purpose of the business of the Managing
Agent; (3) that when the appeal was decided by the Appellate
Tribunal it did not have the slightest doubt in its mnd

t hat t he conmi ssi on was f oregone for busi ness
consi derations; and (4) that the

6

42

amount was given up or expended for reasons of commercia
expedi ency. A very significant Par agr aph in t he
suppl enentary Statenment of the Case was paragraph 4 which
stated:.

" It was ~assumed that-what was in the interest of the
managed conpany was in the interest of the managing agent.
file interests of the managi ng agent and the nanaged conpany

are, so to say, linked up. If the nmanaged conmpany is put on
a sounder position, not only the sharehol ders of the managed
conpany benefit, but also the managi ng agent, inasmuch as

the managi ng agent woul d get a larger commission in future."
The basic facts which arise out of the Statement of the Case
and the docunent's which were produced by the Managi ng Agent
are: (1) the rather unsatisfactory financial position of the
Managed Conpany as shown by the Bal ance Sheet; (2) in the
past al so the Managi ng Agent had been remtting a part or
whol e of the comm ssion whenever the profits of the Managed
Conpany were unsatisfactory; (3) in the year of account the
profits of the nanaged conpany as per - profit and |oss
account were Rs. 5,72,192. This was after paying to the
Managi ng Agent a conm ssion of 'Rs. 1,00,000 and if the whole
of the accrued conmi ssion had been deducted then the profits
woul d have been Rs. 3,63,078 which would be the |owest
amount since 1940 -and the amount of comm ssion would have
been the highest; (4) it was not a bounty by the Managing
Agent to the Managed Conpany; (5) the business of the
Managi ng Agent was so linked up with the Managed Conpany
that if the latter was put on a sounder” position the
Managi ng Agent woul d al so get a |l arger conm ssion in future;
and (6) the Managi ng Agent had accepted Rs. 1,00,000 at the
instance of the Chairman of the Board of Directors of the
Managed Conpany. This was the material~ on which the
Tri bunal gave a finding in its suppenentary Statenent | that
what was given up by the assessee was an expenditure for the

pur pose of the assessee’s business’. On this statenent the
Hi gh Court by its judgnment dated February 15, 1955, held

43

the finding of the Appellate Tribunal to be one of fact. It
said :

“ Now this is a finding of fact and unless it can be
suggested that there was no evidence to support the finding
of fact we are concluded by this finding of fact.™

Therefore the question in regard to s. 10(2)(xv) -was
answered in favour of the Managing Agent. It is against
this judgrment and order that the. appellant has cone in
appeal to this Court by special |eave.

For the appellant it was argued that there was no evidence
in support of the finding that the anount of about rupees 2
| acs which was foregone by the Managi ng Agent was whol |y and
exclusively laid out for the purpose of the Managi ng Agent’s
busi ness and enphasis was laid on the finding of the
Appellate Tribunal in its order dated February 26, 1953,
that in the past the -Comm ssion had been given up by the
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Managi ng Agent in the interest of the Managed Conpany and
that if the Managi ng Agent’s commission or part thereof was
foregone in the interest of the Managed Conpany it was not
an allowable expenditure under s. 10(2)(xv). It was also
argued that there was no evidence in support of the finding
that the ampbunt was expended for the benefit of the Managi ng
Agent and that even if as -a result of the anmount being
foregone the Managi ng Agent was hel ped because it benefited
the Mnaged Conpany, then s. 10(2)(xv) would not be
attracted; in other words the question had to be | ooked at
fromthe point of view of the direct concern of the Minagi ng
Agent and not of renoter or indirect result which may flow
as a result of the benefit to the Managed Conpany and in
each case the question on each set of facts is whether the
benefit is to the assessee i. e., the Managi ng Agent or to
sone one el se

In his argunent the |learned Solicitor General referred to t
& foll owing cases:

Tata Sons Ltd. v. The Conm ssioner of Incone-tax, Bonbay
(1). There the assessee was the Managi ng Agent of another
conpany and was entitled to receive comm ssion on the net
profits of the Managed Com

(1) [21950] 18 1.T.R 460.

44

pany. During “the relevant year the assessee voluntarily
paid a sumof noney towards the bonus which the Managed
Conpany paid to sone of its officers and clainmed it as a
deducti bl e expendi ture under s. 10(2)(xv) of the Act. Thi s
deduction was allowed onthe ground that the object of the
payment from the point of view of comrercial principles was
to increase the profits of the Managed Conpany and thereby
the Comm ssion of the Managing Agent. It was argued-there
also that the paynent was entirely gratuitous but that
contention was repelled, because the object of the paynent
from the point of viewof commercial principles was to
increase the efficiency of the Managed Conpany and thereby
to increase the profits of the Managed Conpany and the
conmi ssion of the Managing Agent. And thus there was an
i mportant nexus between the Managed Conmpany and the Managi ng
Agent. It was also held that the question whether noney was
whol |y expended or laid out for the purpose of the ~business
of the assessee conpany nust be determined upon - principles
of ordinary comercial trading

The second case was Union Cold Storage Conpany Ltd. v. Jones
(1). There a British conpany transferred its foreign cold
storage business carried on by it directly or through
subsidiary conpanies to an American Conpany for a term of
years in consideration of certain annual paynments to the
subsidiary conpanies and of a guarantee of any sum
necessary to neet its fixed charges and naintain its
di vi dends. The property renained the property of the
British Conpany but it was placed under the sole control of
and was used by the Anmerican Company for its own business.
There was no dem se or |ease to the American Conpany and no
rent was payable but the Anerican Conpany was to keep it in
proper repair and working order. The British Conpany paid
fire insurance premuns in respect of the prenises machinery
etc., and claimed deductions for the sunms so paid out of its
profits and for wear and tear of the machinery and plant of
the transferred business. It was held that the insurance
prem uns did not

(1) 8 T.C 725,

45

represent money wholly and exclusively laid out for the
purpose of trade of the assessee conpany as the machinery
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and plant were not wused for those purposes and the
deductions claimed were therefore not admi ssible. It was
argued in that case that by the agreenent the assessee
conpany had secured not only the right to receive upto the
sum speci fied but also that the American conpany would have
an incentive to send business to the assessee conpany in
order that its profits should reach that specified figure
and therefore the expenditure was deductible. But it was
held that in order to be so deductible it had to be for the
benefit of the trade which imediately concerned t he
assessee conmpany. It was also held that if it was of such a
nature then the deduction was prima facie a proper one even
though it might inure to the benefit O a third party and
the matter bad to be tested fromthe point of view of the
assessee conpany-

The |learned Solicitor General relied upon a passage in the
j udgrment at p. 741

"N - they (the Comm ssioners) find that there was a
reflex result of this Agreenent which inured to the benefit
of . _the Appellant Conmpany but | think in terms they indicate
-that that result was not a direct result but a reflex
result. In their reasons in which they cane to their con-
clusion they say the arrangenents with regard to the stores
and machi nery and plant were not of an ordinary nature and
they did not extend the Appellant Conpany’s narket. They
al so say that' the machinery and plant in question is used
primarily for the purposes of the trade of the Nationa

Conpany. With those findings before us'| think it is quite
clear as a mtter of fact that the facts so f ound
differentiate this case wholly from Usher’s case."

From this it was sought to be argued that what one is to
look at is the direct result to the assessee and not renoter
or indirect results. , Wuat the court found in that case was
that insurance prem uns were paid by the British Conmpany as
owners and not in the course of business and that the assets
were wused not for its business but for the Dbusiness of
anot her.

46

The real test laid down after reference to Usher’s Wltshire
Brewery Ltd. v. Bruce(l) was that deduction may be allowed
in cases where the paynent or expenditure-is incurred for
the purpose of the trade of the subject making the return
and it does not matter that this paynent may inure to the
benefit of a third party.

Anot her case relied on was Eastern lnvestments Ltd. v. The
Conmi ssi oner of |ncone-tax, Wst Bengal (2) where a private
[imted company had a share capital of rupees 250 l|acs of
whi ch shares of the value of rupees 50 | acs were held by A
and the remaining by his nom nees. The conpany was in need
of noney ,and with the consent of Ait resolved to reduce
the share capital by rupees 50 | acks by the conpany taking
over rupees 50 lacs worth of shares and \issuing to A
debentures of the face value of rupees 50 lacs carrying
interest at 5% The Income-tax Appellate -Tribunal and the
High Court held that the interest on debentures was not - an
al l owabl e expenditure wunder s. 12(2) of the Act. Thi s
Court, on appeal, was of the opinion that the transaction
was of a conmercial nature fromthe point of view of the
assessee conpany and on a review of all the facts it came to
the conclusion that the transaction was voluntarily entered
into idorder indirectly to facilitate the carrying on of
the business of the company and so made on the ground -of
conmer ci al expedi ency. The argunent .-,hat the debentures
were held by the sharehol der was rejected on the ground that
it made no difference whether the debentures were held by
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the shareholder or by an outsider. The test laid down by
this case therefore was that in the absence of fraud or an
oblique notive and if a transaction is of a nature which is
entered into in the course of business of the assessee and
is comercially expedient then it does becone a deductible
al | owance. If as a result of the transaction the assessee
benefits it is immterial that a third party also benefits
thereby. At page 599, Bose J., observed,;

“In the absence of s suggestion of a fraud this is not
relevant at all for giving effect to the provi-

(1) 6 T.C 399.

(2) [1951) S.C.R 594.

47

sions of section 12(2) of the Incone-tax Act. Most
comercial transactions are entered into for the nmutua

benefit of both sides, or at any rate each side hopes to
gain sonething for itself. The test for present purposes is
not. whether the other party benefited, nor indeed whether
thi's was a prudent transaction which resulted in ultimte
gain~ to the appellant, but whether it was properly entered
into 'as a part of the appellant’s legitinate conmercia

undertaking in order indirectly to facilitate the carrying
on of its business."

In Odhans Press Ltd. v. Cook(1l) the assessee conpany had
acquired all the shares in a subsidiary conpany and printed
and published a periodical for the subsidiary conpany. The
subsidiary | conpany nmade a | oss during the accounting year
and the assessee conpany wote of f that anmount of loss from
the amounts due to it from the subsidiary conpany and
cl ai med a deduction of that |loss fromits profits on trading
account or as noney laid out or expended for the purpose of
its trade. The Special Conmi ssioners found that the sum was
not witten off wholly or exclusively for the purpose of
their trade or business and therefore it was an inadm ssible
deducti on. This question was held to be one of fact and
t hat there was evidence ‘to justify that concl usi on

Vi scount Cal decote L.C., said that the trade or the business
of one Conpany even though it may affect very /closely the
trade or business of another was not the same thing as  that
other’s trade or business. In conputing the profits and
gains of the assessee, it is his trade that is to be
regarded. At page 1 10, Viscount Maugham observed:

"My Lords, the question thus put answers itself. There were
beyond dispute, the two relationships, between the Conpany
and the Coming Fashions Ltd., already referred to. The
al l owance of the pound 2927 5s. 8d. to Coming Fashions Ltd.,
m ght have been | laid out or expended for the purpose of
the trade’ of Com ng Fashions Ltd., or to sone extent for
both purposes and it is plain that these facts /alone were
sufficient to show that there was evi dence

(1) 23 T. C 233.

48

to justify the conclusion of the Conm ssioner that the sum
witten off was not witten off wholly and exclusively for
the purpose of the trade or business of the Appellants.”

The connection between the assessee conpany and t he
subsi diary conpany, apart fromthe holding of shares, was
that the assessee company id printing for the subsidiary
conpany. The effect of the transaction was debiting of
another entity’s loss to the assessee conpany but there was
no direct connection between the profits of the assessee
conpany with that of the ampunt clainmed. The real point in
that case was that the ampbunt was not wholly and excl usively
witten off for the purpose of the assessee conpany.
Vi scount Maugham sai d:
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"I's there any real ground for contending on the evidence
that one reason for witing off the. sumwas not to enable
Conming Fashions Ltd., to continue to carry on its business
as conpiler and vendor of | Every wonman's’?"

The cases we have di scussed above show that it |Is a question
of fact in each case whether the amount which is claimed as
a deductible all owance under s. 10(2)(xv) of the Incone Tax
Act, was |laid out wholly and exclusively for the purpose of
such business and if the fact-finding tribunal comes to the
concl usion on evidence which would justify that concl usion
it being for themto find the evidence and to give the
finding then it will becone an adm ssible deduction. The
deci sion of such questions is for the Income-tax Appellate
Tribunal and the decision nust be sustained if there is
evi dence upon which the Tribunal could have arrived at such
a concl usi on.

Anot her fact that enmerges fromthese cases is that if the
expense is incurred for fostering ;the business of another
onl'y or was nmade by way of distribution of profits or was
whol I'y gratuitous or for sone inproper or oblique purpose
outside the course of business then the -expense is not
deducti bl e. I ndecidi ng whet her a paynment of noney is a
deducti bl e expenditure one has "to take into consideration
guestions of conmmrercial expediency and the principles of
ordinary comercial trading. |f the payment or expenditure

49

is incurred for the purpose of the trade of the assessee it
does not matter that the paynent nmay inure to the benefit of
athird party (Usher’'s Wltshire Brewery Ltd. v. Bruce(l) ).
Anot her test is whether the transaction is properly entered
into as a part of the assessee’s legitimate commercia

undertaking in order to facilitate the carrying on of its
business; and it is inmterial that a third party also
benefits t her eby (Eastern Investments Ltd. V. The
Conmi ssi oner of |ncone-tax, West Bengal (2) ). But in every
case it is a question of fact whether the expenditure was
expended whol |y and exclusively for the purpose of trade or
busi ness of the assessee. In the present case the finding
is that it was laid out for the purpose of the assessee’s
busi ness and there is evidence to support this finding. M.
Pal khivala referred in this —connection to Atherton wv.
British Insulated & Hel sby Cables Ltd. (3) where, at  page
191, Viscount Cave L. C., observed:

"It was made clear in the above cited cases of Ushers
Wltshire Brewery v. Bruce (1) and - Snmith v. ~|Incorporated
Council of Law Reporting (4) that a sum of money expended

not of necessity and with a viewto a direct and inmediate
benefit to the trade, but voluntarily and on the grounds of
commer ci al expediency and in order indirectly to facilitate
the carrying on of the business nmay yet be expended wholly
and exclusively for the purpose of the tradand it appear’s
to me that the findings of the Conmi ssioners in the present
case bring the payment in question within that'  ‘description.
They found (in words which | have already quoted) that the
payment was nmde for the sound conmercial purpose of
enabling the Conpany to retain the services of existing and
future nmenmbers of their staff and of increasing the
efficiency of the staff ; and after referring to the
contention of the Crowmn that the sum of pound 31, 784 was not
nmoney wholly and exclusively laid out for the purposes of
the trade under the Rul e above referred to, they found that
the deduction was admissible-thus in effect, although

(1) 6 T.C. 399 (2) [1951] S.C.R 594

(3) 10 T.C. 155 (4) 6 T.C. 477

7




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9

50

not in ternms, negativing the Crown’s contention. | think
that there was anple material to support the findings of the
Conmi ssioners, and accordingly that this prohibition does

not apply."

Thus in cases like the present one in order to justify
deduction the sum nust be Riven up for reasons of conmercia
expediency; it nmay be voluntary, but so long as it is
incurred for the assessee’s benefit the deduction would be
cl ai mabl e.

The I ncome-tax Appellate Tribunal has found in favour of the
Managi ng Agent that the anpbunt was expended for reasons of
commercial expediency, it was not given as a bounty but to
strengt hen the Managed Conpany and if the financial position
of the Managed Conpany becane strong the Mnaging Agent
woul d benefit~ thereby. That finding is one of fact. On
that finding the I'ncone-tax Appellate Tribunal rightly cane
to the conclusion that it was a deductibl e expense under s.
10(2) (xv).

In_our opinion the judgrment of the H gh Court was right and
we-woul-d di smiss this appeal with costs.

Appeal dism ssed




