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SETHI, J.

The appellants are the aircraft carrier engaged in the business
of international air transport of passengers and cargo across various
countries. They are also operating in I'ndia under bilateral agreenents
executed between the countries of their origin and India.  aimng
that as they are not the ’'persons incharge’ of the aircraft, no
liability of shortages of off-loading the conplete quantity of goods
can be inmposed upon themin ternms of Section 116 of the Custons Act,
1962 (hereinafter referred to as "the Act"). It is /contended that once
the officer incharge of the aircraft is given a certificate under
Clause (e) of Sub-section (2) of Section 42 of the Act, the authorities
cannot re-open the issue. According to the appellants no penalty could
be i nposed upon either the owner of the aircraft or the carrier as the
owner and the carrier cannot be deened to be an agent of the person
i ncharge of the conveyance under Section 148 of the Act.

It appears that the aircrafts of the appellants unl oaded their
cargo at the Indira Gandhi International Airport, Delhi. They were
i ssued show cause notices alleging that sone of the packages airlifted
for India were found short and required fromthemas to why penalty as
detailed in the show cause notices be not inposed upon them The
noti ces were appropriately replied disputing the facts/ stated therein
and pl eadi ng that show cause notices had been issued to wong persons
because the appellants were not the 'person incharge’ of the
conveyance, liable to be dealt under Section 116 of the Act. /It was
further contended that the deficient quantities noticed in the cargo at
the time of preparation of the segregation report were infact either
pil feraged at Del hi Aiport after the cargo had been unl oaded fromthe
conveyance and before the preparati on of the segregation report under
Section 45 of the Act or were not |oaded on the conveyance at all. The
Assi stant Comm ssi oner of Customs was not satisfied with the reply
submitted to the show cause notice. The said appropriate authority
i nposed the penalty on the appellant against which they filed appeal s
bef ore the Conmi ssioner of Custons. On dismissal of their appeals by
the Conmi ssioner of Custons (Appeals), they preferred further statutory
appeal s before the Joint Secretary (Revenue) which were al so dism ssed.
Di ssatisfied by the orders passed by the authorities under the Act, the
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appel lants filed wit petitions in the H gh Court of Delhi which were
al so di smissed vide the order inpugned in these appeals.

Learned counsel appearing for the appellants has vehenently
argued that as his clients were not the "person incharge" within the
meani ng of Section 2(31) of the Act and the person incharge had
obtained an order fromthe officer incharge in terns of Cause (e) of
sub-section (2) of Section 42 of the Act, no liability could be
fast ened upon the appellants. Learned Attorney General for India who
appeared for the respondents drew our attention to Section 148 of the
Act and subnmitted that though strictly and technically speaking the
appel l ants were not the persons incharge, yet they were ’such persons’
as contenpl at ed under sub-section (2) of Section 148 of the Act, liable
to penalty and pay for the price for the shortages in unloading of the
car go.

In order to appreciate the rival contentions of the parties, a
ref erence may be made to various Sections of the Act which are rel evant
for the purpose of determ ning the controversy in these appeals.

Section 2(31) of the Act defines "person incharge" to mean
"(a) inrelation to a vessel, the master of the vessel

(b) inrelation'to an aircraft, the conmander or pilot-
i n-charge of the aircraft;

(c) inrelation to a railway train, the conductor, guard
or other person having the chief direction of the

train;

(d) inrelation to any other conveyance, the driver or

ot her person-in-charge of the conveyance."

Section 42 of the Act provides that the person incharge of a
conveyance, which has brought any inported goods or off-|oaded at a
custons station shall not cause or permt the conveyance to depart from
that customs station until a witten order to that ef fect has been
given by the proper officer. dause (e) of sub-section(2) of Section
42 prescribes that no such order shall be given until the person in
charge of the conveyance has satisfied the proper officer that no
penalty is | eviable on himunder section 116 or the paynment of any
penalty that may be | evied upon hi munder that section has been secured
by such guarantee or deposit of such amount as the proper officer may
direct. Section 45 puts restrictions on custody and renoval of the

i mported goods. Section 116 of the Act provides:

"116. Penalty for not account for goods-- |If any goods

| oaded in a conveyance for inportation into India, or any

goods transhi pped under the provisions of this Act or

coastal goods carried in a conveyance, are not unl oaded at

their place of destination in India, or if the quantity

unl oaded is short of the quantity to be unl oaded at that

destination, and if the failure to unload or the deficiency

is not accounted for to the satisfaction of the Deputy

Comm ssi oner of Custons or Assistant Conm ssioner of

Custons, the person-in-charge of the conveyance shall be

liable,--

(a) in the case of goods | oaded in a conveyance for
importation into India or goods transhi pped under the
provisions of this Act, to a penalty not exceeding

twi ce the anount of duty that woul d have been
chargeabl e on the goods not unl oaded or the deficient
goods, as the case may be, had such goods been

i mport ed;
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(b) in the case of coastal goods, to a penalty not
exceedi ng twice the anmnount of export duty that would
have been chargeabl e on the goods not unl oaded or the
deficient goods, as the case may be, had such goods
been exported.”

Section 148 of the Act, reads:

"148. Liability of agent provided by the person in charge
of a conveyance-- (1) Where this Act requires anything to
be done by the person in charge of a conveyance, it may be
done on his behalf by his agent.

(2) An agent appointed by the person in charge of a
conveyance and any - person who represents hinself to any
of ficer of customs as an agent of any such person in
charge, and is accepted as such by that officer, shall be
liable for the fulfilnment in respect of the matter in
guestion of all obligations inmposed on such person in
charge by or under this Act or any law for the tine being
in force, and to penalties and confiscati ons which may be
incurred in respect ‘of that matter."

It may be noticed that Sub-section (2) of Section 148 was
i ncorporated by way of an anmendnment. ~The Cbjects and Reasons for its
incorporation were notified in Gazette of India on 14.12.1962, Part-1I1,
S. 2, Ext., P.368 as under
"Cl ause 148. - Sub-clause (1) corresponds to the existing
Section 5.

Sub-cl ause (2) is a new provision which makes the agent
responsi ble for all the penalties and confiscations to

whi ch the person-in-charge of a conveyance may be |iable.
Si nce the person-in-charge of a conveyance has to | eave
with the conveyance, it is necessary that his agent in

I ndi a should be nade responsible for all the penalties and
confiscations."

While interpreting a statute the court shouldtry to sustain its
validity and give such nmeaning to the provisions which advance the
obj ect sought to be achieved by the enactnent. The court cannot
approach the enactnment with a view to pick holes or to search for
defects of drafting which make its working inpossible. It is a
cardinal principle of construction of a statute that effort should be
made in construing the different provisions so that each provision wll
have its play and in the event of any conflict a harnonious
construction should be given. The well-known principle of harnonious
construction is that effect shall be given to all the provisions and
for that any provision of the statute should be construed wth
reference to the other provisions so as to make it workable.~ A
particul ar provision cannot be picked up and interpreted to defeat
anot her provision nmade in that behal f under the statute. It is the
duty of the court to make such construction of a statute which shal
suppress the mischief and advance the renmedy. Wile interpreting a
statute the courts are required to keep in nmind the consequences which
are likely to flow upon the intended interpretation

The schenme of the Act provides that the cargo nust be unl oaded at
the place of intended destination and it should not be short of the
quantity. Where it is found that the cargo has not been unl oaded at
the requisite destination or the deficiencies are not accounted for to
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the satisfaction of the authorities under the Act, the person incharge
of the conveyance shall be liable in ternms of Section 116 of the Act.
Besi des the person incharge of the conveyance, the liability could be
fast ened upon his agent appointed under the Act or a person
representing the officer incharge who has accepted as such by the

of ficer concerned for the purposes of dealing with the cargo on his
(officer-in-charge) behalf. Assunming that the appellants are neither
the officer incharge within the nmeaning of Section 2(31) of the Act nor
his agent, it cannot be denied that they shall be deened to be a person
representing the officer incharge to the officers of the custons as his
agent for the purposes of dealing with the cargo off-1oaded fromthe
aircraft of the appellants carrier

It is found fromthe record that the nechani sm of unl oadi ng and
accounting of the cargo prevalent at the airport is that on arrival of
the aircraft the carrier Airlines are not unloading the package and

accounting the sane airway bill-w se as manifested in the cargo
mani fest.  They bring out cargo in pallets and ULDs whi ch contai ns many
nunber ' of '‘packages relating to nunber of Master Airways Bill and House

Airways Bills. Thereafter they carry the pallets and the ULDs by their
transport to the cargo term nal for handing over to the Airport
Authority of India (the custodian). At this stage pallets and ULDs are
opened and packages relating to each Master Airway Bill & House Airway
Bill are unl oaded to the ground and handed over to the custodian by the
representatives of 'theairlines. At this stage the airlines tally the
goods with the cargo nmani fest and a segregation report is prepared

i ndi cating the account of cargo handed over by the airlines. Any

di screpancy in nunber of packages not handed over as found short

against a particular airway bill or the package if found in damaged
condition is recorded. The segregation report is jointly signed by the
airlines, AAl and the custons.. Before this stage the custodi an have no
nmechani smto know as to how nany packages are contained in the pallets
and ULDs and as to whether they relate to cargo manifest or not. In
such circumnmstance custody cannot be passed on to a custodian unless a
person carrying the goods hands over by identifying to a docunment of
account. The segregation report prepared by the airlines and the
custodi an is the docunent of accounting for the goods carried by the
carrier and passing on the custody by the carrier to the custodi an

The process of unloading is conpleted only when the cargo carried by
the carrier airlines are put on the ground and handed over to the

cust odi an accounting each package to an airway bill in conformty with
the cargo manifest. Till then the cargo remmins in possession and
control of the carrier airlines and they all along have to keep the
safety of the goods. |If any loss or pilferage takes place prior to the

handi ng over of the cargo to the custodian the goods cannot be taken as
accounted for by the carrier. The process of unloadi ng and accounting
of the cargo clearly and unanmbi guously shows that the goods are handed
over by such persons who are the representatives of the carrier and
represent thenselves as an agent of the "person incharge" of the
conveyance. It is undisputed that such person who represent thensel ves
as agent of the officer incharge of the conveyance are accepted as such
by the officers of the respondents dealing with the carrier

Al the authorities under the Act have found on facts that the
cargo was being dealt with by the representatives of the officer
i ncharge of the conveyance whi ch was owned and are possessed by the
appel l ants. The appellants have tried to take shelter under the
technicalities of lawto avoid their liability w thout disputing the
fact that packages or quantities in the packages were found short.

Accepting the subm ssion of the appellants that after the
i ssuance of an order under Section 42 of the Act no proceedi ngs could
be initiated against the officer incharge of the carrier would anount
to negating the working of the Act and defeating the object sought to
be achieved by it. Sections 42 and 116 of the Act are distinct as they
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deal with different contingencies. Wereas Section 42 puts the
restriction that no conveyance shall be permtted to depart fromthe
custons station until a witten order to that effect is given by the
proper officer under sub-section (2) of it, Section 116 deals with the
penalty for not accounting for goods unl oaded at the intended
destination. The purpose of Section 42 is to not detain the conveyance
unnecessarily and pass an order for its departure on prima facie

sati sfaction that the person incharge of the conveyance has unl oaded

t he goods which apparently do not show the | evy of a penalty under
Section 116 of the Act. Even after conpliance of the provisions of
Section 42 if it is found that the goods unl oaded are short of
gquantity, the Designated Oficer under Section 116 of the Act can
proceed with the matter and i npose penalty after follow ng the
procedure prescribed under the Act. The officers contenpl ated under
Sections 42 and 116 are different authorities, obviously for dealing
with different situations.

[t may be noticed that sub-section (2) of Section 148 was enacted
to give relief to the aircraft carrier and the officer incharge of a
conveyance and permt himto leave with the conveyance by making his
agent and person representing himresponsible for all the penalties and
confiscations. Accepting the subnissions of the appellants in this
context woul d defeat the purpose of incorporation of sub-section (2) of
Section 148 of the Act and nake the working of the Act inpractical
Such an interpretation would be detrinmental both to the carrier, the
of ficer incharge on the one hand and the revenue and custons
authorities under the Act, on the other.” Insistence of ascertaining
the liability under Section 116 of the Act before passing an order in
terms of Section 42 would mean not permtting the conveyance to depart
fromthe custons station unless its officers have mnutely exam ned the
whol e case and determ ned the consequences for not accounting of goods.
Such could not be the intention of the Legislature.

Alternatively the | earned counsel for the appellants referred to
the facts of the case to canvass that even if the appellants are liable
under the law to be served with the show cause notice, the respondents
authorities have on facts not proved the avernments made in the show
cause notice. Such a submissionis factually incorrect and legally
impermissible. Al the authorities on facts have found that ‘the
shortages had not been accounted for and actually not deni ed by the
appel lants. The findings of fact arrived at by all the authorities
under the Act could not be disturbed by the Hgh Court in exercise of
the wit jurisdiction under Article 226 of the Constitution of India.

There is no nmerit in these appeals whichare accordingly
di sm ssed with costs quantified at Rs.5,000/- in each appeal

....................... J.
(Y. K. SABHARWAL)
NOVEMBER 6, 2001




