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HEADNOTE

The appellant, a Governnent servant, was charged wth

having, contrary to the rules governing the conditions of
his service, accepted private enploynent without sanction of
CGovernment while he was still in Governnent —service. The
O ficer who held an enquiry agai nst himfound the charge to
be true and submitted a report. On April 14, 1954, a notice
was issued to the appellant asking himto show cause in
accordance with the provisions of Art. 3l1(2) of the
Constitution in the following ternms:........... On a carefu

consi deration of the report, and in particular of the
concl usi ons reached by the Enquiring O ficer .in respect of

the char ges franed against you, the Pr esi dent is
provisionally of opinion that a nmmjor penalty, Vi z.,
di smssal, renoval or reduction should be enforced on/ you.

Before he takes that action, he desires to give  you an
opportunity of showi ng cause agai nst the action proposed to
be taken......... The appel | ant then showed cause and on
Cctober 1, 1954, the President passed an order renoving the
appel lant fromservice with effect fromthat date. It —was
contended for the appellant, inter alia, that the show cause
notice dated April 14, 1954, stated all t he three
puni shrents mentioned in Art. 311(2) and that inasmuch as it
did not particularise the actual or exact puni shment
proposed to be inposed on the appellant, the notice did not
conply wth the essential requirenents of Art. 311(2) and,
therefore, the final order of renobval passed on Cctober,
1' 954, was not a valid order

Hel d, that the show cause notice dated April 14, 1954, did
not contravene the provisions of Art. 311(2) of t he
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Constitution.

There is nothing wong in principle in the punishing
authority tentatively formng the opinion that the charges
proved nerit any one of the three najor penalties and on
that footing asking the Government servant concerned to show
cause against the punishment proposed to be taken in the
alternative in regard to him because it gives the
CGovernment servant better opportunity to show cause agai nst
each of those punishnments being inflicted on him which he
woul d not have had if only the severest punishment had been
mentioned and a |esser punishment not mentioned in the
noti ce had been inflicted on him

893
H gh Conmi ssi oner for India and H gh Comm ssioner for
Pakistan v. |. M Lall, (1948) L.R 75 1.A 225 and Khem

Chand v. Union of India, [1958] S.C R 1080, explained.
Jatindra Nath Biswas vi R Cupta, (1953) 58 C WN. 128;
Dayani dhi © Rath v. B. “S. Mhanty, A l.R 1955 Orissa 33 and
Lakshm  Narain Gupta v. A N Puri, AIl.R 1954 Cal. 335,
di stingui'shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 288 of 1958.
Appeal by Special Leave fromthe judgnent and order dated
Decenber 3, 1956, of the Punjab High Court (Circuit Bench)
at Delhi in Letters Patent Appeal No. 25-D of 1956, arising
out of the judgment and order dated April 9, 1956, of the
said Hi gh Court (Circuit Bench) at Delhi inGvil Wit No.
8-D of 1955.

N. C. Chatterjee and R S. Narula, for the appellant.

M C. Setalvad, Attorney-Ceneral for India, B. Sen and T.
M Sen, for the respondent

1958. Decenber 12. The Judgnent of the Court was delivered
by

S. K. DAS, J.-This is an appeal by special |eave and the
only question for decisionis if the order of the President
dated Cctober 1, 1954, renpving the appellant from service
with effect fromthat date is invalid, as clainmed by the
appel l ant, by reason of a contravention of the provisions of
Art. 311(2) of the Constitution.

The short facts are these. The appellant stated that he
joined permanent Government service on April 4, 1924, In
1947, before partition, he was enployed as Assi'st ant
Secretary, Frontier Corps of MIlitia and Scouts in the then
Nort h-Western Frontier Province, under the administrative
control of the External Affairs Departnent of the CGovernnent
of India. The appellant stated that the post which be  held
then was a post in the Central Service, Cass 11. After
partition, the appellant opted for service in Indiaand was
posted to an office under the Mnistry of Commerce 'in the
CGovernment of India in Cctober, 1947. |n Decenber, 1949, he
was transferred to the office of the Chief Controller  of
I mports, New Delhi, to clear off certain arrears of work.
In August, 1951, he was posted as
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and Deputy Chief Controller of inmports, Calcutta, and
continued to work in that post till Septenber, 1952. He

then took four nonths’ |eave on average pay and on the
expiry of his |eave on January 24, 1953, he was transferred
as Section officer in the Devel opnent Wng of the Mnistry
of Commerce. The appellant thought that the order anounted
to a reduction of his rank and lie nmade certain
representations. As these representations bore no fruit, he
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applied for |eave preparatory to retirenent on February 6,
1953. In that application the appellant stated:

Normally | amdue to retire in April 1956 but | find it
difficult to reconcile myself to the new conditions of
service under which I amnow placed to work. | find that |
would not be wasting only nyself but I would also not be
doing full justice to the interest of ny Governnent and

country in my present environment. Under the circunstances,
| pray that | may be pernmitted to retire fromthe 1st My,
1953."

On February 14, 1953, the appellant amended his |eave
application and said that he had been informed by the |
-Administrative Branch of the Development Wng that the
guestion of permission to retire was wunder consideration

because of sone difficulty with regard to the inclusion in
the service of the appellant the period during which he held
the, post of Assistant Secretary, Frontier Corps; therefore
be said that he m ght be granted | eave on full average pay
for four nmonths with effect fromFebruary 15, 1953, if the
decision to give himpermssion toretire was likely to be
post poned- _beyond My 1, 1953. He anended his | eave
application by naking the foll'owi ng prayer:

" Leave nmay be sanctioned for four nonths from the 15th
February, 1953, or up to-the date fromwhich | am permtted
to retire whichever may be earlier "

On March 10, 1953, the appellant was inforned that

he could not be allowed to retire at that stage, but the
M nistry had agreed to grant him| eave from February 16, 19
3, to April 30, 1953.  The appel l'ant then went on | eave and
on February 25, 1953, he
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wote to Government to say that he was contenplating to join
the service of Messrs. Albert David & Co. Ltd., Calcutta,
and for that purpose he was accepting a course of training

in that Conmpany for two nonths. In April, 1953, the
appel | ant accepted service under Messrs. Albert David & Co.
Ltd., and he wote to Governnent to that effect on April 6,

1953. On June 16, 1953, the appellant was charged 'with hav-
ing violated r. 15 of the CGovernnent Servants’ Conduct Rul es
and Fundanmental Rule 11. Rule 15 of the Gover nnent
Servants’ Conduct Rules states, inter alia, t hat a
CGovernment servant may not without the previous sanction of
Governnent engage in any trade or undertake any enploynent
other than his public duties. Fundanmental Rule 11 says in
effect that unless in any case it be otherw se distinctly
provided, the whole tine of a Government servant is at the
di sposal of the Governnent which pays him A P. Mathur

Joint Chief Controller of Inmports, was asked to hold an
enqui ry agai nst the appellant on the charge nentioned above.
The appellant submitted an explanation and an enquiry was
held by A P. Mathur in due course. The Enquiring O ficer
submitted his report on Septenmber 12, 1953, in which he
found that the appellant had, contrary to the rul es
governing the conditions of his service, accepted private
enpl oyment  wi t hout previous sanction of Governnent during

the period when he was still in Governnent service. On
April 14, 1954, the appellant was asked to show cause in
accordance with the provisions of Art. 311(2) of the
Consti tution. As the whole of the argunment in this case

centres round this show cause notice, it is necessary to set
it out in ful

Sir,

| amdirected to say that the Enquiry O ficer appointed to
enquire into certain charges framed against you has
submitted his report ; a copy of the report is enclosed for
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your information.

2. On a careful consideration of the report, and in
particul ar of the conclusions reached by the Enquiry O ficer
in respect of the charges framed agai nst you the President
is provisionally of opinion that a
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maj or penalty, viz., dismssal, renoval or reduction should
be enforced on you. Before he takes that action, he desires
to give you an opportunity of showing cause against the
action proposed to be taken. Any representation which you
may nmake in that connection -will be considered by him
bef ore taking the proposed action. Such representation, if
any, should be made, in witing, and submtted so as to
reach the undersigned not later than 14 days from the
receipt of this letter by you.

Pl ease acknow edge receipt of this letter.

Yours faithfully,

Sd. S. Bhoot hal ingam

Joint Secretary to the Governnent of India."

The appellant then showed cause and on Cctober 1, 1954, the
Presi dent passed an order in which it was stated that after
taking into consideration the report of the Enquiring
Oficer and in consultation wth the Public Service
Comm ssion, the President found that the charge had been
proved against the “appellant and the appel | ant was
accordingly renoved fromservice with effect fromthat date.
The appel | ant then noved the Punjab Hgh Court by a petition
under Art. 226 of  the Constitution in which his main
contentions were (a) that he had no opportunity of show ng
cause against the action proposed to be taken in.regard to
him wthin the meaning of Art. 311 (2) of the ~Constitution
and (b) that he had asked for |eave preparatory to
retirement and accepted service under Al bert David & Co.
Ltd. in the bona fide belief that ~Governnent 'had no
objection to his accepting such private enpl oynent. Dul at ,
J., who dealt with the petition in the first instance,  held
agai nst the appellant on both points. He found that there
was no contravention of the provisions of Art. 311 (2) of
the Constitution and on the second point, he held that on
the facts admitted in the case there was no doubt that the
appel l ant had accepted private enploynent in contravention
of the rules governing the conditions of his service and
there was little substance
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in the suggestion of the appellant that he had no sufficient
opportunity to produce evidence.

The second point no |onger survives, and t he only
substantial point for our consideration is  the alleged
contravention of Art. 311(2) of the Constitution.

M. N C Chatterjee, who has appeared on behalf ~of the
appel lant, has subnmitted before us that the show cause
notice dated April 14, 1954, stated all the three
puni shrents mentioned in Art. 311 (2) and inasmuch as it did
not particul arise the actual or exact punishnent proposed to
be i mposed on the appellant, the notice did not comply wth
t he essential requirements of Art. 311 (2) of t he
Constitution; therefore, the final order of renoval passed
on Cctober 1, 1954, was not a valid order

In the recent decision of Khem Chand v. Union of India (1)
this Court explained the true scope and effect of Art. 311
(2) of the Constitution. It was stated in that decision
that the reasonabl e opportunity envisaged by Art. 311 (2) of
t he Constitution included (a) an opportunity to t he
CGovernment servant to deny his guilt and establish his
i nnocence, (b) an opportunity to defend hinself, and finally
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(c) an opportunity to make his representation as to why the
proposed puni shnent shoul d not be inflicted on him which he
can only do if the conpetent authority after the enquiry is
over and after applying its mind to the gravity or otherw se
of the <charges proved against the Governnent servant
tentatively proposes to inflict one of the three punishnents

and comuni cates the sane to the Governnent servant. It is
no | onger in dispute that the appellant did have
opportunities (a) and (b) referred to above. The question
before wus is whether the show cause notice dated April 14,

1954, gave the appellant a reasonable opportunity of show ng
cause against the action proposed to be taken in regard to
hi m M. N C Chatterjee has enphasised two observations
nmade by this Court in Khem Chand' s case (1). He points out
that in connection with opportunity (c) aforesaid, this
Court observed that a CGovernment

(1) [1958] S.C.R 1080.

113
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servant . ‘can only nmake his representation if the conpetent
authority after the enquiry is over-and after applying its
mnd to the gravity or otherwise of the charges proved
against the GCovernnment servant tentatively proposes to
inflict one of the three punishments and. comunicates the
sanme to the Governnent servant. M. Chatterjee enphasises
the observation " one of the three puni shnents Secondl vy,
he has drawn our attention to the observations nade in the
j udgrment of the Judicial Committee in H gh Conm ssioner for
I ndia and Hi gh Comm ssioner for Pakistan v. |. M Lall (1),
whi ch observati ons were quoted with approval in Khem Chand’ s
case (2). One of the observations made was:

“ In the opinion of their Lordships noaction is -proposed
within the neaning of the sub-section " (their Lordships

were dealing with sub-section (3) ~of s. 240 of the

Government of India Act, 1935) "-until a definite conclusion
has been conme to on the charges, and the actual puni shnent
to followis provisionally deternined on."

M. Chatterjee enphasises the expression " actual puni shrment
" occurring in the said observations. It is to be
remenbered, however, that both in|l. M Lall’s case,” (1) and
Khem Chand's case (1) the real point of the decision was
that no second notice had been given to the Governnent
servant concerned after the enquiry was over to show cause
agai nst the action proposed to be taken in regard to him
Inl. M Lall’s case (1) a notice was given.at the sane tine
as the charges were nmade which directed the Governnent
servant concerned to show cause " why he should not be
di sm ssed, renmoved or reduced or subjected to [ such other
di sciplinary action as the conpetent authority may think fit
to enforce, etc." In other words, the notice was what is
usually called a conbined notice enbodying the charges as

well as the punishments proposed. Such a notice, it was
held, did not comply with the requirements of sub-s. (3) of
s. 240. In Khem Chand’ s case (2) also the report of the

Enquiring Oficer was approved by the Deputy Comm ssioner
Del hi, who inposed the

(1) (1948) L.R 75 |.A 225,242.

(2) [1958] S.C.R 1080.
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penalty of dism ssal w thout giving the Governnent servant
concerned an opportunity to show cause against the action
proposed to be taken in regard to him | n Khem Chand' s case
(1) the learned SolicitorGeneral appearing for the Union of
India sought to distinguish the decisioninl. M Lall’'s
case (2) on the ground that the notice there asked the
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Gover nment servant concerned to show cause why he shoul d not
be dism ssed, renmoved or reduced or subjected to any other
disciplinary action, whereas in Khem Chand's case(1l) the
notice issued to the CGovernnent servant before the enquiry
mentioned only one punishment, nanely, the punishnent of
di sm ssal . Dealing with this argument of the |earned
Solicitor-General this Court said (at p. 1100):

" A close perusal of the judgnent of the Judicial Committee
in 1. M Lall’s case will, however, show that the decision
in that case did not proceed on the ground that an
opportunity had not been given to 1. M Lall against the
proposed punishment nerely because in the notice severa

puni shnments were included, but the decision proceeded really
on the ground that this opportunity should have been given
after a stage bad been reached where the charges had been
establ i shed and the conpetent authority had applied its mind
to the gravity or otherwise of the proved charge tentatively
and proposed a particul ar puni shnment."

Therefore, the real point of the decision both in |. M

Lall's ~case (2) and Khem Chand’s case (1) was that no
opportunity had been given to the Governnent servant
concerned to show cause after a stage had been reached when
the charges had been established and the competent authority
bad applied its m'nd to the gravity or  otherwise of the
charges proved and tentatively proposed the punishnent to be
given to the Governnent servant for the charges so proved.
It is true that in some of the observations nmade in those
two decisions the words " actual punishment " or particular
puni shment " have been used, but those

(1) [1958] S.C.R 1080.

(2) (1948) L.R 75 |.A 225, 242,
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observations nust, however, be taken with reference to the
context in which they were nade.

Let wus examine alittle nore carefully what consequences
will followif Art. 311(2) requires-in every case that the "
exact " or act ual puni shnent to be inflicted' on the
Government servant concerned nust be nentioned in‘the show
cause notice issued at the second stage. It is obvious, and
Art. 311 (2) expressly says so, that the purpose of the
i ssue of a show cause notice at the second stage is to give
the CGovernment servant concerned a reasonable opportunity of
showi ng cause why the proposed puni shnent should not be
inflicted on him for exanple, if the proposed punishnment is
dismissal, it is open to the CGovernment servant concerned to
say in his representation that even though the charges have
been proved against him he does not nerit the extreme
penalty of dismssal, but nmerits a | esser punishment, . such
as renmoval or reduction in rank. |If it is obligatory on the
puni shing authority to state in the show cause notice at the
second stage the " exact " or particul ar puni shrrent
which is to be inflicted, then a third notice wll be
necessary if the State Governnment accepts the representation
of the CGovernnment servant concerned. This will be against
the very purpose for which the second show cause notice was
i ssued.

Then, there is another aspect of the natter which has been
poi ntedl y enphasised by dulat, J. If in the present case the
show cause notice had nmerely stated the punishment of
di smssal wthout nmentioning the other two punishnments, it
woul d still be open to the punishing authority to inpose any
of the two |esser punishnments of renmoval or reduction in
rank and no grievance coul d have been nmade either about the
show cause notice or the actual punishnent inposed. Can it
be said that the enuneration of the other two punishnents in
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the show cause notice invalidated the notice ? It appears to
us that the show cause notice in the present case by
nmentioning the three punishnents gave a better and fuller
opportunity to the appellant to show cause why none of the
three puni shments should be inflicted on him W desire to
901
enphasi se here that the case before us is not one in which
the show cause notice is vague or of such a character as to
lead to the inference that the punishing authority did not
apply its mind to the question of punishnent to be inposed
on the Governnent servant. The show cause notice dated
April 14, 1954, stated in clear terns that " the President
is provisionally of opinion that a major penalty, nanely,
di sm ssal, renoval or reduction, should be enforced on you."
Therefore, the President had come to a tentative conclusion
that the charge proved against the appellant nerited any one
of the three penalties nentioned therein and asked the
appel l ant = to show cause why any one of the aforesaid three
penal ties should not be inposed on him W see nothing
wong in principle in the punishing authority tentatively
form ng the opinion that the charges proved nerit any one of
- the three major penalties and on that footing asking the
Covernment servant concerned to show cause against the
puni shment proposed to be taken in the alternative in regard
to him To specify nmore than one punishnent in the
alternative does not necessarily nmake the proposed action
any the less definite; on the contrary, it gives the
Covernment servant better opportunity to show cause against
each of those punishments beinginflicted on him which he
woul d not have had if only the severest punishment had been
nmentioned and a |esser punishnent not mentioned in the
noti ce had been inflicted on him
W turn now to certain other decisions on which |earned
counsel for the appellant has relied. They are: Jatindra
Nath Biswas v. R Gupta (1), Dayani dhi- Rath v. B. S.
Mohanty (2) and Lakshm Narain Gupta v. A N.  Puri (3).
In the case of Jatindra Nath Biswas (1) no second show cause
noti ce was given and the decision proceeded on that footing.
Sinha, J., observed, however:
"Where there is an enquiry, not only nust  he have an
opportunity of contesting his case before the
(1) [21953] 58 C.WN. 128. (2) A I.R 1955 Orissa 33.

(3) AI.R 1954 Cal. 3.35-
902
enquiry, but, before the punishnent is inmposed upon him he
must be told about the result of the enquiry and the exact
puni shment which is proposed to be inflicted.™
M. Chatterjee has enphasi sed the use of the word exact
As we have pointed out, the decision proceeded on a
di fferent footing and was not rested on the ground that only
one puni shnent must be mentioned in the second show cause
noti ce. The decision in Dayani dhi Rath’s case (1) proceeded
on the footing that if the punishnent that is tenatively
proposed against a civil servant is of a graver kind, he can
be awarded punishnment of a lesser kind; but if t he
puni shnment that is tentatively proposed is of a |esser kind,
there will be prejudice in awarding a graver form of punish-
ment . What happened in that case was that the show cause
notice stated that in view of the Enquiring Oficer’s
findings contained in the report with which the Secretary
agreed and in consideration of the past record of the
Covernment servant concerned, it was proposed to renbve him
from Governnent service; in another part of the sane noti ce,
however, the CGovernnent servant concerned was directed to
show cause why the penalty of dismissal should not be
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inflicted for the charges proved against him Thus, in the
same notice two punishnments were juxtaposed in such a way
that it was difficult to say that the punishing authority
had applied its mnd and tentatively come to a concl usion as
to what punishment should be given. It was not a case where
the punishing authority said that either of the two
puni shnments night be inposed in the alternative; on the
contrary, in one part of the notice the punishing authority
said that it was proposed to renopve the CGovernnent servant
concerned and in another part of the notice it said that the
proposed punishnment was dismssal. In Lakshm Nar ai n
GQupta’'s case (2) the notice called upon the petitioner to
show cause why disciplinary action, such as reduction in
rank, withholding of increnments, etc., should not be taken
against him The | earned Judge pointed out

(1) A I.R 1955 Orissa 33.

(2) A I.R 1954 Cal- 335.
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that there were seven itens of penalties under r. 49 of the
Cvil Service (Cassification, Control and Appeal) Rules,

and the notice did not indicate that the punishing authority
had applied its m nd and come-to any tentative concl usion as
to the inmposition of any of the punishnents nentioned in
that rule. On that footing it was held that there was no
conpliance with the provisions in Art. 311(2) of the
Constitution. W do not, therefore, take these decisions as
laying down that! whenever nmore than - one- punishnent is
mentioned in the second show cause notice, the notice nust
be held to be bad. If these decisions |lay down any such
rule, we nmust hold themto be incorrect.

W have cone to the conclusion that the three decisions on
which Ilearned counsel for the appellant has placed his
reliance do not really support the extreme contention
canvassed for by him and we are further of the view that
the show cause notice dated April 14,1954, in the present
case did not contravene the provisions of Art. 311  (2) of
the Constitution. The appel l'ant had a reasonabl e
opportunity of show ng cause against the action proposed to
be taken in regard to

hi m

This disposes of the principal point in controversy before
us. M. Chatterjee referred to certain mstakes of
reference in the order of the President dated October 1
1954. Instead of referring tor. 15 of the Governnent

Servants’ Conduct Rules, r. 13 was referred to. ~ There was
also a reference to para. 5 of a particul ar Governnment order
whi ch prohi bited Governnent servants from  taking up
comercial enployment within two years of retirenment. M.
Chatterjee submitted that this particular order did not
apply to Governnent servants in Class 11. W do not /think
that the inaccurate references were of any vital inportance.
In effect and substance the order of renopval dated Cctober
1, 1954, was based on the ground that the appellant viol ated

r. 15 of the Governnent Servants’ Conduct Rules and r. Il of
the Fundanmental Rules; he accepted private enpl oynent
wi thout sanction of Governnent while he was still in
CGovernment  service. That was the basis for the enquiry
agai nst
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the appellant and that was the basis for the order of
renoval passed agai nst him

For these reasons we hold that there is no nmerit in the
appeal which nmust accordingly be dismssed with costs.

Appeal dism ssed
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