REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

G VIL APPEAL NO 786 OF 2010
(Arising out of S.L.P.(C) No.26482/2008)

C.1.T., Minbai ... Appel I ant (s)
Ver sus
Ms. Enptee Poly-Yarn Pvt. Ltd. ... Respondent ( s)
Wth Civil Appeals Nos. 787 to 792 of 2010

(Arising out of S.L.P.(C) Nos.4186, 10269, 21390, 2102,
1490 and 1582 of 2009

ORDER

Leave granted.

Heard | earned counsel on both sides.

The short question which arises for determnation
in this batch of GCivil Appeals is: Wether tw sting and
texturising of partially oriented yarn ('POY" for short)
amounts to 'manufacture' in terns of Section 80lA of the
I ncone Tax Act, 19617

The lead matter in this batch of CGvil Appeals is
Cl1.T., Minbai Vs. Ms. Enptee Poly-Yarn Pvt. Ltd. (G vil
Appeal arising out of S.L.P.(C No.26482/2008), in which
the rel evant Assessnent Year is 1996-97.
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Repeatedly this Court has recommended to the
Departnent, be it under Excise Act, Custons Act or the
Incone Tax Act, to examne the process applicable to the
product in question and not to go only by dictionary
meani ngs. This recommendation is not being followed over
the years. Even when the assessee gives an opinion on a
gi ven process, the Departnment does not submt any counter
opi ni on wherever such counter opinion is possible. Prima
facie, however, in this case, we do no see possibility of
any counter opinion to the opinion given by the Minbai
Uni versity, vide letter dated 10th July, 1999.

Wth the above preface, we are required to exam ne
the above question as to whether tw sting and texturising
of POY anounts to 'manufacture'. At the outset, we w sh
to clarify that our judgnent should not be understood to
mean that per se twisting and texturising would constitute
"manuf acture' in every case. In each case, one has to
exam ne the process undertaken by the assessee.

Havi ng exam ned the process in the light of the
opinion given by the expert, which has not been
controverted, we find that POY is a sem -finished yarn not
capabl e of being put in warp or weft, it can only be used
for making a texturized yarn, which, in turn, can be used
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in the manufacture of fabric. In other words, POY cannot

be used directly to manufacture fabric. According to the

expert, crinps, bulkiness etc. are introduced by a
process, called as therno nechanical process, into POY
which converts POY into a texturized vyarn. I[f one
exanmines this therno nechanical process in detail, it

becomes clear that texturising and tw sting of vyarn
constitutes 'manufacture' in the context of conversion of
POY into texturized vyarn. At this stage, we may also
reproduce, hereinbelow, para 10 of our judgnent in the

case of CI1.T. Vs. Ms. Oacle Software India Ltd.,

reported in 2010 (1) SCALE 425.

“The term “manufacture” inplies a change, but,
every change is not a nmanufacture, despite the
fact that every change in an article is the

result of a t r eat nent of | abour and
mani pul ati on. However , this t est of
manuf acture needs to be seen in the context of
the above process. If an operation/process
renders a comodity or article fit for use for
whi ch it i s ot herw se not fit, t he

operation/process fall6 s within the neaning of
the word “manuf acture”.

Applying the above test to the facts of this case,
it is clear that POY sinplicitor is not fit for being used
in the manufacture of a fabric. It becones usable only
after it undergoes the operation/process which is called

as therno nechanical process which converts POY into
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texturised vyarn, which, in turn, is wused for the
manufacture of fabric. One nore point needs to be

mentioned. Under the Incone Tax Act, as anmended in 2009,
the test given by this Court in Ms. Oacle Software's
case (supra) has been recognised when the definition of
the word 'manufacture' is nade explicit by Finance Act
No. 2/ 2009 which states that 'manufacture' shall, inter
alia, nean a change in bringing into existence of a new
and distinct object or article or thing with a different
chem cal conposition or integral structure. Applying this
definition to the facts of the present case, it nmay be
mentioned that the above therno nechanical process also
bring about a structural change in the yarn itself, which
is one of the inportant tests to be seen while judging
whet her the process is manufacture or not. The structure,
the character, the use and the name of the product are
indicia to be taken into account while deciding the
guestion whether the process is a manufacture or not.
Before concluding, we nmay point out that the
| earned counsel appearing for the Departnent cited before
us a judgnment of a Division Bench of this Court in the

case of Comm ssioner of Central Excise, Minbai-V vs.

Swasti k Rayon Processors, reported in 2007 (209) E L.T.
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163 (S.C.), in which it has been held that tw sting of
cellulosic filanent yarn with a bl ended yarn conprising of
pol yester and viscose wll not anount to manufacture under
Section 2(F) of the Central Excise Act. In our view, the
said judgnment has no application to the facts and
circunstances of this case. As stated above, POY is a
sem -finished product. It is a raw material/input. That
raw nmaterial or input gets converted into a texturised
yarn by reason of the therno nmechani cal process. POY is
unfit for manufacture of fabric. POY, as stated above,
nmeans partially oriented yarn whereas a cellulosic
filament yarn is a final product in the sense that it can
be used directly for manufacture of fabric. If this
definition is kept in mnd, the judgnent in the case of
Swasti k Rayon Processors's case (supra) wll not apply to
the facts of the present case.

W once again repeat the caution which we have
ment i oned her ei nabove. Qur judgnent in the present case
is to be confined to the facts of the present case. W
are not saying that texturising or twisting per se in
every matter anounts to manufacture. It is the therno
mechani cal process enbedded in twi sting and texturising

when applied to a partially oriented yarn which makes the
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process a manufacture. In the circunstances, the judgnent
in the Swastik Rayon Processors's case (supra) wll not

apply.

Applying the above test to the facts of the present
case, we find no infirmty in the inpugned judgnments of
the H gh Court. Accordingly, the Civil Appeals filed by

the Departnent are dismssed with no order as to costs.

(H L. DATTU)
New Del hi ,
January 20, 2010.



