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Ms. J.K Wite Cement Works and M's. Indian Rayon and
Industries Ltd., the two appellants herein, are engaged in
the manufacture of rapid hardening white cenment. The dispute
relates to the classification of white cenent produced by
these appellants under the Central Exciso Tariff in force at
the relevant tine. In the case of J.K Wite Cement Works,
the period of disputed classification if 16.21985 to
28.2.1986 and 1.3.1986 to 28.2.1992. In the case of Indian
Rayon and |Industries Ltd. the relevant period is 26.4.1991
to 28.2.1992.

For the period prior to 28.2.1986, the relevant Tariff
Entry for cenent was Tariff Entry 23. After coming into
force of the new Excise Tariff from 28.2.1986, the rel evant
Entry is 2502. There was a change in the Entry 2502 with
which we are concerned, we.f. 1.3.192. The anmended Tari ff
Entry 2502.21 thereafter covered rapid hardening white
cenent. The relevant Entries for the three periods are as
follows :

(a) Prior to 28-2-1986

23. CEMENT ALL VARI ETI ES Rs. 250/- 10% of "t he
(i) Gey Portland Cenent Per MI basi ¢ -duty ch-
(including Odinary Portl and argeable

Cement, Portl and- Pozzol ana

Cenent and Portland sl ag

cenent), masonry cenent, rapid

har deni ng cenent, | ow heat

cenent and wat er proof (hydro-

phobi c) cenent.

(ii) Al Ohers 40% ad - do-
val or em

Headi ng Sub- Description of goods Rate of Duty
Headi ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

25. 02 Cement dinkers; Cenent al
sorts
2502. 10 Cenment Cinkers 12%

2502. 20 Grey Portland Cenent (including
ordi nary portland cenent, prot- Rs. 225
| and pozzol ana cement and port- Per Tonne
| and sl ag cenment), masonry cenent,
rapi d hardeni ng cenent, | ow heat
cenent and wat er - proof hydrophobic
cement .

Headi ng Sub- Description of goods Rat e of
Headi ng Dut y
25. 02 Cenent clinkers; cenent
all sorts
2502. 10 Cenent clinkers Portl and 10%
Cenent
2502. 21 White Cenent, whether or 40% + Rs.
not artificially col oured 250 per
and whether or not wth t onne

rapi d hardeni ng properties
2502. 29 Q her 40% + Rs.
250/ per
tonne

In respect of the period prior to 28.2.1986, the
Tribunal has held that Entry 23(i) 1is applicable only to
grey portland cenent. "Rapid hardening cenment” in Entry
23(i) refers, according to the Tribunal, only to grey
portland cement which has a rapid hardening quality. Since
the Item manufactured by the appellants is white cement and
not grey cenment with rapid hardening quality, it falls under
the Residuary Entry 23(ii). According to the assessees, each
itemin Tariff Entry 23(i) has to be read separately. Rapid
hardeni ng cement whether it is grey or white wll be
covered by Entry 23(i). Hence it will not fall under Entry
23(ii). I'n the same manner from 28.2.1986, to 1.3.1992, the
Tribunal has held that the correct <classification of the
Item produced by the appellants is wunder 2502.90 which is
the Residuary Entry. Wile according tot he appellants, the
correct classification would be wunder Entry 2502.20. These
Entries are simlar to old Entries 23(i) and 23(ii). From
1.3.1992, Entry 2502.21 covers the case because it expressly
deals with white cenent whether or not with rapid hardening
quality.

The Tribunal has held that white cenent will not fal
under Entry 23(i) of 2502.20. The appellants had produced
considerable literature before the Tribunal in order to show
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that the cenent produced by them has rapid hardening
quality. In this connection, the appellants relied on the
publicity catal ogue of white cenent called ‘ The Technol ogy
of White Concrete’ published by Aal borg Portland, Denmark
The catal ogue mentions, "Danish white cenment is produced in
special plants which are conpletely separated from the
production of grey cenent and Danish Wite Cenent fulfils
the requirenents of nobst countries to rapid-hardening
cement, thus for instance, the British standard 12 : 1958.
The nost essential differences from ordi nary rapid-hardening
cenent are whiteness and a particularly |ow al kali-content."
The appellants also relied upon a test certificate from
ShriramlInstitute for Industrial Research which tested a
sanple of rapid hardening J.K Wite Cenent. The test
results are set out “in the test certificate and the
Institute has certified that  the sanple confornmed to IS
8041.78 is to the Indian standard specification for rapid
har deni.ng cenment. The appell ants possess a licence for the
manufacture of° IS : 8041.78 rapid hardening cenment. The
Appel | ant's have also relied upon the test report of the
Departnment of G vil Engi neering, University of Roorkee which
states that J.K Wiite Cenment has al so got rapid hardening
property as it has satisfied the requirenments of |S:8041.78.
It is also nentioned there that J.K Wiite Protland Cenent
can be wused as rapid hardening portland cenent since it has
got all the properties of rapid hardening cenent. In
general, white cenent can be ordinary or of -rapid hardening
nature like grey rapid hardening and grey ordinary cenent
because the rapid hardeni ng property of white or grey cenent
is due to its physical and chemical properties irrespective
of col our. The col our of the cenent is not t he criterion
for achieving rapid hardening property. Rapid hardening
white cenent can be wused in the preparation of  nasonry
structural finishes.

Anot her report was al so obtai ned by the Departnent from
the National Council for Cement -and Building Material
Bal | abhgarh testing the physical | properties of the white
cenent nanufactured by the appellants. The test report has
stated that the conpressive stress of cement on one day was
230 kg/CM2 as against "not less that 160 kg/CVM2 per rapid
hardeni ng cement". These test results also confirmthat the
cenent produced by the appellants conforms to the 1Sl
specifications for rapid hardening portland cenent 1S 8041

1978. In fact, the adjudicating officer has held that the
white cenent manufactured by the appellant-thus conforns to
the properties of rapid hardening cement. However, because
it is white in colour, the Departnent has held that it wll
fall under Tariff Entry 23(i) or 2502.20.

Learned counsel for the respondent has  drawn our
attention to a decision of this Court (to which one of us
was a part) in the case of Kajaria Exports Ltd. & Os. V.
Union of India & Os. (1995 Supp. (3) SCC 61) where this
Court held that white cement and ordinary grey portland
cenment are two different comercial commodities both in
commercial parlance and in technical conposition. |In the
present case, however, the appellants do not seek to include
ordinary white cenent wi thout rapid hardening properties in
Tariff Item 23(i) or 2502.20. In these two Tariff Entries,
apart from grey portland cenent, there are other kinds of
cenment which are nmentioned wthout any reference to their
colour but wth reference to their properties. Thus, the
Entry includes rapid hardening cenent, |ow heat cenent and
wat er proof hydrophobic cenent. The appellants have produced
enough technical material to show that rapid hardening
cenent can be grey portland or white. Since these Itens in
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the Tariff Entry 23(i) and 2502.20, have no nexus with the
colour of the cenent, wunlike the first Item which is
expressly grey portland cement, we do not see why the other
ki nds of cenment referred to in the Entry should be confined
only to cenment of grey colour. The rapid hardening property
has no correlation with the colour of the cement. Hence, in
our view, the Tribunal was not right in excluding rapid
hardeni ng cement having white colour from classification
under the Head "Rapid Hardening Cenent" in Entry 23.1 or
2502.20. It is also necessary to note, in this connection
t hat | Sl speci fication al so has t wo di fferent
speci fications, 8041.78 for rapid hardening cement and 8042
1978 for rapid hardening cenent and 8042 : 1978 for white
cenent. The product of the appellants is |icensed under both
these specifications. The Tribunal has placed enphasis on
the cenent manufactured by the appellants being sold as
white cenent. This enphasis does not appear justified. Al
white cenents do not possess rapid hardening properties. The
cenent nanufactured by the appellants is a special kind of
white cenent having rapid hardening properties. It is used
for giving a finish to structures and for other decorative
purposes. Since it possesses rapid hardening qualities and

is cement, it nust be classified as rapid hardening cenent.
It cannot, therefore, fall wunder the Residuary ltem 23(ii)
or 2502.90.

In the prenises, the appeals are allowed, the inpugned
judgrment and order of the Tribunal is set  aside and the

appel l ants’ contention that prior “to 28.2.1986 the Item
manuf actured by themwas classifiable wunder Tariff Item
23(i) while after 28.2.1986 and wupto 1.3.1992, it was
classifiable wunder Tariff Item 2502.20 is -upheld. The
appel lants will be entitled to all consequential reliefs in
accordance with law. There will, however, be no order as to
costs.




