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(1) The issues in these appeals arise out of the
i mport of Tape Deck Mechanisns (TDMs) by the respondent
No. 1. According to the appellant, not only were the TDMs
inmported at a gross under-value which resulted in a non-
paynment of the appropriate custons duty but they were also
i mported contrary to the provisions of the Inport and Export
(Control) Act, 1947 and the Inport Control Order 1955. (2)
The TDMs had been inported by the respondent' No.1 at S $
250.00 per set fromYamato |Industrial Co. Ltd. (referred
to hereafter as 'Yamato). Acting on intelligence that the
imported TDMs were fraudul ently under-invoiced and that the
provisions of the Inmport Control Oder,” 1955 had been
vi ol ated, the consignnent was intercepted by the Directorate
of Revenue Intelligence (DRI) at Kandl a Port.
Investigations were started by the DRI. The respondent No.
1 challenged the investigation under Article 226 before the
Hi gh Court at Gujarat. The wit petition was disposed of by
directing the DRI to conplete the investigation and’ issue
the show cause notice within two nmonths. (3) Raids were
conducted at office and factory premses of the respondent
No. 1 by the DR and several docunents recover ed.
Statements of the Managing Director, the Director and
Assistant Manager as well as the clearing agent of the

respondent No. 1 were recorded under Section 108 of the
Custons Act, 1962 (referred to as the "Act’).  (4) The TDMs
were seized. The respondent No.1 appears to have filed a

Second Wit Application in the Hgh Court 'at Cujarat
challenging the seizure of the TDMs. The " Hi gh - Court
directed the provisional release of the TDWs agai nst
security. The goods were accordingly released but the
i nvestigation continued. (5) On the basis of the docunents
recovered and statenments under Section 108, a detail ed show
cause notice was issued to the respondents on 15th June 1990
alleging inter alia that the respondent No.1l was liable to
pay the difference of duty in respect of the TDWVs cal cul at ed
at the rate of S $ 343.45 per set instead of S $ 250.00 as
well as alleging contravention of the Inport Control Order.
The respondent No.1 replied to the Notice. The Collector
gave the respondents a hearing. (6) The Collector after
considering the evidence found that there was a deliberate
m s-decl aration of val ue, nanipul ati on of docunents, attenpt
to evade paynment of full custons duty and attenpt to
circumvent the Inport Control Regul ations by the Respondent
No. 1 and its Directors. According to the Collector, the
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TDMs inported by the respondent No.1 at S $ 250.00 per set
were of the value of Singapore Dollar 343.45 per set and
that the respondent No.1l shoul d have declared the val ue of
the TDMs at Rs. 88, 34,698/ - as against the declared val ue of
Rs. 64, 30, 847/ -. He, t her ef ore, concl uded t hat t he
respondent No.1 had sought to evade duty to the extent of
Rs. 32,03,594.00 and that the entire consignnent was |iable
to confiscation wunder Section 111(m of the Act. The
Col l ector also held that the TDVs required an inport licence
and since no inport licence had been produced, the goods
were liable for confiscation under section 111(d) of the
Customs Act read with Section 3(2) of the Inport and Export
(Control) Act, 1947 and Clause 3 of the Inport Contro
Order, 1955. (7) Having regard to his findings and the fact
that the goods had already been rel eased pursuant to an
order of the High Court, he directed the respondent No.1 to
pay the differential duty of Rs.32,03,594.00 and inposed
penalty of Rs.40 Lakh on the respondent No.1l under section
112(a)  of the Act( as the redeenabl e val ue of the goods)
and Rs.5 Lakh each on the Managing Director and Director of
the respondent No. 1. (8) The respondent No.1 and its
Directors preferred an appeal before two Menbers of the
Tribunal. (9) Duringthe pendency of the appeal the Qujarat
H gh Court on a Wit Application filed by the respondent
No.1 passed an order-on 26th June, 1992 to the follow ng
effect:

"Not i ce. M. B. B. Nai k, I'earned counsel, waives
service of notice.

W heard M. S.l.Nanavati, |earned counsel for the
petitioners and M. H M Mhta, senior Central Governnent
standi ng counsel, for the respondents.

W have been informed that as against the adjudication
order, dated 26th February, 1992, the petitioners have
already preferred an appeal. The only grievance /is that
respondent No.2 is not pernitting the petitioners to produce
the inport licence. H's grievance could be aneliorated by
directing respondent No.2 to accept the inport licence
within two weeks from today and respondent No.2 shal
proceed with the mtter in accordance wth |aw Thi s
petition is disposed of in the above terns. Notice is
di scharged. No costs."

(10) As far as the appeal before the Tribunal was
concerned, on a difference of opinion between the two
menbers as to whether the order of the Collector should be
upheld or not, the matter was referred to a third Menber.
The third Menber concurred with the view that the order of
the Collector in so far as it assessed the val ue of the TDVs
at Singapore Dollar 343.45 was w ong. Consequently, the
inmposition of differential duty was set aside. On the
guestion of the violation of the Inmport Control Order, the
Tribunal acted on the basis of the H gh Court order and the
concession of the departnental representative that the issue
was one which the "original authority" would have to | ook
into and decide and remanded the matter back to the
Collector with Iiberty granted to the parties to produce any
fresh evidence before the adjudicating authority in this
connecti on. In view of this order, the penalty inmposed by
the Collector on the respondents was al so set aside. (11).
These appeals were thereafter preferred. No stay having
been granted, the order of the Tribunal directing a re-
adjudi cation of the licensing aspect was taken up by the
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Conmi ssi oner of Custons on 27th Septenber, 1995. Before the
Conmi ssioner, additional licences were produced by the
respondent No. 1. It was noted that since it was already

found by the Collector that the |licence covered the goods in
guestion, and that the issue had not been pursued before the
Tribunal, the licences should be accepted. The order, sone
what anbi guously, concludes with the sentence: "However, if
the Departnent now decides not to accept the licences the
party nmay be given another hearing to argue the nmerits of
the case fromthe ITC angle."

(12). The first question raised before us by the
appellant relates to the finding of ms-declaration of the
value and the evasion of custons duty. |n our opinion, the

finding of the Collector that the TDWVs inported from Yamato
should be valued at"S $ 343.45 instead of S $ 250.00 was
justified in fact and was in keeping with the relevant
statutory . provisions-on the subject. As for the finding on
facts,  the relevant and admtted facts are required to be
set out chronologically. (13). The respondent No. 1 had
pl aced several orders in July, Septenber, Cctober and
Decenber 1988 on M's Mhan I nmpex for supply of TDMVs. None
of the orders nentioned the nodel or the make of the TDMs.
Each of the wearlier consignnents had  been obtained by
respondent No. 1/ from Ms Mhan Inmpex @S$ 343. 45 per set.
(14). As far as the consignnent in question is concerned,
the DR recovered two identical proforma invoices bearing
the sane nunber, both dated 29.12.98 for supply of 3000 sets
of  TDMs. Both were invoices of Ms Mhan |Inmpex but the
price quoted in one was S $ 343.45 per set and the other for
S $ 250.00 per set. The respondents have not been able to
explain this duplication of invoices. (15). ~The respondent
No. 1 then placed an order on Ms Mhan Inpex being Order
No. TC-89-004 dated 5th January 1989 for supply of 3000 sets
of TDMs at S$ 343.45 per set. The DRI recovered an
identical order bearing the sane nunber and date placed by
respondent No. 1 on Yamato but @S $ 250.00 per set. The
respondent No. 1's Director adnmitted in his statenent under
Section 108 that no order was placed on Yamato on 5.1.89 and
this was a fabricated docunment. (16.) A letter of credit
was established by respondent No. 1 through the Bank of
I ndi a in favour of Ms Mohan [ nmpex —for supply of
"El ectroni cs conponents for VCRs, viz. Tape Deck Mechani sms
as per order No.TC 80-004 dated 5th January 1989". (17).
It is not in dispute that till 21st March 1989, TDMs~ were
covered by Open General Licences (O&) under the |Inport and
Export Policy of April 1988 to March 1991. By public notice
dated 21st March 1989 the Inport and Export | Policy. was
anmended by renoving TDMs fromthe list of itens covered by
oGaL. Therefore, the inport of TDMs after 21st March' 1989
required a licence in terns of clause 3 (1) of the  Contro

Or der. The public notice, however, allowed certain inports
of TDMs wthout Ilicence subject to the fulfilment of
conditions detailed in paragraph 4 of the notice, as under

" In respect of raw materials, conponents and consunabl es
taken out of Open CGeneral Licence in terns of this Public
Notice inport wunder Open General Licence by eligible
i mporter shall not be permtted except to the extent of
irrevocable letters of credit already opened and established
before the date of this Public Notice for which shipnents
are made within a period of ninety (90) days fromthe date
of this Public Notice."

(18). The respondents sought to avail of this
exenption. To this end, on 26th May 1989, the respondent
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No. 1 wote to the Reserve Bank of India through the Bank
of India stating that it had been informed by Ms Mhan
Inpex that the material "will not be ready for shipnent
before July 1989. Since we are urgently in need of the Tape
Deck Mechanismto ensure snooth production, we advised the
beneficiary to arrange for inmmedi ate shipnent. Accordingly,
our beneficiary could find out a Japanese supplier who is in
a position to give imediate delivery'. It was also stated
that the supplier, Yanmato had witten stating that they were
"holding the goods ready’ and that L/C should be anended
accordi ngly. The inplication of this letter is that Yamato
was to supply the same material for which the order had been
placed on Ms Mhan Inpex and that Yamato was the agent of
M s. Mohan | npex. (19). Incidentally, the respondent No.
1's Director subsequently admitted that the amendnent of the
L/ C had been obtained on-a ms-representation that Yamato
had been introduced to the respondent No. 1 by Ms Mhan
I mpex in May 1995. In fact, the respondent No. 1 and its
Directors’ were personally known to Yamato and its partners
for several years and Yanmat o was whol |y i ndependent of Ms.
Mohan | npex. ~(19-A) The Collector held that the consent of
the Bank of India and Reserve Bank of India to the anendnent
of the Letter of Credit by substituting Yamato in place of
Ms. Mohan | npex and change in the Port of shipment in
place of origin of the TDVMs was obtai ned by suppressi on and
m s-representation of essential facts.” It was also held
that the letter of credit which was operated for paynent of
Ms. Yamato was ' in fact a new letter of «credit and
therefore the inmport of the TDMs from Yamato was not covered
by clause 4 of the Public Notice dated 21st March, 1989.
Before the Tribunal the advocate for the respondents did not
press for the validity of the letter of credit from January,
1989 and conceded that it nmay be deenmed as if the letter of
credit was opened in May 1989 as held by the Collector.
(19-B) In view of this, the entire consignnent of TDVs
required an inport licence under clause (2) of the I mport
and Export (Control) Act, 1947 and clause 3 of the Inport
Control Order, 1955 prior to the inport. (20). Ret ur ni ng
to the narration of facts relevant to the issue of
val uati on. After the issuance of the Public Notice, there
was a purported fall in the declared value of TDMs fromS'$
343.50 to S $ 250.00 per set. Yamato is a Japanese concern

Yet on 17.5.1989 Yamato is alleged to have given a fresh
proforma invoice to the respondent No.1 quoting the price in
Si ngapore Dollars per set instead of quoting the price in
yen. As said by the Collector "Due to the change in the
Import Policy, the inmporters had a special interest in
ensuring that the unit price was brought down so that the
quantity of inmport could be increased.” That this dramatic

“fall" in value of the TDMs did not reflect the real /value
of the TDMs is borne out by the evidence both docunentary
and oral.. (20-A) At the outset it is clear that if the

shipnment by Yamato was pursuant to the fabricated order
dated b5th January 1989 placed on it, the val ue declared by
it cannot be accepted as genuine. [ See Collector  of
Custons, Calcutta V. Sanjay Chandiram (1995 (4) SCC 222).]
Therefore the value of the TDMs woul d have to be deternmn ned
according to the |aw applicable. (20 B). Section 14(1) of
the Act provides for valuation of goods for purposes of
assessment by reference to the price at which "such or like
goods" are ordinarily sold at the tinme and place of
importation in the cause of international trade. (20-C
Much of the argunments of the respondents before the
Collector, the Tribunal as well as this Court proceeded on
the basis as if it were established that the TDVMs which were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

to have been supplied by Ms. Mhan Inpex were different
from the TDMs in fact supplied by Yamato. It was argued
that Ms. Mhan Inpex was to supply TDMs of National Mde
whereas M s. Yamat 0 had supplied VCRs of NEC nodel. To
this end, several documents in connection with the price of
NEC nodel TDMVs were al so sought to be relied upon by the
respondents. The basis of the argunment was never
established and was contrary to the evidence. (21).
Firstly, the respondent No. 1 utilised the letter of credit
to inmport 500 sets of TDMs from Ms Mhan |Inpex @S$ 260 per
set and 3000 sets of TDMs at S$ 250 from Yanmto. The 500
sets from Ms Mhan Inmpex arrived at Bombay and the 3000
sets from Yamato arrived at Kandla. No change, however, had
in fact been effected in the Letter of Credit in respect of
the nature of the goods for which the letter of credit was
initially opened, nanely, "electronics conponents, nanely,
Tape Deck Mechani'snms, as per order No. TC- 89-004 5189"

In other words, the type and rate of TDMs of S $ 343.45
remai ned the sane. In availing of the letter of credit, the
parties. ‘thereto must be taken to have done so in fulfil nent
of the original order placed on the Mhan | npex where the
rate nentioned was S $ 343.45 per set. (22). Secondl y,
Yamat 0’ s i nvoi ce whi ch ~was filed with the Cust ons
authorities al so ‘described the TDVs as "electronic
conponents for VCRs viz. Tape Deck Mechani sns as per order
No. TG/ 89/004 dated 5.1.89'. As already noted, it was
admtted by the respondent No. 1's Director in his
statenment under Section 108, that infact no order had been
placed on Yamato on 5th January 1989 and the only genuine
order was the one placed on Ms Nbhan |Inpex. ~ Since Yamato’' s
supply of the 3000 sets of TDVMs was as per Mohan | npex’s
order, it must be taken to have supplied the sane goods at
the rate of S $ 343.45 per set. (23). Thirdly, that the
TDMs which were supplied by Yamato were the sane as ' those
for which the order had been placed on Ms Mhan Impex is
further supported by the statenments recorded under & Section
108 of the Act. [See in this connection : Naresh J.
Sukhawani V. Union of India (1996 (83) ELT 258 (SC).] The
respondent No. 1's Director and Assistant Manager confirned
before the DRI in their statenments under Section 108 of the
Act that the TDMs which were sent by Yamato were the sane as
those for which the orders were placed on Ms Mhan | npex.
The Assistant Manager of the respondent No. 1 stated that
t he or der with M s Mohan | npex was subsequent |y
transferred to Yamato and not that a fresh order was
pl aced. Even the Managing Director of respondent No. 1 had
this to say: "I also state that whatever itemwas entered
into contract with Ms Mhan Inpex for the L/C opened wth
them in January ' 89 remai ned sane (but for the make) - even
in our fresh contract with Yamato Japan. Thus, there/is no
material change in our fresh contract with Ms® Yanmato."
(24). Now, the TDMs supplied by Yamato bore no marking and
the order on Ms Mhan Inpex did not nention the ' nodel

Interestingly, the clearing agent of the respondent No. 1
in his statement under Section 108 said: "On the basis  of
conmon experience, it is stated that it is a fact that

though inporter had been telling the custons at Kandl a port
that these T.D.M's are not of national G 30, there cannot
be any proof of these as it is undisputed that TDM (Tape
Deck Mechanism of National G 30 is 100%identical to the
ones being now cleared by the inmporter. | can only say on
the basis of ny experience of exclusively handling this item
(V.CR/T. VW and their conponents) for sone inporters and
other sister concerns that as per sanple drawn and being
submitted to DR 1. today, it is 100% same and identical to
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Nati onal G 30 but for only G 30 Marking not being shown on
these sets. Anyone in this trade can also know the sane as
it is a trade information of such and such nmanufacturer."”
(25). Again the clearing agent stated that the price of the

TDM as shown by respondent No. 1 was unusually |ow He
sai d: "I amvery well aware that in past consignments, the
same was never so lowat S $ 250 per set. Tape Deck
Mechani sm has never been passed by ne for any inmporter for
any nodel. | had told the inporter that this value was too

low but they stated that they woul d manage by showi ng that
these goods were different. The party also said they would
produce some engineer to show that these were different
while | on the basis of ny experience told themthat these
goods did not look different fromwhat | have been clearing
on their behalf. But they said they would try to bring sone
engi neer." (26). The respondents sought to rely upon an
invoice dated 10th March 1989 passed by NEC to Yamato for
whi ch the price was shown at approximately @237.00 S $ per
set. The invoice further showed that the shipnment was to be
nmade to I'ndia. The significance of the date was not |ost on
the Collector who notedthat it could not relate to the
shiprment in question as admittedly the contract for supply
of TDMs was placed on Yamato by respondent No. 1 only in
May 1995. The Col'lector also discounted the evidentiary
value of two other invoices produced by respondents in
respect of NEC nodel of TDMs on the ground that they rel ated
to inports of 8 to 10 nmonths after the date of inport of the
consi gnnent in question. (27). The Collector on the other
hand relied upon earlier invoices show ng the value of TDWVs
S $ 343.45 per set. There is nothing on record to show that
the wearlier invoices did not refer to TDMs of ‘the type
supplied by Ms Yamato. The Assistant NManager of respondent
No. 1 had adnitted that respondent No. 1 had effected many
shipments of the same TDM (4 to 5 shipnents) earlier. | (28).
The Collector, in the circunstances narrated, correctly
determned the value of the TDMs supplied by Yamato to be
"such or like" the goods for which the order was placed on
M's Mhan Inpex within the neaning of S.14 (1) of ‘the Act.
(29) . The finding of the Collector is also -justifiable
under Section 14 (1A) of the Act. Section 14(1A) _provides
for the deternmination of the price in accordance with rules
made in this behal f subject to the provisions of sub-section
(1). The rul es which have been franed in this connection
are the Custons Valuation (Determination of Price of
| mported Goods) Rules 1988 (hereinafter referred to as the

Val uation Rules). (30). Rule 3 of the Valuation Rules
provides for the determ nation the nethod of valuation and
states that: "For the purpose of these rules:- (i) the

val ue of inmported goods shall be the transaction val ue;

(ii) If the value cannot be deternined under the
provisions of clause (i) above, the wvalue shall be
determ ned by proceedi ng sequentially through Rules 5to 8
of these rules.”

(31). Rule 4 sub-rule (2) provides that t he
transaction value of inmported goods shall be accepted. The
transaction val ue has been defined in sub-rule (1) of Rule 4
as the price actually paid or payable for the goods when
sold for export to India subject to certain adjustrments with
which we are not concerned. ( 32). Yamato supplied the
TDMs "as per Order No. TC/ 89/004 dated 5.1.89" which was
the order placed on Ms Mhan Inpex for supply of TDMs at S
$ 343.45 per set. The "price payable" for the goods
remained S $ 343.45 per set. The transaction in this case
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even at the tine of inport referred to the order placed on
M's Mhan | npex. The price payable in respect of that
transaction for the TDVMs was S $ 343.45 per set. It my,
therefore, be stated that the transaction value was S $
343.45 per TDM set within the nmeaning of Rule 3. (33). The
reasoning of the two Menmbers of the Tribunal who set aside
the order of the Collector proceeded on the fallacious
prem se that the Collector could not 'adopt two different
dates, one fromthe date of L/C and other fromthe date of
the valuation'. They also relied on the invoice dated 10th
March 1989 issued by NEC as well a statenment of the
Col l ector quoted out of context to come to the conclusion
that it was evident that the value of TDVs had substantially
fallen. (34). The two Menbers misread the order of the
Col l ector conpletely. The Coll ector had referred to the
date of L/C only in connection wth applicability of
paragraph 4 of the Public Notice and not in connection with

the wvaluation at all.” They al so m sconstrued the statenent
of the Collector relating to the fall in prices. Wat he
had said was that the fall in price of TDVMs was nani pul at ed

because of the change in the inmport policy by which the
import of TDMs was restricted considerably. (35). We
woul d, therefore, uphold the finding of the Collector that
the wunit price of the TDVvs for S $ 343.45. as also his
further order regardi ng paynment of differential duty. (36).
The second issue raised by the appellant. before us is
whet her the question of acceptability of the licences
covering the inport of the TDMs should have been renanded by
the Tribunal. According to the appellant, the inport of
TDMs clearly contravened the Inport and Export . (Control)
Act, 1947 and the Inport Control Order 1955. It is
submitted that the inport of the TDMs having been nade
without a licence there was no question of subm ssion of a
licence subsequent to the i mport. According 'to the
respondents the appellant should not be allowed to raise the
i ssue because the appellant had participated in the
proceedi ngs before the Conm ssioner after the remand and
that the hearing was proceeding. (37). We accept the
subm ssi on of the respondents, not on the ground put forward
but because the appellants representative before the

Tribunal had conceded that the issue should be decided by
the original authority in terms of the order of the ~High
Court. Nevert hel ess, we would like to clarify the scope of
the issue before the adjudicating authority. (38). It is
not clear on what basis the H gh Court was persuaded to
allow the inport licence to be produced subsequent to the
i mportation of the goods. However in directing the nmatter
to be proceeded with in accordance with law, it is clear
that the H gh Court did not decide finally whether the
licences could, at all, be relied upon by the respondent No.
1 for avoiding their liability for contravention of clause
(3) of the Control Order. The adjudicating authority wll,
therefore, have to decide (i) whether inlaw, a licence
subsequently produced in respect of itens already inported
is acceptable inlaw, (ii) If so, whether the licences in
fact covered the itens inported and are otherw se valid.
(39). This brings us to the question of penalty. It is to
be remenbered that the Collector had inposed a penalty of
Rs. 40 | akhs on the respondent No. 1 as being equivalent
to the redenption value of the TDMs which were not avail abl e
for confiscation and Rs. 5 |akh each on the respondent No.
1's Directors. The penalty was a conposite one in the sense
that it was inposed both on account of violation of the
I mport Control Order and because of m s-declaration of val ue
and evasion of customs duty. The npjority set aside the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

penalty on the respondent No. 1 because they negatived the
finding of under valuation and evasion and also in view of
the order of remand. It is not possible to apportion the
guantum of penalty between the contraventions f ound.
Therefore, although we have upheld the Collector’s finding
on the issue of ms-declaration and evasi on, the question of

guantum of penalty wll have to be re-determned by the
Collector after determining the issue on the |icensing
aspect. (40). We nmake it clear that there was no finding

by the Tribunal that the penalty inmposed was unreasonabl e.
On the other hand, the dissenting Menmber who had opined
agai nst the remand, had held, in our opinion correctly, that
in the circunstances of the case the quantum of the penalty

was justified. (41). The appeal is accordingly partly
al | owed. The decision of the Tribunal is set aside in so
far as it relates to the finding on nis-declaration and
evasi on. The order of the Collector directing payment of

differential duty is affirmed .. On the question of the
violation of ~the “Inport Control Oder, the adjudicating
authority wll ~decide the matter in the Ilight of the
guestions  _earlier franed. Depending on his decision the
guantum of penalty w1l thereafter be determined by the
Collector in the light of the findings in this judgment.
The respondents wll pay the costs of the appeals to the
appel l ant assessed at Rs. 5000/ -.




