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CASE NO. :
Appeal (crl.) 767-769 of 2001

PETI TI ONER
RACHHPAL SI NGH & ANR.

Vs.

RESPONDENT:
STATE OF PUNJAB

DATE OF JUDGVENT: 23/ 07/ 2002

BENCH:
ND SManDt hoasr hmaHdehgi dkea, ri .

JUDGVENT:

SANTOSH HEGDE, J.

The above crimnal appeals are preferred by the
appel | ants agai nst the conmon judgment delivered by the Hi gh
Court of Punjab & Haryana at Chandi garh i n" Murder Reference
No.2/99, Crl.A 130-DB to 132-DB/99 and Crininal Revision
No. 443/ 99.

The brief facts necessary for disposal of these cases are
as follows :

There was a civil dispute pending between the deceased
Virsa Singh and his famly on the one hand and Kul jinder Singh
on the other in regard to a small plot of |and which was abutting
the residence of the said parties in the village of Srawan Bodl a
at Police Station Sadar Malout. In the said dispute, appellant
No.2 and his famly were supporting Kuljinder Singh. On
11.10.1996 the civil case pertaining to the said dispute was
listed before the concerned court and in the said proceedi ngs the
deceased Virsa Singh had obtained an interim order against the
said Kuljinder Singh. On the date of the incident at about 3.30
p.m there was a verbal fight which also led to the parties
grappling with each other but that did not culnmnate in any
serious incident due to the tinely intervention of sone ladies in
the famlies. It is the prosecution case that thereafter at about 8
p.m the appellants herein along with 3 other accused persons
came in a white Maruti car driven by the second appellant and
the said accused persons got down fromthe car, raising a
"Lal kara’ (chall enge) that they would teach the conpl ai nant
party a |l esson for obtaining stay in regard to the land in
qguestion. Thereafter, it is stated that the first appellant herein
who was armed with a .12 bore double barrel gun and the
second appel l ant who was arned with a rifle along with 3 other
accused persons who were armed with ’'dangs’ attacked the
deceased Virsa Singh and his younger son Kul want Singh on
the roof of their house. It is stated that during the said attack the
first appellant Rachhpal Singh and the second appell ant
GQurmit Singh fired shots fromtheir respective weapons at Virsa
Si ngh and Kul want Singh, consequent upon which each one of
themreceived two bullet injuries and died on the spot. This
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i ncident in question was w tnessed by Ravinder Singh, PWS3,

who is the son of the deceased Virsa Singh and the brother of
deceased Kul want Singh and Darbara Singh, PW4, who is the
nother’s sister’s husband of PW3 who resides about a

kil ometer and a half away fromthe house of the conpl ai nant

and was visiting the conplainant and his famly for returning a
trolley which he had borrowed fromthem It is the further case
of the prosecution that thereafter PW3 went to the Police
Station at Ml out which is about 9 kms. fromthe place of the

i ncident and | odged a conplaint at about 11 p.m wth SHO
Ranjit Singh which conplaint was registered and forwarded to
the jurisdictional Magistrate who received the same by 2.45
a.m on 12.10.1996. Immediately after registering the crine
under Sections 302, 148, 149 |PC and Sections 25 and 27 of the
Arms Act agai nst the named accused, the said SHO took up the

i nvestigation of the case and proceeded to the place of the

i ncident along with PW 10, Assistant Sub-I|nspector, Bohar

Si ngh and ot hers: During the course of the said investigation
the said Oficer recorded the statements of the witnesses and at
the tinme of the spot inspection he also collected the bl ood-
stai ned earth which was found underneath the dead bodi es of
Virsa Singh and Kul want “Singh-in the presence of |oca

Panchas. The Investigating Oficer also found two enpty .12
bore cartridge casings which were sealed as also 3 enpties of
44. 40 of the bore rifles found near the dead bodi es which were
al so seal ed separately. During the course of investigation, the
Investigating Oficer arrested the said accused persons (except
appel  ant No. 1) on 25.10.1996 while they were travelling in a
white Maruti car bearing No. CHK 8320 driven by the second
appel I ant near the village of Punnu Khera. During the said
arrest they found Gurmt Singh, appellant No.2, in possession
of arifle of 44.40 bore on his shoulder and 4 |live cartridges
whi ch were seized fromhis possession by the |Investigating
Oficer. He also took the car in question into his possession
under Ex. P-Z. It is stated that on statenment made by the
concerned accused the Investigating Oficer also recovered
certain 'dangs’ fromthe places disclosed by them It is the
further case of the prosecution that on 27.10.1996, the first
appel | ant Rachhpal Singh was traced near the Railway Station

of village Kabarwala and at the time of his arrest he was in
possessi on of .12 bore double barrel gun and one belt
containing 9 live cartridges which was al so seized by the

i nvestigating agency.

The post nortemreport and the evidence of Dr. R
S. Randhawa, PW2, shows that both the deceased persons had
| acerat ed wounds on vital parts of their bodies which had
| acerated the lung and the Doctor had opined that the injuries in
guestion were anti-nmortem and had been caused by the use of
fire-arms.

Lear ned Sessions Judge considering the nmaterial placed
bef ore him found the appellants herein and the 3 ot her ‘accused
persons guilty of the offence charged agai nst them and
convi cted and sentenced appellant Nos. 1 and 2 herein to death
for offence under Section 302 | PC while other accused were
sentenced to life inprisonment. He al so sentenced themto
varying ternms of inprisonnent with fine in regard to other
of fences and referred the case of appellant Nos. 1 and 2 for
confirmation to the Hi gh Court.

It is against this conviction and sentence, Mirder
Ref erence No. 2/99 was | odged before the H gh Court while
Crimnal Appeal Nos.130-DB to 132-DB/99 were preferred by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

7

the convicted accused persons chal | enging their convictions and
sentences. The conpl ai nant separately preferred a Crimna
Revi si on No. 443/ 99 praying for conmpensati on under Section

357 Cr.P.C. anong other reliefs. The Hi gh Court as per the

i mpugned judgnent, concurred with the finding of the |earned
Sessions Judge as to the conviction inposed on the appellants
herein but cane to the conclusion that the inposition of capita
puni shnment was uncalled for since it felt that the case in hand
was not one of those rarest of the rare cases and accordingly
reduced the sentence to one of life inprisonnent in regard to
these appellants. The Hi gh Court on an anal ysis of the

evi dence, disagreed with the finding of the Sessions Court as to
the guilt of the 3 other ‘accused persons and acquitted t hem of
the charge under Section 302 read with 148 IPC. It, however,

mai nt ai ned the conviction under Section 449 but reduced the
peri od of sentence to the period al ready undergone. Wile

consi dering the claimof the conplainant in Crimnal Revision
No. 443/99 for compensation, the H gh Court felt that this was a
fit case for the exercise of its jurisdiction under Section 357
Cr.P.C. and directed each of the appellants to pay a sumof Rs.2
lacs, totalling Rs.4 lacs as conpensation and in default it

i nposed a default sentence of 5 years’ Rl on each of the

appel lants and directed that the said sentence should run
consecutively with the sentence of life inprisonnment.

M. K B Sinha, |earned senior counsel appearing for the
appel l ants, very strenuously contended that the courts bel ow
erred in placing reliance on the evidence of the alleged eye-
wi tnesses PW.3 and 4. He contended that it is clear fromthe
evi dence of these 2 witnesses that they could not have seen the
incident in question fromthe place where they were allegedly
standing and their very presence at the place of the incident was
hi ghl'y inprobabl e because if at all PW3 was present at the
pl ace of the incident, he being the son of Virsa Singh and
br ot her of Kulwant Singh would have intervened in the fight.
There being no such attenpt on the part of PW3, it is
reasonable to presune that he was not present at the tine of the
incident. In regard to PW4, he subnmitted that though he is
related to the deceased, he was staying far away from'the house
of the deceased and his stated reason for being present at the
pl ace of the incident having not been established and he having
smal | children with a disabled brother, it was highly inprobable
that he woul d have been visiting the deceased at that 1ate hour
in the day. In support of this contention, M. Sinha pointed out
that it was the case of PW4 that he had cone to return a trolley
whi ch he had borrowed fromthe deceased and nowhere-in the
evidence it is seen that the prosecution has beenable to
establish that any such trolley was in fact there at the residence
of the deceased. He al so subnitted that the recovery of the
bul | et casing was not recorded in the recovery Mahazar
therefore, that part of the evidence which connects-the
di scharge bullet fromthe weapons recovered fromthe accused
cannot be believed.

Wiile M. Bimal R Jad, |earned counsel representing the
State of Punjab submitted that the trial court as well as the
Sessions Court have very carefully considered the evidence
adduced by the prosecution and have cited reasons for
accepting the same, therefore, there is no ground for
interference with such findings of the courts bel ow.

A perusal of the evidence of the doctor shows that there
is some discrepancy in his evidence in regard to the nature of
the injury on the deceased as to whether the edges of the wound
were averted or inverted. But this, in our opinion, is not fatal to
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the case of the prosecution. The doctor while admtting that
there was sonme such confusion in his evidence as well as the
post nortemreport, in our opinion, has clarified the said
position during the course of his exam nation, though bel atedly.
Fromthe very nature of the wounds found on the body of the
deceased, it is clear that they died of gunshot injuries which is
not seriously disputed. What is being disputed by the | earned
counsel is the points of entry and exit which on facts of this
case, would nake a very little difference since the other
evi dence adduced by the prosecution clearly shows that the
deceased di ed out of gunshot injuries. Sone discrepancy as to
the nature of entry and exit on facts of this case would not make
the prosecution case any weaker. It is nore so because of the
fact that the casings of the bullets which were recovered by the
I nvestigating OFficer were positively proved by the ballistic
expert as of those bullets which were discharged fromthe
weapons recovered fromthe appellants and these casi ngs
havi ng been found near the bodi es of the deceased on the roof
of their house would establish that the deceased died of bullets
di scharged from the weapons seized fromthe appellants. In
such circunstances, the question of entry or exit of the wounds
woul d | ose its significance if the presence of the accused
persons with these weapons at that place and tine is otherw se
establ i shed by the prosecution. Herein, we nust record that
while the | earned counsel for the appellants is unable to
guestion the correctness of the ballistic expert’s opinion, he,
however, states that there is no evidence to show that the bullet
casings sent to the ballistic expert are actually the same casings
that were found near the dead bodi es because the Investigating
Oficer in Ex. DA, the spot Mhazar, has not noted that he had
recovered those bullet casings. For this the | earned counse
relied on the entry made in Col.23 of Ex. DA.-In the said
col um under the heading 'Articles found near the dead body’,
nothing is entered. Such omi ssion, if any, in our opinion does
not disprove the prosecution case that these bullet casings were
found near the dead bodi es and were sei zed, packed and sent to
the ballistic expert. Because in the evidence of the Investigating
O ficer he has in specific terns stated that he found these bull et
casi ngs near the bodies of the deceased and he sei zed, seal ed
and sent themto the ballistic expert which statenent of the
Investigating Oficer is not challenged in the cross-
exam nation, therefore, nmere lack of entryin Col. 23 would not
in our opinion nmake the evidence of the Investigating Oficer
under oath which is unchal |l enged as unbelievabl e. Therefore,
we reject this argunent of the | earned counsel and accept the
evi dence of the prosecution that the casings sent by the
Investigating Oficer are of the bullets discharged fromthe
weapons in question.

Conming to the incident in question, |earned counse
poi nted out fromthe evidence of PW.3 and 4 that they had
clinmbed on the roof of the deceased’s house fromentirely a
different way than the one taken by the deceased and the
assailants. Therefore, it is contended that it is highly inprobable
that fromthe place where these w tnesses were standi ng they
woul d have been able to witness the incident in question. It is
al so pointed out fromtheir evidence that these wi tnesses were
hi di ng behi nd parapet wall therefore definitely they could not
have seen the incident in question. Here again we must notice
that though it is true that the witnesses have stated that they
went to the roof froma different direction they were specific in
their evidence as to the visibility of the place of the incident
fromthe place where they were standing. The fact that they
were trying to hide thensel ves fromthe assailants woul d not
concl usively establish that they were not able to see the
assailants. It is not as if they ran away fromthe place of the
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i nci dent or |ocked thenselves in such a nanner as not to be
able to see the incident. As a matter of fact they did go up to the
roof and noticed the incident though they did not make
thensel ves visible to the assailants. The fact that PW3 did not
intervene in the fight would also, in any manner, make his
evi dence | ess acceptable. In our opinion PW3 being the son of
Virsa Singh and residing with himwas expected to be present
in the normal course because it was a tine for dinner. Even
PW4 who was a close relative and who was staying just one
and a half kiloneters away fromthe house of the deceased, has
gi ven good reasons to say why he was present at the place of
the incident. He has stated in his evidence that he had borrowed
atrolly fromthe deceased and cane to the latter’s house to
return the sane. This evidence cannot be disbelieved nerely
because the Investigating Oficer did not notice the trolly in the
house of the deceased at the tine of inquest.

Havi ng careful l y consi dered the evidence produced by
the prosecution and the reasoning of the court bel ow, we do not
find any ground to differ fromthe sane, hence, we reject the
chal | enge of the appellants nade in this appeal as to their
convi ction _and sentence.

Learned counsel for the appellants then questioned that
part of the judgnment by which the H gh Court had awarded
Rs.4 | acs conpensation in exercise of its power under Section
357 Cr.P.C. He first of all submtted that his client did not have
any court notice of the revision petition filed by the
conpl ai nant because the same was not actually admitted nor
any notice was issued. Fromthe ordersheet of the proceedings
of the revision petition it is seenthat the court had tagged this
revision petition along with the Reference case as well as the
crimnal appeals at the tinme of adm ssion though no notice was
i ssued. Parties were aware of this petition because argunents
were addressed on this question. Hence, this technica
obj ection cannot be entertai ned because no prejudice is caused
to the appellants on this count. At this stage we nay al so take
note of the objection raised on behalf of the caveator-
conpl ai nant that the appellants have not preferred any separate
appeal against the judgnment of the H gh Court rendered in Cri.
Revi si on No.443/99 and therefore technically there is no
chall enge to that part of the judgnent at all. Learned counsel for
the appellants submtted that they have chall enged the judgnent
of the Hgh Court inits entirety, even though the number of the
revision petition is not nmentioned in the cause title, therefore,
this objection should not be entertained. W think both the
defects pointed out by |earned counsel for the appellants as to
non-i ssuance of the notice by the H gh Court as al so the
argunent of the respondent that there being no specific appea
agai nst the order of the H gh Court in Crl. Revision No.443/99
are too technical a matter and none of the parties are prejudiced
because of these technical defaults, therefore, we will consider
the objection of the appellant as to the grant of conpensation by
the High Court on its merit. In this regard we have heard M. L.
K. Pandey, |earned counsel appearing for the conpl ai nant al so.
According to M. Sinha, |earned senior counsel, while
exerci sing the power under Section 357 Cr.P.C. if the court
decides to levy a fine then the conpensation will have to be
paid out of the fine as stipulated under Section 357 (1)(b). In
the instance case he points out that the Sessions Judge had
awarded a fine of Rs.5,000/- in regard to the offence under
Section 302, therefore, the Hi gh Court could have in appeal or
revi sion, enhanced that fine to a reasonable extent and awarded
a conpensation fromout of that anpbunt, according to the
| ear ned counsel, the court could not have awarded
conpensation in addition to the fine that is awarded in regard to
the sane of fence. W are not in agreenent with this argunent
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of the | earned counsel. Learned counsel presunes that the High
Court has also confirnmed the fine of Rs.5,000/- awarded by the

| ear ned Sessions Judge for of fence under Section 302 IPC. A
perusal of the operative part of the judgment of the H gh Court
clearly shows that so far as the puni shment under Section 302 is
concerned, it has disagreed with the Sessions Court and altered
the sentence to one of life inprisonment fromdeath. It has
nowhere stated that it is also awarding a fine or that it was
confirmng the fine awarded by the Sessions Court for the

of fence under Section 302 IPC. In the absence of any such
specific recording in our opinion it should be deened that the
H gh Court has awarded only a sentence of life inprisonnent

for an of fence under Section 302 IPC. In such cases where the
court does not award a fine along with a substantive sentence,
Section 357(3) cones into play and it is open to the court to
award compensation to the victimor his famly. In our opinion
it is in the exercise of 'this power under Section 357(3) that the
H gh Court has awarded the compensation in question

therefore it was well within the jurisdiction of the H gh Court.
The question thenis, as contended by the | earned counsel for
the appellants, was there sufficient naterial for awarding this
sum of Rs.2 | acs each. Learned counsel submits that this figure
is arrived at arbitrarily by the High Court w thout there being
any evidence in this regard and that the Hi gh Court has not

gi ven an opportunity to the appellants to adduce any evi dence

as to their nonetary capability or as to the requirenment of
victims fanmily. Therefore, the | earned counsel pleads that this
exor bi tant anount coul d not have been awarded. | n support of
this argument | earned counsel has relied on Pal ani appa Gounder
v. The State of Tami | Nadu and Ors. (AR 1977 SC 1323) and
Sarwan Singh & Os. V. The State of Punjab (AIR 1978 SC

1525). It is true that in those cases this Court while considering
the conpensati on awarded by the courts bel ow held that the
conpensation in question should comrensurate with the

capacity of the accused to pay as al so other facts and

circunst ances of that case like thegravity of the offence, the
needs of the victinis famly etc. ‘Wile saying so, we notice
fromthese very sane judgnents cited by the | earned counse

that it is clear that the jurisdiction of the court to grant
conpensation is accepted by this Court.

It is true that the High Court in the instant case did not

have sufficient material before it to correctly assess the capacity
of the accused to pay the conpensation but then keeping the
object of the Section in mnd as seen fromthe reasoni ng of the
H gh Court we think it is a fit case in which the court was

justified in invoking Section 357. The question then will be : /s
the ambunt of Rs.2 | akhs per accused too exorbitant a figure ?
Since the material on record is scanty, the court will have to

assess this nonetary figure fromnmaterial available and al so
taking into consideration the facts, judicial notice of which the
court can take note of.

We have perused the records to find out the reasonable

amount which would befit the facts of this case as also the
capacity of the appellants to pay. It is on record that the
appel l ants are owning agricultural |and though the extent and
fertility of the sane is not available. It is also seen that they
own a tractor and a trolly which we can assume are nornmally

owned by farmers having |large extent of |and. W al so notice

that they own a Maruti car which also indicates that appell ant
are reasonably affluent. On this basis, we think it is reasonable
to conclude that the appellants are capable of paying at |east
Rs.1 | ac per head as conpensation. Therefore, we nodify the

order of the Hi gh Court by reducing the conpensation payable
fromRs.2 | akhs each to Rs.1 | akh each and direct the appellants
to pay the said sum totalling Rs.2 |akhs, as directed by the
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H gh Court.

Wth this nodification the substantive appeal of the
appellants in regard to their conviction and sentence is

di smissed and their challenge to the grant of conpensation is
accepted partly and the compensation granted by the High
Court is nodified, as stated above.




