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ACT:

West Bengal Prem ses Tenancy Act 1956--Sections 13 and 16--
Eviction on the ground of sub-letting- Previous consent in
witing of the Jlandlord for creation of sub-tendancy-
Necessary.

House Rent Eviction on the ground of “default in paynent of
rent and sub-letting- Question of waiver- nether acceptance
of rent after having know edge of sub-letting amunts to
wai vi ng.

HEADNOTE

The appel | ant was the tenant with respect to shop roomon a
monthly rent of Rs. 50. On 27th Septenber, 1973, the
respondent purchased the prenmises in question from the
Comm ssioner of Partition and Receiver in a ‘suit for
partition between the owners of the said prenises. The
appel l ant tenant was notified about the sal e and was asked
to pay rent to the respondents.

The respondents filed a suit for ejectnent on 12th Decenber,
1975 in the Cty Cvil Court on the ground of default In
paynment of rent and sub-letting. The Trial Court~ decreed
the suit on the ground of sub-letting. The appellant flied
an appeal before the Hi gh Court against the judgenent of the
Trial Court.

The Judges of the Division Bench of the H gh [ Court . took
di vergent views. While one Judge held that the plaintiff
havi ng accepted the rent even after having the know edge of
subletting plaintiff had waived or dispensed wth their
right of forfeiture and as such directed the disnissal of
the plaintiffs suit, the other Judge took a contrary  view
that wunder the West Bengal Prem ses Tenancy Act, 1956, a

tenant was under an obligation to pay rent to the |landlord
and there was no question of waiving the right of forfeiture
by accepting the rent by the | andl ord.

In view the difference of opinion between the two judges,
the matter was referred to a third teamed Judge, who agreed
with the latter view Thus the appeal preferred by the
tenant was di sm ssed, agai nst which the 472

473

present appeal by special |eave was filed.

Di smi ssing the appeal, this Court,

HELD : 1.01. A perusal of the provisions of Section 13 and
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16 of the Act clearly shows that when there was no previous
consent in witing of the landlord for creation of sub-
tenancy It shall be a ground for weviction in ternms of
Section 13(1)(a) of the Ad. Even in case of creation of
sub-tenancy with the consent of the landlord in witing it
was necessary to followthe future procedure prescribed
under section 16(1) of the Act. Mere know edge or
acknow edgerment of rent cannot defeat the landlord s right
to get a decree for ejectnment on the ground of sub-letting.
If the view as contended on behalf of the applicant is
accepted the provisions of both the sections 13 and 16 woul d
become nuptory. [476E-F]

1.02. There |Is a clear nandate in Section 13(1)(a) that the
protection against eviction to the tenant shall not be
avail abl e in case the tenant transfers, assigns or sub-lets
in whole or in part the prem ses held by him w thout the
previous consent in witing of the landlord. [476F]

1. 03. Wai ver-is aquestion of fact which depends on the
facts and circunstances of each case. |n case of waiver of
any provisions of 'the Statute it |s necessary to prove that
t here was conscious relinqui shment of the statutes. [478D

1. 04. In the instant case there is no question of
wai ver. It was necessary for the tenant appellant to prove
that the landlord  had  accepted the "rent being fully
conscious that by their act they were relinquishing the
right of eviction available to themon the ground of sub-
letting under Section 13(1)(a) of the Act. [478E]

1. 05. Any acceptance of rent-from the ~appellant in
January, 1975 cannot anount to any waiver in respect of rent
from the appellant in January, 1975 cannot amount to any
wai ver in respect of the right of eviction on the ground of
sub-letting. [4790

M's Shalimar Tar Products Ltd. v. H C Sharnma & Os., ' [1988]
1 SCC 70, relied on.

474

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal —No. 2629 of
1980.

From the Judgnent and Order dated 17.3.80/25.7.80 of the
Calcutta High Court in Oiginal Decree No. 10 of 1980.

Dr. Shankar Chosh, Sommath Mikherjee and P. K. Mikherjee for
the Appell ant.

Rat hin Das for the Respondents.

The Judgrment of the Court was delivered by

KASLIWAL, J. This is a tenant’s appeal by grant of Specia

Leave in a suit for eviction decreed against himby all the
Courts.

The appellant took one road side shop roomin the ground
floor of premises No. 75, Surendra Nath Banerjee  Road,
Calcutta on rent @Rs.50 per month. On 27th Septenber, 1973
the respondents herein purchased the prem ses in question
from the Conmm ssioner of Partition and Receiver in High
Court Suit No. 1183 of 1961 (Anuo Kumar Dhar v. Satya
Narayan Dhar & Ors.), a suit for partition etc., between the
owners of the said premses. The said Conmi ssioner of
Partition and Receiver notified the appell ant about the said
sale and asked himto attorney his tenancy and to pay rent
to the respondents. The appellant as such started paying
rent to the respondent purchasers till January, 1975. On
21st My, 1975 the respondent |andlords sent a notice to
quit on the ground of default in the paynment of rent and
subl etti ng. The appellant sent a reply in witing on 6th
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June, 1975 denying the alleged default in paynent of rent as
well as subletting. The respondents filed a suit for
ej ectment on 12th Decenber, 1975 in the Gty Cvil Court at
Calcutta (Il1lrd Bench). The suit was based on the ground of
default in the payment of rent and subletting. The tria
court decided the question of default in the paynent of rent
in favour of the appellant but decided the question of
subletting against him and as such decreed the suit by
Judgnment dated 12th June, 1979. The appellant aggrieved
agai nst the aforesaid Judgrment filed an appeal before the
H gh Court.

A Division Bench of the Hgh Court consisting of NC
Mukherji and Surendra Mohan Guha, JJ. heard the appeal
Guha, J. held that the plaintiffs had know edge of
assi gnment or subletting in favour of Sujoy

475

Kurmmar Dass Cupta much earlier than the |ast payment of rent
in January, 1975 In-this view of the matter CGuha, J. held
that the rent having been accepted after the know edge of

subl etting 1ong before the determ nation tenancy, t he
natural inference from this conduct would be that the
plaintiffs had waived or dispensed with their right of
forfeiture. @Quha, J. as such accepted the appeal and
directed the dism'ssal ~of the plaintiff’'s suit. N. C
Mukherji, J. disagreed with the aforesaid view of Guha, J.
and according to himthe tenant’s liability to eviction

arose under the @ West Bengal Prem ses  Tenancy Act, 1956
(hereinafter referred to as 'the Act’) once ‘the fact of
subl etting was proved. According to Mikherji, J. a tenant
under the Act was under an obligation to pay rent to the
| andl ord and there was no question of waiving the right of
forfeiture by accepting the rent by the landlord.  In view
of the difference of opinion between the-two Learned ' Judges
the nmatter was referred to third Learned Judge. M. P.K
Banerjee J., The.. third Learned Judge by his order dated
23rd June, 1980 agreed with the view of N.C.  Mikherji, J.
The mmjority view being in favour of the r espondent
| andl ords, the appeal was ultinately dism ssed by the High
Court by order dated 25th July, 1980. Aggrieved agai nst the
Judgnent of the Hi gh Court, the tenant has come in appeal to
this Court. W have heard Learned counsel for the parties
and have gone through the record. The trial court as well
as all the Learned Judges including Guha, J. in the Hgh
Court have recorded a finding of fact that there was  no
previous consent in witing by the landlord for the  sub-
tenancy created by the tenant appellant. This finding of
fact is binding on the appellant and cannot be assailed
before this Court. The only question on which Gha, J. held
in favour of the tenant appellant was that the rent ~having
been accepted after the knowl edge of sub-letting, the
natural inference from this conduct would be “that the
I andl ords had wai ved the right of claimng eviction ‘against
the tenant. 1In our viewin the facts and circunstances of
the present case the aforesaid view taken by Guha, J. is not
correct. A perusal of the provisions of Sections 13 and 16
of the Act nake the position clear. The relevant portions
of the aforesaid provisions are reproduced as under: -
Section 13 Protection of tenant against eviction
(1) Notwithstanding anything to the contrary in any other
law, no order or decree for the recovery of possession of
any prenmses shall be nmade by any Court in favour of the
| andl ord against a tenant except on one or nore of the
foll owi ng groups, nanely:-
476

(a) Were the tenant or any person residing in
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t he

premses let to the wthout the previous

consent in witing of the landlord transfers,

assigns or sublets in whole or in part the

prem ses held by him

Section 16 Creation and term nation of sub-

tenancies to be notified-
(1) Wiere after the comrencenent of this Act, any prenises
are sublet either in whole or in part by, the tenant wth
the previous consent in witing of the landlord, the tenant
and every sub-tenant to whomthe prem ses are sublet shal
give notice to the landlord in the prescribed manner of the
creation of sub-tenancy within one nonth fromthe date of
such subletting and shall in the prescribed nanner notify
the termnati on of such subtenancy within one nonth of such
term nation.
(2) Were before the commencenent of this Act, the tenant
with or without the consent of the |landlord, has sublet any
prem ses ‘either inwhole or in part, the tenant and every
sub-tenant to whomthe prem ses have been sublet shall give
notice to the landlord of such subletting in the prescribed
manner (within six nonths) of the commencenent of this Act
and shall in the prescribed manner notify the term nation of
such-tenancy wi thin one nonth of such termnation
A perusal of the /above provision clearly show that when
there was no previous consent in witing of the |landlord for
creation of sub-tenancy it shall be a ground for eviction in
ternms of Section 13(1)(a) of the Act. Even in case of
creation of such 'sub-tenancy wth the consent of the
andlord in witing it was necessary to follow the further
procedure prescribed under Section 16(1) of the Act. Mer e
know edge and/or acceptance of rent  cannot defeat the
landlord’ s right to get a decree for ejectnent on the ground
of sub-letting. |If the view as contended on behal f of the
appellant is accepted the provisions of both the above
sections 13 and 16 woul d becone nugatory. There is a clear
mandate in Section 13(1)(a) that the protection against
eviction to the tenant shall not be available in ‘case the
tenant transfers, assigns or sublets . in whole or in part the
prem ses held by himw thout the previous consent in witing
of the landlord. It was contended by the |earned counse
for the appellant that the provision as regards consent - may
be treated as mandatory but so far as the witing part of
the consent is concerned the same nay be treated  as

directory. It was al so contended that in the present case
the sub-tenancy was created in 1970
477

even before the purchase of the suit prem ses by the present
plaintiff/landl ords on 27th Septenber, 1973 and in this view
of the natter the present plaintiff/landlords cannot file a
suit for eviction on the ground of sub-letting under Section
13(1) (a). Rel i ance in support of the above contention has
been placed on A'S. Sulochna v. C Dharmalingam [1981] 1 SCC
180.

W find no force in the above contention. The above case
relied on by the Learned counsel for the appellant is
al t oget her di stingui shabl e. In that case the relevant
provision for consideration was Section 10 (2)(ii)(a) of the
Tam | nadu Bui |l di ngs (Lease and Rent Control) Act, 1960. The
undi sputed facts in that case as observed in the Judgenent
were that the father of the appellant landlord had granted a
| ease in favour of the father of the respondent tenant prior
to 1952. The father of the appellant as also the father of
the respondent both had di ed and respondent was accepted as
a tenant upon the death of his father in 1968. The suit for
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eviction on the ground of unlawful sub-letting was filed in
1970 by the appellant who had inherited the property from
her father. Admittedly, neither the appellant nor the
respondent had any personal know edge about the terms and
conditions of the | ease nor they had any personal know edge
regarding the circunstances in which the father of the
respondent tenant had created a sub-tenancy way back in
1952, 18 years before the institution of the suit. Nei t her
the appellant nor respondent had any personal know edge as
to whether or not the sub-tenancy was created wth the
witten consent of the |andlord 18 years back in 1952. On
these facts it was held that there was nothing on record to
show that the sub-letting which was nade 18 years before the
institution of the suit was in violation of the relevant
provisions of |aw There  was no evidence direct or
circunstantial on the basis of which it could be said that
the |l ease did not confer-on the father of the respondent the
right to create a sub-tenancy, or, that it was done w thout
witten consent of the then landlord that is to say, the
father ~of ~the -appellant. Thus in the above case the
plaintiff-_landlord had inherited the property from her
father and had brought a suit for eviction on the ground of
sub-letting which was created 18 years prior to the suit.
This Court held that the flouting of the |law, the sin under
the Rent Act nmust bethe sin of the tenant sought to be
evicted, and not that of his father ~or  predecessor in
interest. Respondent inherited the tenancy, not the sin, if
any, of his father. The lawin its wi sdomseeks to punish
the guilty who conmits the sin and not his 'son who is
i nnocent of the rent |aw offence.. The above case is further
478

di stingui shabl e because the sub-tenancy was created in 1952
| ong before the Act which cane into force in 1960.

So far as the facts of the case in-hand before us are  quite
si mpl e. Admittedly a sub-tenancy has been created in 1970
without consent in witing of the previous landlord and the
only question for consideration.is whether any waiver can be
applied against the present |landlords nerely on account of
accepting rent till January, 1975. The third Learned  Judge
of the High Court has relied on the provisions of sections
23 and 24 of the Act in order to hold that the question _of
waiver is only restricted under the aforesaid two sections
which deal wth the question of accepting rent deposited
under Section 21 in the Court or acceptance of “rent in
respect of the period of default in paynent of rent ~where
there is no proceeding pending in the Court for the recovery
of possession of the premises. |In our viewthereis no need
of restricting the question of waiver under the provisions
of sections 23 and 24 only which deal with special kind of
situation. W are considering the question of" waiver
i ndependently of the provisions of the Act and it “would be
clear that there is no question of waiver in the present
case. Waiver is a question of fact which depends on the
facts and circunstances of each case. In the case of waiver
of any provisions of the Statute it is necessary to prove
that there was conscious relinquishment of the advantage of
such provisions of the Statute. In the case Ilike the
present one before wus, it was necessary for the tenant
appel l ant to prove that the | andl ords had accepted the rent
bei ng fully conscious that by this act t hey wer e
relinquishing the right of eviction available to themon the
ground of sub-letting under Section 13(1) (a) of the Act.
The Rent Act is for the protection of the rights of the
tenants but at the same tinme it does not pernmit the sub-
letting by a tenant without the consent in witing of the
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| andl ord and this provision has been kept in public interest
for the benefit of the landlords and the same can only be
negatived by an act of conscious relinquishment of such
right by the landlord. W find support in the above view in
a decision of this Court in MS Shalimar Tar Products Ltd.
v. H C Sharma and OGther, [1988] 1 SCC 70. 1In the above
case it was held that:,
"Section 14 (1) proviso (b) and 16(2) and (3)
of the Delhi Rent Control Act enjoin the
tenant to obtain consent of the Ilandlord
in--witing to the specific Sub-letting. This
requi rement seraves a public purpose i.e. to
avoi d di spute
479
as to whether there was consent or not. The
nmere perni ssion or acqui escence i s not enough
There is no inplied pernission. Any ot her
i nterpretation of the provisions will defeat
the object of the statute and is, therefore,
i mperm ssi bl e".
Apart from the circunstances nentioned above it has been
further found established that the respondent |andlord had
given a notice to the appellant to quit determining the
tenancy on 21st May, 1975. 1In reply to the aforesaid notice
the tenant appellant ‘had not disclosed that by a deed of
assi gnment dated 21st’ June 1974 in favour of Sujoy Kumar Das
Gupta sub-letting had been nmade. Thus this fact was not
di sclosed even in ‘the reply tothe notice as late as
6.6.1975. This fact regarding sub-letting to Sujoy Kumar Das
Gupta came to the notice of the landlord respondent for the
first time on 15th Septenber, 1975 when Sujoy  Kumar Das
Gupta, the Sub |essee hinself sent a notice through his
Solicitor intimating to the respondent 1|andl ords t hat
partnership between Shri Gupta -and appellant had been
di ssol ved. In the said notice it had been stated that the
appellant Pulin Behari Pal due to old age and physica
infirmties had becone unable to discharge his duties in the
partnership business and as such had transferred, =~ assi gned
all his interest, goodw || of the business and his /right,
title and interest to the said Sujoy Das Gupta absolutely
and forever. Thus any acceptance of rent fromthe appell ant

Pulin Behari Pal in January, 1975 cannot —amount to - any
wai ver in respect of the right of eviction on the ground of
sub-letting. Be that as it may, adnmittedly there is no

conpliance of Section 16 also in the present case and this
is an additional factor on the basis of which the tenant
appel | ant cannot escape the liability of eviction:

In the result we find no force in the present appeal and it

is accordingly dismssed with costs. In facts and
circunstances of the case we grant tine to vacate the suit
prem ses on or before 30th April, 1993 on furnishing an

usual undertaking. before this Court within four weeks.
B. V. B. D.

Appeal dism ssed.
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