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1. We propose to di spose of the aforesaid appeal s by
this Judgnent because common questions of law are
i nvolved in these appeals. In order toavoid repetition

the facts of Civil Appeal No.2215 of 2002 are
recapitulated in order to conprehend the controversy
i nvolved in these cases.

2. Ms Phil Corporation Ltd., the respondent assessee
manuf act ures processed cashew nuts, peanuts, al nonds

etc. by dry roasting, oil roasting, salting, seasoning and
packs themin different containers and clears these itens
under its brand nane. Admi ttedly, the respondent
assessee did not register with the Central Excise

Aut horities and cl eared these goods without paynent of

exci se duty.

3. After due investigation, a show cause notice was
i ssued by the Conmmi ssioner of Customs and Centra

Exci se, Goa on 6.8.1999 to the respondent assessee
denmandi ng duty under Chapter 20(2001.10) on the goods

cl eared w thout paynment of central excise duty and
proposed penalty action. The respondent assessee inits
reply dated 4.10.1999 denied the allegations incorporated
in the show cause notice and submitted that its products
were correctly classifiable under Chapter Headi ng
0801. 00 of the Central Excise Tariff Act, 1985 and
chargeable to Nil rate of duty and hence there was no
requirenent to register with the Central Excise

Aut horities.

4. After hearing the respondent assessee, the
Comm ssi oner of Custonms & Central Excise vide his
Order-in-Original dated 31.10.2000 held that the goods
are to be classified under Chapter 2001.10 and
chargeable to duty and confirmed the demand and

i nposed penalty and redenption fine in lieu of
confiscation of the seized goods and machi nery.

5. Agai nst the said order of the Conm ssioner of
Custonms & Central Excise, CGoa, the respondent assessee
filed an appeal before the Custons, Excise & Gold
(Control) Appellate Tribunal, Wst Regional Bench at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 13

Munbai . The Tribunal vide its inpugned order dated
24.10. 2001 all owed the appeal of the respondent
assessee and held that the goods cleared by the
respondent assessee are not assessable to duty.

6. Aggri eved by the order of the Tribunal, the appellant

Conmi ssi oner of Custons & Central Excise, Goa has
preferred this appeal before this Court.

7. In order to properly conprehend the controversy

i nvol ved in these cases, we deemit proper to reproduce
the legislative intention by reproducing the extracts of
Chapters 8 and 20 of the Central Excise Tariff Act, 1985.
CHAPTER 8

EDI BLE FRULT AND NUTS; PEEL OF CITRUS FRU T
OR MELONS

Not e:

Thi s Chapter does not' cover inedible fruits or nuts.

Headi ng

No.

Sub-
Headi ng No.
Description of Goods
Rat e of
Duty

1

2

3

4

08.01
0801. 00

Edible fruit and
nuts; peel of citrus
fruit or nelons

Ni

CHAPTER 20

PREPARATI ONS OF VEGETABLES, FRUI T, NUTS OR
OTHER PARTS OF PLANTS

Not es:

1. Thi s Chapter covers only products which are
prepared or preserved by processes other than nerely
chilled or frozen, or put in provisional preservative
solutions, or dried, dehydrated or evaporated.

2. Thi s Chapter does not cover fruit jellies, fruit
pastes, sugar-coated al nonds or the like in the form of
sugar confectionery (Chapter 17) or chocol ate
confectionery (Chapter 18).

3. In relation to products of this Chapter,
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| abeling or relabelling of containers and repacking
frombul k packs to retail packs or the adoption of
any other treatnent to render the product

mar ket abl e to the consuner, shall anount to

"manuf acture".

4, In this Chapter, "brand nane" neans a brand
nane, whether registered or not, that is to say, a nane
or a mark, such as a synbol, nonogram | abel

signature or invented words or any witing which is
used in relation to a product, for the purpose of
indicating, or so as to indicate, a connection in the
course of trade between the product and sonme person
usi ng such nane or mark with or wthout any

i ndication of the identity of that person

Headi ng

No.

Sub-

Headi ng No.
Description of Goods
Rat e of

Duty

A WNPE

20.01

Pr epar ati ons of
vegetables, fruit,
nuts or other parts
of plants including
janms, fruit jellies,
mar mal ades, fruit

or nut puree and
fruit or nut pastes,
fruit juices and
veget abl e j ui ces,
whet her or not
cont ai ni ng added
sugar or other

sweet eni ng matter.

2001. 10

Put up in unit

cont ai ners and

bearing a brand
name.

16%
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2001. 90
O her
Ni

Now, we would like to setout extracts of Chapters
8 and 20 of the Harnoni zed System of Nomencl ature
(HSN) as under:

" CHAPTER 8

EDI BLE FRUI T AND NUTS; PEEL OF CI TRUS FRU T
OR MELONS

Chapt er Not es:
1. Thi s Chapter does not cover inedible nuts or fruits.

2. Chilled fruits and nuts are to be classified in the
sanme headings as the corresponding fresh fruits
and nuts.

3. Dried fruit or dried nuts of this Chapter may be
partially rehydrated, or treated for the follow ng
pur poses:

(a) For additional preservation or stabilization
(e.g. by noderate heat treatnent, sulphuring,

the addition of sorbic acid or potassium

sorbate),

(b) To inprove or naintain their appearance (e.g.
by the addition of vegetable oil or smal
gquantities of glucose syrup),

provided that they retain the character of dried fruit
or dried nuts.

Headi ngs 08.01 and 08.02 read as under
08.01  COCONUTS, BRAZIL NUTS AND CASHEW
NUTS, FRESH OR DRI ED, WHETHER OR

NOT SHELLED OR PEELED

- Coconut s:
0801. 11 -- Desi ccat ed
0801.19 -- O her
- Brazil Nuts:
0801.21 -- I n Shel
0801. 22 -- Shel | ed
- Cashew Nuts:
0801.31 -- I n Shel
0801.32 -- Shel | ed

08.02 OTHER NUTS, FRESH OR DRI ED, WEHTER
OR NOT SHELLED OR PEELED

- Al nonds:
0802. 11 -- In shel
0802.12 -- Shel | ed
- Hazel nuts or filberts (Corylus spp.):
0802. 21 -- I n Shel
0802. 22 -- Shel | ed

- Val nut s:
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0802.31 -- I n Shel

0802. 32 -- Shel | ed

0802. 40 -- Chestnuts (Castanea spp.)
0802.50 -- Pi st achi os

0802.90 -- Q her

The principal nuts of this heading are al nonds

(sweet or bitter), hazelnuts or filberts, wal nuts, chestnuts
(Castanea spp.), pistachios, pecans and pignolia nuts

(seeds of the Pinus pinea).

Thi s heading al so covers areca (betel) nuts used

chiefly as a masticatory, cola (kola) nuts used both as a
masticatory and as a base in the manufacture of

beverages, and an edi ble, nut-like, spiny-angled fruit of
the species Trapa natans, sonetines referred to as a

wat er chest nut.

The headi ng does not i ncl ude:

(a) The edi bl-e tuber of the species El eocharis
dul ci s or El eocharis tuberose, commonly

known as the Chi nese water chestnut (heading

07.14).

(b) Enpty wal nut or al nond hulls (heading 14.04)
(c) Ground- nuts (heading 12.02), roasted

ground- nuts or peanut butter (heading

20. 08)

(d) Hor se chestnuts (Aescul us hi ppocast anum

(headi ng 23.08)."

Chapter 8 does not include roasted ground nuts
or peanuts.

" CHAPTER 20

PREPARATI ONS OF VEGETABLES, FRUI T, NUTS OR
OTHER PARTS OF PLANTS

Chapt er Not es:
1. Thi s Chapter does not cover:

(a) Vegetables, fruit or nuts, prepared or
preserved by the processes specified in
Chapter 7, 8 or 11;

(b) Food preparations containing nore than 20%
by wei ght of sausage, neat, neat offal, bl ood,

fish or crustaceans, nolluscs or other aquatic

i nvertebrates, or any comnbination thereof

(Chapter 16); or

(c) Honogeni sed conposite food preparations of
headi ng 21. 04.

2. Headi ngs 20.07 and 20.08 do not apply to fruit
jellies, fruit pastes, sugar-coated al nonds or the
like in the formof sugar confectionary (heading

17.04) or chocol ate confectionery (heading 18.06).

3. Headi ngs 20.01, 20.04 and 20.05 cover, as the case
may be, only those products of Chapter 7 or of
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headi ng 11.05 or 11.06 (other than flour, neal and
powder of the products of Chapter 8) which have
been prepared or preserved by processes ot her than
those referred to in Note 1 (a).

4. Tomato juice the dry weight content of which is 7%
or nore is to be classified in heading 20.02.

5. For the purpose of heading 20.07, the expression
"obt ai ned by cooki ng" means obtai ned by heat

treatnment at atnospheric pressure or under

reduced pressure to increase the viscosity of a

product through reduction of water content or other
nmeans.

6. For the purpose of heading 20.09, the expression
"juices, unfernented and not containi ng added

spirit" nmeans juices of an alcoholic strength by

vol une (see Note 2 to Chapter 22) not exceeding

0.5% vol .

20. 08 FRU T, NUTS AND OTHER EDI BLE PARTS COF
PLANTS, OTHERW SE PREPARED OR

PRESERVED WHETHER OR NOT

CONTAI NI NG ADDED SUGAR OR OTHER

SWEETENI NG MATTER OR SPIRIT, NOT

ELSEWHERE SPECI FI ED OR | NCLUDED

- Nuts, ground-nuts, and other
seeds, whether or not mxed

t oget her:

2008. 11 -- G ound- nut's

2008. 19 -- QO her, including m xtures
2008. 20 -- Pi neappl es

2008. 30 -- Citrus fruit

2008. 40 -- Pear s

2008. 50 -- Apricots

2008. 60 -- Cherries

2008. 70 -- Peaches, including nectarines
2008. 80 -- Strawberries

-- Q her, including m xtures ot her
than those of subheadi ng 2008. 19:

2008.91 -- Pal m hearts
2008.92 -- M xt ures
2008.99 -- O her

Thi s heading covers fruit, nuts and other edible

parts of plants, whether whole, in pieces or crushed,

i ncluding m xtures thereof, prepared or preserved

ot herwi se than by any of the processes specified in other
Chapters or in the preceding headings of this Chapter.

It includes, inter alia:

1. Al monds, ground-nuts, areca (or betel) nuts and
ot her nuts, dry-roasted, oil-roasted or fat-

roasted, whether or not containing or coated

with vegetable oil, salt, flavours, spices or other

addi tives.

2. X X X
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8. M. Vikas Singh, the |l earned Additional Solicitor
CGeneral appearing for the Revenue submitted that the
respondent - assessee received cashew nuts, peanuts,

al nond etc. and carried out various processes such as
dry/oil roasting, salting, roasting with spices or herbs
and flavours, such as dry mint (pudina), spicy (chatpata)
etc. and flushes these products with nitrogen gas. These
products are thereafter packed in unit containers bearing
brand names such as Country C ub and Maharaj. These
products fall under Chapter 20 of the Central Excise
Tariff Act. The Harnoni zed System of Nonencl ature

popul arly and in short "HSN Notes to Chapter 20
categorically state that Chapter 20 includes al nond,
groundnuts which are dry roasted, oil roasted or fat
roasted. The relevant portion of HSN Note of Chapter 20
is extracted hereunder :-

"“I't inter alia includes al nonds, groundnuts,

areca (or -betel) nuts and other nuts, dry

roasted, oil roasted or fat roasted, whether or

not containing or coated with vegetable oil

salt, flavours, spices or additives."

9. The | earned Additional Solicitor General subnitted
that in the HSN Notes to Chapter 8, roasted groundnuts
have been specifically excluded whereas in Note 1 of
Chapter 20 of the Central Excise Tariff Act, all products
where preservative solution is applied or dried,
dehydr at ed or evaporated, have been included. Note 1 of
Chapter 20 states as under: -

"This chapter covers only products which are

prepared or preserved by processes other than

merely chilled or frozen, or put in-provisiona
preservative solution or dried dehydrated or

evaporated. "

10. The | earned Additional Solicitor General further
submitted that the controversy involved in this case is no
| onger res integra. He pl aced reliance on the recent

judgrment of this court in Anmrit Agro Industries Ltd. &
Anr. v. Commi ssioner of Central Excise, Chaziabad
(2007) 201 ELT 183 (SC), according to which roasted
peanuts would fall under Chapter 20. Para 6 of the
j udgrment reads as under: -

"Havi ng gone through the records and havi ng

exam ned the process undertaken by the

assessee, we are in agreenent with the view
expressed by the Tribunal ("CEGAT") regarding
classification of roasted peanuts under

Headi ng 20.01. The Tribunal had adopted a

correct test when it says that the essentia
structure of the peanut is not changed by the
process of roasting. The assessee nerely

applies salt to roasted peanuts whi ch does not
obliterate the essential character. Moreover,
roasting is a process. That process has not

been excluded in Note 1 to Chapter 20.

Therefore, roasted peanuts are covered by

Chapter 20. Even according to the Explanatory

not es of HSN under Headi ng 20.08 ground-

nuts, al nonds, peanuts etc. which are dry-

roasted, fat-roasted whether or not containing
vegetable oil are the itens which all would
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stand covered by the said Heading 20.08."

11. The | earned Additional Solicitor General has also
drawn our attention to paragraph 7 of the said judgnent
whi ch reads as under: -

"As stated above, roasted peanut is also a
preparation, however, it is a preparation of
nuts |ike al nonds, peanuts, ground-nuts etc.
They are products which are prepared or
preserved by processes |like roasting. As stated
above, roasting is not chilling, it is not
freezing. As stated above, roasting is not one of
the enunerated processes in Chapter Note No.

1 to Chapter 20. Heading 20.01 specifically
refers to preparations of vegetables fruit, nuts
or plants. Sub-heading 2001.90 refers to the
word 'OQther’. In the circunstances, we are in
agreement with the view expressed by the

Tri bunal that roasted peanut falls under

Chapter 20 and not under Chapter 21."

12. He contended that HSN is quite relevant for the
pur pose of deciding issues of classification. |In the
present case, the HSN expl anatory notes to Chapter 20
categorically state that the products in question are so

i ncluded in Chapter 20. The HSN explanatory notes to
Chapter 20 also clearly indicate that its products are
excluded from Chapter 8 as they fall in Chapter 20. In
these circunstances, it has been submitted that the
classification of the products in question have to be nade
under Chapter 20.

13. The | earned Additional Solicitor General also placed
reliance on the judgnent of this court in Collector of
Central Excise, Shillong v. Wod Craft Products Ltd.
(1995) 3 SCC 454. This court in paragraph 12 of the said
j udgrment observed as under: -

"Accordingly, for resolving any dispute relating

to tariff classification, a safe guideis the

i nternationally accepted nomencl ature

emerging fromthe HSN. This being the

expressly acknow edged basis of the structure

of the Central Excise Tariff in the Act and the

tariff classification made therein, in case of

any doubt the HSN is a safe guide for

ascertaining the true nmeani ng of any

expression used in the Act."”

14. The | earned Additional Solicitor CGeneral referred to
section 2(f)(ii) of the Central Excise Act which
categorically states that any process which is specified in
the Chapter Notes as ampunting to manufacture woul d

be deened to be manufacture. Section 2(f)(ii) reads as
under: -

"2(f) "manuf acture" includes any process -
(i) \ 005\ 005
(ii) which is specified in relation to any goods

in the section or chapter notes of the
First Schedule to the Central Excise Tariff
Act, 1985 (5 of 1986) as anounting to

manuf acture. "
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15. The | earned Additional Solicitor General subnitted
that the respondent apart from processing of products by
oil roasting etc. is involved in packing the products in
retail containers of smaller packets of 50 gns./20 gns.
whi ch bear the brand nanme of the respondent-assessee.
According to the appellant, this process by itself would
amount to "manufacture" under Chapter Note 3 of

Chapter 20. The process of the assessee naking the
products marketable by putting the products into snal
unit containers and branding the said goods squarely
falls under Chapter Note 3 of Chapter 20. He submtted
that the aforesaid processes have been admitted by the
respondent - assessee.

16. The | earned Additional Solicitor General further
subm tted that the traditional concept of "manufacture"
is not applicable in the instant case in view of Chapter
Not e 3 of Chapter 20 and section 2(f)(ii) of the Centra
Excise Act. He submitted that even if a process is not
manuf acture it has to be held "manufacture" if the
Chapter Note so states that it would anpbunt to

manuf acture. The scope and anmbit of section 2(f)(ii) has
been expl ained by this court in several decisions. He
pl aced reliance on Collector, Central Excise, Bonbay v.
S.D. Fine Chemicals Pvt. Ltd. (1995) Supp 2 SCC 336.
This court in the said judgnent held that certain
processes whi ch may not otherw se anmount to

manuf act ure have been deened to be manufacture by
the Parlianment under section 2(f)(ii). The |earned counse
pl aced reliance on paragraph 12 of the said judgnent
whi ch reads as under: -

"The decisions aforesaid nmake it clear that the
definition of the expression manufacture

under Section 2(f ) of the Act is not confined to
the natural neaning of the expression

"manuf acture’ but is an expansive definition

Certai n processes, which nmay not have

ot herwi se anobunted to nanufacture, are-also

brought within the purview of and pl aced
within the anbit of the said definition by

Parlianment. Not only processes which are

i ncidental and ancillary to the conpletion of
manuf act ured product but al so those

processes as are specified in relation to any

goods in the section or Chapter Notes of the

Schedul e to the Central Excise Tariff Act, 1985

are also brought within the anbit of the

definition."

17. The | earned Additional Solicitor General also placed
reliance on O K Play (India) Ltd. v. Conm ssioner of
Central Excise-11, New Del hi (2005) 2 SCC 555. This

court while dealing with the scope of section 2(f) observed
as under: -

"Section 2(f) contains two clauses and i nstead
of setting out the activities in respect of
different tariff itenms, sub-clause (ii) sinply
states that any process, which is specified in
section/chapter notes of the schedule to the
Tariff Act, shall amunt to "manufacture"

Under sub-clause (ii), the legislature intended
to levy excise duty on activities that do not
result in any new comodity. In other words,
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if a process is declared as anmpbunting to
"manufacture" in the section or chapter notes,

it would cone within the definition of

"manuf acture" under Section 2(f) and such

process woul d becone liable to excise duty.

The effect of this definition is that excise duty
can be levied on activities which do not result
in the production of a new conmodity or where

the raw naterial does not undergo such a
transformation as to lose its original identity."

18. The court in the said judgnment in paragraph 13
observed that the activities which otherwi se do not
amount to manufacture can now be treated as

manuf acture and nade |iable to duty.

19. In reply to the subnissions of the | earned Additiona
Solicitor Ceneral, M. Joseph Vellapally, the |earned
seni or ;advocat e appearing for the respondent assessee
submitted that the entire case of the appellant

(Comm ssi'oner of Custons & Central Excise, Goa) in a
show cause notice and before the tribunal was that the
process of roasting, salting etc. anmounts to manufacture
because a new comodi ty enmerges, i.e., the

manuf act ured commodity goes from Chapter 8 and falls
under Chapter 20. /According to him though there was
specific reference to section 2(f)(ii) i'n the show cause
noti ce, but no case was nade out under section 2(f)(ii)
read with Chapter Note 3 of Chapter 20 and the
department cannot be permitted to travel beyond the
show cause notice and nake out a new case before this
court.

20. M. Vellapally also subnmitted that the inclusive
definition of manufacture under Chapter Note 3 of

Chapter 20 read with section 2(f)(ii) ~of the Central Excise
Act has to be strictly construed. He submitted that the
first requirenent is that the goods to which the Chapter
Note can be applied nust firstly fall under that Chapter
(i.e. as a food preparation and secondly those goods must
be subject to one of the processes nentioned in the
Chapter Note). According to him the said Chapter Note
has absolutely no application where the goods which are
all eged to be subjected to the nmentioned processes are

cl assifiabl e under sone other chapter, for exanpl e under
Chapter 8 in this case. According to him raw nuts are
agricultural produce falling under Chapter 8 and not
subject to duty is the admtted case of the departnent.
Therefore, there is no Chapter Note dealing with the
deening processes carried on in relation to goods of
Chapter 8 to be manufacture.

21. M. Vellapally further subnitted that once it is
accepted that roasting, salting etc. do not change the
essential character of the product as an agricultura
product, the final product continues to be an agriculture
product falling under Chapter 8 and not a manufactured
product under Chapter 20. He submitted that it is

undi sputed that the nuts retain their essential character
even after roasting etc. Therefore, the respondent was
under a bona fide belief that the goods are not excisable.
If the assessee has an arguabl e case or divergent views
are possible then the penalty cannot be inposed and
extended period cannot be invoked. He placed reliance

on Siddhartha Tubes Ltd. v. Conmm ssioner of

Customs & Central Excise, Indore (MP.) (2005) 13
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SCC 559 and Jai prakash Industries Ltd. v.
Conmi ssi oner of Central Excise, Chandigarh (2003)
1 SCC 67.

22. M. Vellapally further placed reliance on the
Constitution Bench judgnment of this court in Union of
India & Anr. v. Delhi Coth & General MIIls Co. Ltd.
AR 1963 SC 791 : 1963 Supp (1) SCR 586. In this case,
this court considered the scope and anbit of inclusive
definition of section 2(f). Paragraph 18 of the said

j udgrment reads as under: -

"W are unable to agree with the | earned

counsel that by inserting this definition of the
word "manufacture" in Section 2(f) the

| egi sl ature intended to equate "processing"” to
"manuf acture” and intended to make mere
"processing" as distinct from"manufacture" in
the same sense of bringing into existence of a
new subst'ance known to the nmarket, liable to
duty. The sol e purpose of inserting this
definition is to make it clear that at certain
pl aces in the Act the word 'manufacture’ has
been used to nean a process incidental to the
manuf acture of the article. Thus in the very

i tem under which the excise duty is clained in
these cases, we find the words : "in or-in
relation to the nmanufacture of which any

process is ordinarily carried onwith the aid of
power". The definition of 'manufacture’ as in
Section 2(f) puts it beyond any possibility of
controversy that if power is used for any of the
nuner ous processes that are required to turn
the raw material into a finished article known
to the market the clause wll be applicable;

and an argunent that power is not used in the
whol e process of manufacture using the word
inits ordinary sense, will not be available. It is
only with this Iimted purpose that the

| egi sl ature, in our opinion, inserted this
definition of the word ’'manufacture’ in the
definition section and not with a view to make
the nere "processing" of goods as liable to

exci se duty."

23. M. Vellapally also submtted that there is no
deem ng fiction in section 2(f)(i). It is an inclusive
definition of manufacture and the test continues to be
whet her there is a change in the essential character of
the goods and a new commpdity energes. The sane |ogic
applies with equal force to section 2(f)(ii). There'is no
deeming fiction in the said sub-section 2(f)(ii) and the
only effect of the said sub-section is that the goods are
consi dered manufactured at the stage when goods are

subj ected to the processes nentioned in the Chapter

Notes of the Central Excise Tariff Act.

24. In the rejoinder, the | earned Additional Solicitor
CGeneral reiterated the position that the products of the
respondent assessee have to be classified under Chapter

20 of the Central Excise Tariff Act.

25. The | earned Additional Solicitor CGeneral contended
that the deem ng provision of section 2(f) (ii) was squarely
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raised at all levels of the proceedings. In the show cause
notice, section 2(f) has been invoked. Sinmilarly, in the
order in original, the Commi ssioner has categorically
relied upon Chapter Note 3 of Chapter 20 and section
2(f)(ii) and referred to various docunments to strengthen
his case. The |earned Additional Solicitor CGeneral has
al so submitted that the Constitution Bench judgnent of
this court in Delhi Coth and General MIIls (supra) is

not applicable in the instant case as the deem ng

provi sions of section 2(f)(ii) were not at all enacted during
the relevant period. Section 2(f)(ii) was

i ncorporated/substituted in the Central Excise Act with
effect from28.2.1986 vide MF (DR) Notification No.10 of
1986-Central Excise dated 5.2.1986.

26. It was submitted by the | earned Additional Solicitor
CGeneral that the judgment of the Del hi Cloth and

CGeneral M |Ils (supra) was rendered on 12.10. 1962 mnuch

bef ore enactment of the deemi ng provisions of section
2(f)(ii)." In these circunstances, this judgnment can be of
no avail to the respondent assessee.

27. The | earned Additional Solicitor General further
submtted that the l'earned tribunal in the inpugned

j udgrment has not at all considered the effect of section
2(f)(ii) of Chapter Note 3 of Chapter 20. He also
contended that the Sales Tax judgments relied upon by
the tribunal in the inpugned judgnment are not at al

rel evant in deciding the issues in the present case.
According to him the tribunal has not considered the

i ssue of classification.  According to his submission, in
vi ew of the HSN notes and the judgnent of this court in
Anrit Agro Industries (supra), the classification of the
products in question ought to be made only under

Chapter 20.

28. We have heard the | earned counsel for the parties
at length and carefully anal ysed the judgnents cited at
the Bar. The Central Excise Tariff Act is broadly based
on the system of classification fromthe Internationa
Convention called the Brussels’ Convention on the

Har moni sed Commodity Description and Codi ng System

(Har noni sed System of Nonenclature) with necessary

nodi fications. HSN contains a |list of all the possible
goods that are traded (including aninals, human hair
etc.) and as such the nention of an item has got

nothing to do whether it is manufactured and taxabl e or
not .

29. In a nunber of cases, this court has clearly
enunci ated that the HSN is a safe guide for the purpose
of deciding issues of classification. 1In the present case,

the HSN expl anatory notes to Chapter 20 categorically
state that the products in question are so included in
Chapter 20. The HSN expl anatory notes to Chapter 20

al so categorically state that its products are excl uded
from Chapter 8 as they fall in Chapter 20. |In this view of
the matter, the classification of the products in question
have to be made under Chapter 20.

30. The | egal position has been clearly crystallized in
S.D. Fine Chemicals Pvt. Ltd. (supra) and ot her

judgrments of this court that certain processes which may
not otherw se anmpunt to nanufacture have been deened

to be manufacture by the Parlianent under section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

2(f)(ii). Relevant portion of this judgnment has al ready
been extracted in the precedi ng paragraphs.

31. In deciding the cases of this nature, the courts have
to nmake serious endeavour to ascertain spirits and

intention of the Parlianent in enacting these provisions

and once the legislative intention is properly gathered,

then the bounden duty and obligation of the courts is to

deci de the cases in consonance with the |egislative

intention of the Parlianment.

32. In the instant case, for the conprehensive reasons,
as stated in the preceding paragraphs, it is crystal clear
that the products of the respondent assessee have to be

cl assified under Chapter 20 of the Central Excise Tariff
Act .

33. As a result, the appeal of the appellant is allowed
and the inpugned judgnent of the tribunal is

accordi ngly set aside and the judgnent of the

Comm ssi oner of Custons & Central Excise, CGoa is

restored.

34. Consequently, CGivil Appeal Nos.7325-7326/01 filed
by Ms Coco Dry Fruits(India) Ltd. against the Revenue
are accordingly dismissed, uphol ding the order dated
24.8. 2001 passed by the tribunal disnissing the appeals
of Ms Coco Dry Fruits (India) Ltd.

35. Accordingly, Gvil Appeal Nos. 7242-7243/02 filed
by Ms Coco Dry Fruits (lndia) Ltd. against the Revenue
are di sm ssed, upholding the order dated 10.12.2002
passed by the tribunal disnissing the appeals of Ms

Coco Dry Fruits (India) Ltd., but for adjudication the
question of penalty and interest, these appeals are
remanded to the Conm ssioner of Central Excise, New
Del hi .

36. In the facts and circunstances of the case, we direct
the parties to bear their own costs.




