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instructions by State to private college-Carried out by
CGoverni ng Body-Conditions of service of teachers affected-
Ri ght of teacher to maintain wit petition

HEADNOTE:

The respondent was a teacher in a private college affiliated
to the Gauhati University in Assam The college was
receiving grants-in-aid fromthe State on certain conditions
set out in the formof Rules. One of the rules, r. 7,
provided that iif a teacher stood for —election to the
Legi sl ature, he should be on conpul sory | eave w thout pay

from the date of filing of nomnation till the end of the
next academic session or, till the termination of the term
of the office to which he may be el ected. The respondent
applied for |eave for three nonths and contested for a. seat
in Parlianent but was defeated. So, he applied for
perm ssion to rejoin, and the Governing Body granted himthe
per m ssi on. The Director of Public Instruction, however,

poi nted out that such permi ssion was in contravention of the
aforesaid rule, and therefore, the Governing Body informed
the respondent that he had been granted conpul sory |eave
without pay till the end of the academc session. The
respondent thereupon filed a petition in the H gh Court for
the issue of a wit of mandanus or other appropriate
direction on the grounds that : (i) the rule had no |ega
force, (ii) the rule did not bind the Governing Body or the
respondent and (iii) the order of the Governing Body putting
him on compul sory | eave was ineffective. He also prayed
that the State should be directed not to withhold the grant-
inlaid to the college if the Governing Body did not inpose
conpul sory leave on him The Governi ng Body was al so nade a
party to the petition. The High Court held that the rules
had no statutory force, and issued a direction to the
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Director, as a public authority, to refrain from giving
effect to. such rules. The H gh Court also issued a simlar
direction to the Governing Body, on the ground that it had
not applied its independent mnd to the question of
respondent’s | eave. The State appealed to the Suprene
Court, but did not dispute that the Rules were only
admi ni strative instructions.

HELD: The order of the High Court issuing a wit to the
State through its Director should be set aside. [899 B]

The rules being nere adnministrative instructions have not
the force of law as statutory rules. They therefore confer
no right on the teachers of private colleges which would
entitle themto maintain a wit petition under Art. 226, for
the enforcenent or non-enforcenent of any provision of the
rul es. They being nere administrative instructions, are
matters between private colleges and the Government in the
matter of grants-in-aid to such colleges, and no teacher of
any college has any right under the rules to ask either for

their ' enforcenment ~or non-enforcenent. It is open to the
CGoverning Body not to carry out any such instructions and it
will then_ be open to the State to consider what grant to
make. But if the CGoverni ng Body chooses to carry out the

instructions it could not be said that the instruction was
carried out under any threat; and, it is not oven to a
t eacher

891

to insist that the Governi ng Body should not carry out the
instruction. [897 B-H

Messrs Raman and ‘Raman v. The State of Madras, [1959]
Supp. 2. S.C R 227, referred to,

JUDGVENT:
ClVIL APPELLATE JURISDICTION. ~Civil Appeal No. 1062 of
1963.

Appeal by special |eave fromthe judgnent and order dated
Septenber 25, 1962, of the Assam High Court in Civil Rule
No. 221 of 1962.

G S. Pathak and Naunit Lal, for the appellants.
M K. Ramanmurthy, for respondent No. 1.
The Judgnent of the Court was delivered by

Wanchoo J. This is an appeal by special |eave against the
judgrment of the Assam Hi gh Court. Shri Ajit Kumar Sharma
(hereinafter referred to as the respondent)-is ateacher in
the Handique Grls College (hereinafter referred to as the
College) at Gauhati. He filed a wit petition in the Hi gh
Court on the followi ng avernments. This is a private college
teaching up to B.A standard and affiliated to the Gauhati
Uni versity established under the Gauhati University Act, No.
16 of 1947, (hereinafter referred to as the Act). The
College is managed by a Governing Body according to the
provisions of the Statute for the managenment of private
col l eges franed by the Gauhati University under s. 21 (g) of
the Act. Under s. 23 (h) of the Act, the Executive Counci
may frame Odinances to provide for the enolunments and
conditions of service of teachers of the Uni versity,
i ncluding teachers in private colleges. The University has
in ' Pursuance of the powers so conferred on it framed rules
for the grant of |eave to teachers of private colleges which
are binding on the Governi ng Bodies of such colleges, and
had actually been adopted by the Governing Body of the
College in July 1956 for its teachers. Under these rules
the CGoverning Body of the College cannot conpel a teacher to
take | eave wit hout pay.
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The College receives grant-in-aid fromthe State of Assam
and there are certain conditions for giving grant-in-aid.
These conditions do not provide for wthdrawal of the grant-
in-aid if a private college fails to put a teacher, who
seeks election to a legislative or |ocal body, on compul sory
| eave without pay fromthe date of the filing of nom nation
till the end of the next academ c Session or till expiry of
the termof the office to which the teacher is el ected.

892

The respondent as already stated is a teacher in the
College. He applied for |eave with pay from January 2, 1962
to March 5, 1962 in order to contest a seat for Parlianent.
This |eave was granted to himby the Governi ng Body of the
College by resolution No. 1 of Mrch 9, 1962. The
r espondent stood for election and was defeated. He
thereupon applied that he be pernitted to rejoin his duties
from March 6, 1962 and the CGoverning Body permitted him to
do so by its resolution No. 2 dated Match 9, 1962. He
therefore worked as such fromMarch 6, 1962. On March 20,
1962, the Director of Public Instruction, Assam (hereinafter
referred to as the Director) wote a'letter to the Principa

and Secretary of the College with reference to the letter of
March 10, 1962 fromthe College in which apparently the
Director had been  inforned of the |leave granted to the
respondent and certain other teachers in. connection wth
el ections to Parliament and Assam Legi slative Assenbly. In
this letter, the Director inforned the College that he was
unable to approve 'the resolution of the Governing Body
permitting respondent and certain other teachers to rejoin
their duties "inmediately". ~The letter pointed. out that
such pernission was in-contravention of r. 7 of the Rules
regarding the Conduct and Discipline of the Enployees of
Ai ded Educational Institutions (hereinafter referred to as
the Rules) and could not therefore “be approved. The
Director also added that the Rul'es had been framed in 1960
after due consultation with the University and the Assam
Col l ege Teachers"Association. On receipt of this/ letter,

the CGoverni ng Body seens to have reconsidered the matter of
| eave to the respondent, and passed a resolution-on April 4,

1962. This letter along with another letter was considered
by the Governing Body of the College, and it was resolved in
view of these letters that the resolution of March 9, 1962,

permtting the respondent to rejoin duties from March 6,

1962 coul d not be given effect to. It was further resolved
that the respondent and sone other teachers be granted | eave
in accordance wth the Rules. This resolution of the

CGoverning Body was conveyed to the respondent by the
Principal of the College by letter dated April 5, 1962 and
he was told that he had been granted conpulsory |eave
wi thout pay till the end of the academ c session in view of
his standing for election in the | ast general elections.
The respondent thereupon filed the wit petition in the High
Court out of which the present appeal has arisen. Hi s
contention was that the Rules to which the Director had rmade
reference had no statutory force and that he was entitled to
| eave under the Rules framed by the Gauhati University,
whi ch had been accepted by the
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Col | ege. He al so contended that the Rules not having the
force of law did not affect the powers of the CGoverni ng Body
of the College in the matter of its functions. Consequently
the second resolution of the Governing Body dated March 9,
1962 was proper and correct and the respondent was properly
allowed to rejoin duty after the expiry of his |eave on
March 6, 1962. The Director had no authority to interfere
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with the second resolution of the Governing Body dated March
9, 1962 and that resolutions of this character passed by a
Coverni ng Body did not require the approval of the Director
and would have effect by thenselves. It was further
contended that as the | eave rul es which. govern the College
did not give power to the CGoverning Body to put a teacher on
conpul sory |eave wthout pay against his will and consent,
the resolution of the Governing Body dated April 4, 1962 by
whi ch the respondent was put on conpul sory | eave wi thout pay
was of no effect and in any case the Governing Body should
not have acted on the illegal direction of the Director.
Finally it was urged that the CGoverning Body acted as it did
on a threat contained in the letter from the Additiona
Director dated March 19, 1962, in which it was said that the
education departnent would not provide funds for salaries
and allowances for any enployee who had gone on l|eave in
connection wth elections in contravention of r. 7 of the
Rul es, ~and therefore the action of the CGoverning Body was
bad and in any case the Director had no right to threaten
the Governing Body in this way. The respondent therefore
prayed for a Wit in t he nat ure of
certiorari / prohibition / mandanus declaring r. 7 of the
Rul es as having no |l egal force and al so as having no binding
character on the Governing Body or the respondent. He
further prayed that the resolution of the Governing Body
dated April 4, 1962 be declared ultra vires, void and in-
effective in law, and the Director should be directed not to
wi thhold the grant-in-aid to be given'to the College on the
failure of the Governing Body to put the respondent on
conpul sory | eave wi t hout pay.

Bef ore we consider the reply of the State, we would like to

give the genesis of the Rules. It appears that in  February
1959 the State of Assam decided to grant addi ti ona
grant-in-aid to private colleges to i mpl enent t he

recommendat i ons of the University Grants Conmi ssi on
regardi ng scal es of pay and other, enolunments to the teacher
of such colleges. Apparently these scales of pay and other
emol unments were advantageous to the teachers and ‘neant an
i mprovenent on their pay and other enmolunents which they
were getting frombefore. It was further decided that such
894
grant-in-aid should be given to private colleges on
condition that the college authorities agreed to abide by
certain rules regulating the conditions of service of their
enpl oyees. Accordingly it was decided to frane rules in
consultation with the University and the ~Assam  Coll ege
Teachers’ Association. Further the views of the  Governing
Bodies of all private colleges were also invited on_ the
draft rules. Anbng them the Governing Body of the College
was al so consulted and it resol ved on August 6, 1960 that it
agr eed with the proposed rules contenplated by t he
Governnent to be franmed as conmmunicated to it. The
CGovernment also ascertained the views of the Gauhat
University and the Assam Col | ege Teachers’ Associ ation —and
eventually the Rules were notified by notification dated
March 9, 1961, published on March 29, 1961. Rule 7 of the
Rules, which is material for our purposes is in these
terms: -
"An enpl oyee desiring to seek election to the
Legislative Body or to hold office wth any
political Organisation or |ocal bodies shal
be on compul sory | eave without pay from the
date of the filing of his nomnation till the
end of the next academic session or till the
term nation of the termof office to which he
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nmay be elected as the case nay be. Such
enpl oyee however shall not be allowed to
retain lien on his post for a period exceeding
five years."
The Rules therefore were framed in consultation with
University and the Assam College Teachers’ Association
which presunmably represents the teachers of all private
col | eges. The Governing Body of the College was also
consulted and it accepted the Rules to be pronul gated. In
this Governing Body the nenbers of the teaching staff of the
Col | ege are well represented and it was after t he
concurrence of the University, the College Teachers’
Association and the Governing Body of the College in
particular in which the teachers of the College were well
represented that the Rules were notified.
The case of the appellants was that considering the manner
in which the Rules were framed they were binding on the
Coll ege as well as on the teachers of the College and it was
thereafter that the Governnment gave the revised grants to
the Coll'ege. It seenms further that the case of the
appel | ants was that the Rul'es had statutory force in view of
t he anendnent of the Act by Assam Act 11 of 1961 by which a
proviso was added to S. 21 (g) of the Act whereby the
CGovernment was given power to make the
895
necessary rules in/ consultation with  the University in
respect of governnent colleges and gover nient ai ded
col | eges. There 'were certain other objections by the
appel l ants, to which it is unnecessary to refer.
The Governi ng Body of the College was al so nade a party to,
the wit petition and submtted a witten-statenent. It
supported the stand taken by the State, and “in particular
poi nted out that the CGoverning Body in which the teaching
staff of the College was ten represented had accepted the
Rules before they were notified. In consequence t he
Government had been giving grant-in-aid to the College in
accordance with the recomendations of the University Grants
Conmi ssion by which the pay scales etc., of the teachers had
been inproved and the teachers had been receiving the pay
and dearness all owance under this grant-in-aid. No
representati on was ever made by any menber of the teaching
staff when the Rules were under consideration and were
notified that he would not be bound by the Rules. The
teachers including the respondent having accepted the pay
and dearness al |l owance under the schenme of the grant-in-aid
given by the State on terns and conditions laid down in the
Rul es, the respondent was estopped from challenging the
Rules which were in the interest of the College and
education in general. The Governing Body in particular’ was
bound by the Rul es having accepted them and the resolution
of April 4, 1962, was not passed on. account of any threat
by the Director.
The main question that was argued before the H gh Court was
whet her the Rules in question had statutory force.
Alternatively, it was argued that even if the Rules had no
statutory force and were nere executive instructions for the
purpose of grant-in-aid, the Hi gh Court should not issue a
wit against the State or the Director interfering with such
adm ni strative instructions issued by the Director. It was
further wurged that iif the Rules were nere executive
instructions which had been accepted by the Governing Body
of the College in which the teachers of the College were
wel | represented, they would be in the nature of contractua
obligations which could not be enforced by the issue of a
wit under Art. 226.
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The H gh Court first considered the question whether the
Rul es had statutory force and cane to the conclusion that
they could not be said to be issued under the proviso to s.
21(g) of the Act on which reliance was placed and therefore
did not have any statutory force. But the H gh Court
further held that even if the Rules had no statutory force
it was open to it to issue a mandanus under Art. 226 to the
Director, who is a public authority, to refrain from giving
effect to the Rul es which had no statutory force. It

896

therefore nmade a direction to the Director not to give
effect to his letter of March 20, 1962.

Further it was urged before the Hgh Court that the
Coverning Body of the College was not a statutory body and
therefore no wit or direction could issue to it and the
renmedy of the respondent was to go to the civil court to
enforce his right (if any). The Hi gh Court however held
that the words of Art. 226 were wi de enough and did not
confine its power to the issue of wits, directions or
orders in the nature of nandanus; they gave power to issue
directions, orders or wits which  the Court considered
proper in the circunstances of each case and such direction
could be issued for any purpose. The High Court therefore
held that as the Governing Body had not applied its
i ndependent mind to the question of |eave, it could issue a
direction to it also.. The Hi gh Court however did not decide
whet her the Governi ng Body was a statutory body or not, and
in the result directed the Governing Body also not to give
effect to the letter of the Director dated March 20, 1962.
Ther eupon there was a prayer to the H gh Court on behalf of
the State and the Director for |leave to appeal to this
Court, which was refused. Then the State and the Director
applied to this Court for special |eave which was granted,;
and that is how the natter has cone up before us. It nmay be
nmentioned that the Governing Body of the College has been
made a respondent in the appeal before us.

The main question which falls for (decision in this appeal is
whether the Hgh Court is right in issuing a wit of
mandamus to the State through the Director directing it not
to give effect to the letter of March 20, 1962. It has not
been contended on behal f of the appellants that the Rules
have statutory force and :the argunents before us have -been
nmade on the basis that the Rul es have no statutory force and
are nmere executive instructions given by the Governnent ~to
private colleges as a condition for the inplenmentation of

pay scales etc., recomended by the University Gants
Conmi ssi on for private colleges, these scales bei ng
apparently higher than those existing frombefore. It seens

to us that the High Court was in error in granting a wit of
mandanus against the State through the Director ~once it
found that the Rules bad no statutory force and were nere
admini strative instructions for the purpose of giving grant-
in-aid to private colleges. What grants the State should
make to private educational institutions and upon what terns
are matters for the State to decide. Conditions of these
grants nmay be prescribed by statutory rules; there is
"however no law to prevent the State from prescribing the
condi tions

897
of such grants by nmere executive instructions which have
not the force of statutory rules. In the present case the

Rul es have been franed in order to give revised grants to
private colleges to enable themto give higher scales of pay
etc., to their teachers in accor dance with the
recommendation of the University Grants Commi ssion. The
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Rul es have been held by the H gh Court to have no statutory
force, and that 1is not disputed before us. In these
circunstances it is clear that the Rules are nmere executive
i nstructions containing conditions on which grants would be
made to private colleges to inplenment the recomendati ons of
the University Grants Commi ssion as to pay scales etc., of
teachers of private colleges. Were such conditions of
grant-in-aid are |laid down by nmere executive instructions,
it is open to a private college to accept those instructions
or not to accept them |If it decides not to accept the
instructions it will naturally not get the granted which is
contingent on its accepting the conditions contained in the
instructions. On the other hand, if the college accepts the
conditions contained in the instructions, it receives the

grant-in-aid. | f however having accepted the instructions
containing the conditions-and ternms, the college does not
carry out the instructions, the Government wll naturally

have the right to withhold the grant-inaid. That is however
a matter between the Governnent and the private college
concerned. ~Such conditions and instructions as to grant-in-
aid confer no right on the teachers of the private colleges
and they cannot ask that either a particular instruction or
condition should be enforced or should not be enforced. It
is only for the Governing Body of the College to decide
whether to <carry/ out any direction contained in nere
adm nistrative instructions laying down conditions for
grant-in-aid. Further it is open to the Governing Body not
to carry out any such instruction which is not based on

rul es having statutory force, and it will then be naturally
open to the State to consider what grant to make. But if
the Governi ng Body chooses to carry out the instruction, it
could hardly be said that the instruction was being " carried
out under any threat. It is certainly not open to a teacher
to insist that the CGoverning Body should not carry out the
i nstructi on. The rules for the purpose of grant-in-aid

being-as in this case-nerely executive instructions confer
no right of any kind on teachers and they cannot apply to
the H gh Court for a nmandanus asking for the enforcenent or
nonenforcenent of the rules, even if indirectly there may be
sone effect on them because of ‘the grant-in-aid being
withheld in whole or in part. Such- mere administrative
instructions even though called rules are—only a matter
bet ween t he Governing Body and the State
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through the Director and cannot in our opinion form the
basis of a petition for wit under Art. 226 by a teacher

We may in this connection refer to Messrs. Raman-and Raman
v. The State of Madras(1l) where this Court had to consider
certain orders and directions issued under s. 43A of/  the
Mot or  Vehicles (Madras Amendnent) Act, 1948. The question
arose whether the orders issued under S. 43A had the 'status
of law or not. This Court held that such orders did not
have the status of law regulating the rights of parties and
must partake of the character of administrative orders. |t
was further held that there could be no right arising out of
nere executive instructions, muchness a vested right, and if
such instructions were changed pending any appeal, there
woul d be no change in the | aw pending the appeal so as to
effect any vested right of a party. That decision in our
opi ni on governs the present case also, for it has been found
by the High Court, and it is not disputed before wus, that
the Rules are mere administrative instructions and have not
the force of law as statutory rules. They therefore confer
no right on the teachers of private colleges which would
entitle themto maintain a wit petition under Art. 226 for
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the enforcenent or non-enforcenent. of any provision of the
Rul es. The Rules being nmere adnministrative instructions are
matters between private colleges and the Governnment in the
matter of grant-in-aid to such colleges, and no teacher of a
college has any right under the Rules to ask either for
their enforcement or for their non-enforcement. W are
therefore of opinion that the High Court was in error when
it granted a wit against the State through the Director, by
which the Director was asked not to give effect to its
letter dated March 20, 1962, against the CGoverning Body of
the Col | ege.

Then we come to the question whether a wit could have been
i ssued against the Governing Body of the College. W find
however that there is no appeal by the College against the
order of the Hi gh Court issuing a wit against it. 1In these
circunstances we do not think that we can interfere with the
order of the H.gh Court insofar as it is against the
CGoverning  Body of the College. At the sanme time we should
like to make it clear that we should not be taken to have
approved - of the order of “the Hgh Court against the
Gover ni ng-Body of the College in circunstances |ike the pre-
sent and that matter may have to be considered in a case
where it properly arises.

Before we | eave this case we should like to add that it was
stated on behalf of the State before us that even if the
deci sion went in

(1) [1959] Supp. 2 S.C R 227.
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favour of the State, it would not enforce r. 7 insofar as
the respondent is concerned, as the State was concerned
nerely with the clarification of the | aw on the subject.

In the result we allow the appeal and set aside the order of
the Hi gh Court granting a wit against the State through the
Director. The State of Assam has agreed to pay | counse
engaged amicus curiae for respondent, Ajit Kumar Sharma. W
therefore pass no order as to costs.

Appeal all owed.

U. 5-1
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