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ACT:

Constitution of India, 1950- Art. 22(4)(a)(b); (7)(a) and
(b)-Whet her Parliament was bound to prescribe the maxi mum
peri od of detention

Mai nt enance of Internal Security Act, 1971-S. 13-Wether
period fixed in s. 13 is naximm peri od.

HEADNOTE:

Art. 22(4)(a) of the Constitution says that no | aw providi ng
for preventive detention shall authorise the detention of a
person for a period |onger than three nopnths unless an
Advi sory Board has reported before the expiry of three
nmonths that there is in its opinion sufficient ~cause for
such detention. The proviso to the Article provides  that
nothing in sub-clause (a) shall authorise the detention of
any person "beyond the nmaxi mum peri od prescribed by any |aw
made by Parlianment under sub-cl. (b) of cl. (7) "< -of Art.
22. By reason of Art. 22 (4) (b) a person can be detained
for a longer period than three nmonths w thout the necessity
of consulting an Advisory Board if "such person is detained
in accordance wth the provisions of any I|aw nade by
Parliament under sub-cls. (a) and (b) of cl. (7)" of Art.
22. And Art. 22(7) says

"(7) Parliament may by | aw prescribe

(a) the circunmstances under which, and the class or classes
of cases in which, a person nmay be detained for a period
longer than three nonths wunder any law providing for
preventive detention w thout obtaining the opinion of an
Advisory Board in accordance with the provisions of sub-
clause (a) of clause (4);

(b) the maximum period for which any person may in any
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class or classes of cases be detained under any |aw
providing for preventive detention; and

(c) the procedure to be followed by an Advisory Board in an
i nqui ry under sub-clause (a) of clause (4)."

Section 13 of the Miintenance of Internal Security Act, 1971
as amended by s. 6(d) of the Defence of India Act, 1971
enacts that the "maxi mum period for which any person may be
detai ned i n pursuance of any detention order which has been
confirmed wunder s. 12 shall be twelve nonths fromthe date
of detention or until the expiry of the Defence of India
Act, 1971, whichever is later." Pursuant to an order of
detention passed by the Governnent of West Bengal the
petitioners were detained under s. 13 of the Maintenance of
Internal Security Act, 1971. |In a petition under Art. 32 of
the Constitution it was contended (i) that the Parlianent
was bound to prescribe the maxi mum peri od of detention under
Art. 22(7) (b) of the Constitution in order that the
provision. of Art. 22 (4) (a) mght operate and is s. 13 of
the Act, as anended, did not prescribe the maxi mum period of
detention, the confirmation of detention orders in terns of
sec. 13 of “the Act was bad; (ii) that since t he
deternination of the period of detention, namely. the expiry
of the Defence of India Act, 1971 is depending upon the
requi rement of the proclamation of enmergency, the period
fixed in Sec. 13 i's Dot "the maxi num period" as visualised
by Art. 22(7)(b); +and (iii) that the ‘Parlianment has
abdi cated its power and duty to fix the nmaximum period to
the executive as the deternination of the operation of the
procl amation of emergency is a matter within the discretion
of the President and he is, therefore, the authority to
determ ne the retirenent age of the Defence of India Act.
HELD : (Per Ray C. J., Mathew and Chandrachud, JJ :) (1)
There is no provision in the Constitution which either
expressly or by necessary inplication conmpels Parlianent to
prescri be the maxi mum period of detention under Art. 22 (7)

(b). The proviso does not. proprio vigore conpel the
Parliament to fix the
833

maxi mum peri od. Nor does Art. 22(7) (b). On the other hand
it expressly says otherw se. [841 B]

The |anguage of Art. 22 (4) (b) is in marked contrast wth
that of Art. 22 (4) (a) read with the proviso. Art.
22(4) (b) makes it obligatory upon Parlianment, if it wants to
pass a |law for detaining a person for a period of nore than
three nonths, without making a provisionin that law for
obt ai ni ng the opinion of an Advisory Board. ' L841 DEf]

Under entry 3 of List Ill of the Seventh Schedule, both
Parliament and State Legislatures have pl enary power to. pass
laws for preventive detention as respects the subjects
nentioned therein. A power to pass a law for detention
carries with it the incidental power to provide  for the
period of such detention. Therefore, both Parliament and
State Legi sl atures have power under the entry to provide for
detention of a person for a specified period without fixing
a specified period. The purpose of Art. 22(4) (a) is to put
a curb on that power. What the proviso neans is that even
if the Advisory Board has reported before the expiration of
three nonths that there is sufficient cause for detention

the period of detention beyond three nonths shall not exceed
the maxi mum period that mght be fixed by any |law made by
Parliament under Art. 22(7)(b). The proviso cannot nean
that even if Parlianment does not pass a law fixing the
maxi mum period tinder Art. 22(7) (b), the State |egislatures
cannot pass a law which provides for detention of a person
beyond three nonths. The period of such detention, viz.,
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det ention beyond the period of three nonths, would then be a
matter within the plenary power of Parlianment or State
| egislatures, as the case may be, as such a power is
incidental to the power to pass a law with respect to the
topics covered by entry 3 of List Ill. [839 H, 840 A-D
Therefore, but, for the proviso to cl. (4)(a) of Art. 22,
the Act as it provides for the opinion of the Advisory
Board, can authorise detention of a person for any period,
by virtue of the plenary character of the |egislative power
conferred by the entry. The proviso says in effect that if
Parliament fixed the maxi mum period under Art. 22(7) (b),
the power of Parlianment and State |legislatures to fix the
peri od of detention in a |law passed under the entry woul d be
curtailed to that, extent. [840 E-F]

Gopal an v. The State of . Mudras, [1950] S.C R 88, Krishnan
v. The State of Madras. [1951] S.C.R 621 and State of West
Bengal v. Ashok Dey ~and Others, [1972] 1 S.C.C 199,
referred to.

(2) (a) /The neaning of the word 'maximuni is "the highest
att ai nabl'e magni tude or quantity (of something); a superior
[imt," The -meaning of the word 'period is "a course or
extent of time;, time of duration,” Therefore the words
"maxi mum peri od’ mean-the highest or the greatest course or
extent or stretch of tinme, which may be neasured in terns of
years, nonths or days as well as in terns of the occurrence
of an event or the continuance of the state of affairs. [842

(b) It is not necessary that the Parliament  should have
fixed a period in terms of years, nonths or days in order
that it mght be the "maxi mum period" for the purpose of
Art. 22(7)(b). As the object of preventive detentionis to
prevent persons fromacting in a manner prejudicial to the
mai nt enance of internal security or public order or supplies
or services essential to the conmunity or other | objects
specified by Entry 9 List 1, the power to detain rmust be
adequate in point of duration to achieve the object. If the
maxi mum period can be fixed only(in terns of years, nonths
or days, certainly it would have been open to Parlianent to
fix along period in s. 13 and justify it as "the naxi num
period". [843 D E

(3) It is not correct to say that the Parliament in fixing
the duration of the nmaximum period of detention wth
reference to an event |ike the cessation of the period of
enmergency, has in any way, abdicated its power or - function
to fix the nmaxi mum period or delegated it to the  President.
There can be no doubt that it is Parlianment that has fixed
the maximum period in s. 13 of the Act. It ~cannot be
presuned that the President wll act unreasonably and
continue the Proclamation of Enmergency even  after’ the
Energency has ceased to exist. Seeing that the naxi num
period of detention has been fixed by s. 13 and “that the
discretion to fix the period of detention in a particular
case has to be exercised after taking

834

into account a nunber of inponderable circunstances three is
no substance in the argunment that the power of Governnent to
determine the period of detention is discretionary or
arbitrary. [844 DE, F]

Suna Ulah v. State of J. & K AIl.R 1972 S.C. 2431

referred to

Per Alagiriswam, J : (a) An analysis of the provisions of
cls. 4 and 7 of Art. 22 clearly shows that a maxi rum period
of detention should be laid down by Parlianment whether it is
a case of detention after obtaining the opinion of an
Advi sory Board or wthout obtaining the opinion of an
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Advi sory Board. it is clear fromthe provisions of cls. (4)
and (7) that a law providing for preventive detention can
aut horise the detention of a person for a |onger period than
three nmonths only if an Advisory Board has reported that
there is sufficient cause for such detention, that even wth
the advice of an Advisory Board the detention cannot exceed
the maxi mum period prescribed by law nade by Parlianment
under sub-cl. (b) of «c¢l. (7) and that if a person is
detained in accordance with the provisions of any |law nmade
by Parlianment wunder sub-cls. (a) and (b) of «cl. (7) the
detention can be for a period longer than three nonths.
Ther ef or e, the parlianentary statute can provide for
preventive detention wthout obtaining the opinion of an
Advi sory Board by |aying down the circunstances under which

the «class or classes of cases in which it can be done. In
that case the naxinum period for which a person can be
det ai ned shoul d al so be specified by the parliamentary | aw,
that is, a person cannot be detained for a period exceeding
three ' nonths w thout obtaining the opinion of an Advisory
Board unless the concerned provision of law also provides
for the —maximum period for which such a person is to be
detai ned. [851 E, 849FG

(b) The word "may" 'in Art. 22(7) ampunts to "shall". The
power to dispense with the opinion of an Advisory Board is
given only to Parlianent. Wen it makes a | aw under cls.
(7) (a) and (b) of Art. 22 that also would bind the State
Legislatures in so far as they enact any legislation wth
regard to preventive detention. Though t he State
Legi sl atures have the power wth regard to preventive
detention, they do not have the power to prescribe the
ci rcunst ances under which and the class or classes of cases
in which a person nmay be detained for a period |onger than
three nonths without obtaining the opinion of an Advisory
Board. That power is conmpletely that of ‘Parlianent and any
State legislation will also be subject to the nmaxi mum peri od
prescribed by Parlianent under a |egislation made under Art.
22(7) (a) and (b). [849 H 850 AB]

A K. Gopalan v. The State of Madras, [1950] S.C/R 88, S.
Krishnan v. The State of Madras. [1951] S.C. R~ 621, and
State- of West Bengal v. Ashok Dey, [1972] 1~ S.C.C. 199.
di stingui shed.

(2) (a) The power to prescribe a maxi mumperiod given to
Parlianment (referred to in this proviso) is to prevent the
State Legislatures mmking laws with regard to preventive
detention without any nmaximum limt. The Constitution
makers apparently did not want the State Legislatures to
have an unfettered power with regard to preventive detention
even in the field allotted to themunder Entry 3 of List Il
of Seventh Schedul e. [850 D E]

(b) An harnoni ous construction of the whole of Arts. /22(4)
and (7) would thus necessitate that Parliament. should
provi de a maxi mum period of detention not nerely in respect
of laws relating to preventive detention made by State
Legislatures but also its owmn l|laws regarding preventive

det enti on. If the proviso to sub-cl. (a) contenplates
Parlianment making a |law providing for the nmaxi mum period of
detention which cannot be exceeded by any State | aw

regarding preventive detention the reasonable construction
would be to hold that it is obligatory on Parlianent to

| egislate wunder sub-cl. (b) fettering the hands in the
matter of legislating with regard to the maxi mum peri od of
detention. |If the Parlianent can fix the maxi numperiod it
can also alter it. |If legislation with regard to the

provisions of a maxi mumperiod is nerely optional there was
no need for the proviso at all. The concept of a maxi num
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peri od of detention runs through the whole of Art. 22(4) and
(7). This is because while Parlianment and State Legis-
latures make laws it is the executive that nakes orders of
detention and i f no maxi mum period of detention is specified
by law it would be open to the executive to keep persons in
detention indefinitely. [850 H 851 A-(C

835
Per Bhagwati, J : (1) (a) Parlianent is under no obligation
to nmake a | aw under sub-cl. (a) of cl. (7). It isonly if

the requirement of obtaining the opinion of the Advisory
Board is intended to be dispensed with that the Parlianment
must make a |aw under sub-cl. (a) of «cl. (7). If the
Parliament does not nmake such a law, cl. (4) (b) wll not
cone into operation and detention for a period |onger than
three nonths whet her under Parlianmentary |aw or under State
Il aw, woul d be inpermissible wthout obtaining the opinion of
the Advisory Board. The language of cl. (4) (b) posits
clearly and in no uncertain terns that there must be |aw
bot h under sub-cls. (a) and (b) of cl. (7) in order that cl
(4) (b) 'my operate. |If there is a |law only under sub-cl
(a) of cl. (7) and no | awunder sub-cl. (b) of cI. (7), a
person cannot be detained | onger than three nmonths without
obt ai ni ng the opinionof the Advisory Board as contenplated
under «cl. (4) (b). The making of a |law by the Parlianent
under sub-cl. (a) of cl. (7) is, therefore, obligatory if
the detention is to be for a | onger period than three nonths
wi thout the intercession of the Advisory Board. [824 E-H]

(b) It is clear on'a conbined reading of the proviso and
the min provision in cl. (4) (a) that the proviso is an
integral part of the main provision. It is intended to cut
down the |l arge anplitude of the power of detention conferred
under the main provision. The scope and boundary ' of the
power of detention under cl. (4) (a) can, therefore, be
defined only by reading the proviso and the main provision
as one single enactnent. |If the proviso does not operate
the main provision also would not, for the main provision is
intended to operate only with thelimtation inposed by the
proviso. The proviso is not used in its traditional ortho-
dox sense. It is intended to enact a substantive provision
l ayi ng down as outside limt to the period of detention. |If
there is no outside limt by reason of Parlianent not having
prescribed the maxi mum period wunder <cl.—(7) (b), the
provision enacted in cl. (4) (a) cannot operate and in that
event detention cannot be continued beyond three nonths,
even though the opinion of the Advisory Board may be
obtained. The proviso clearly posits the existence of a |aw
made by Parliament under cl. (7) (b) and nmakes it an
essential element in the operation of cl. (4) (a). [859 B-E]
A K. Gopalan v. State of Madras, [1950] S.C.R 88, S.
Krishnan v. The State of Madras, [1951] S.C.R 621 and State
of West Bengal v. Ashok Dey, [1972] 1 S.CC., 199,
di stingui shed.

(c) Parliament is free to prescribe or not to prescribe the
maxi mum peri od under cl. (7) (b). But if no maxi num period
is prescribed neither Parliament nor the State Legislature
can authorise detention for a long period than three nonths
ei ther under sub-cl. (a) or sub-cl. (b) of cl. (4). |If the
Parliament or the State Legislature w shes to authorise
detention for a period |longer than three months it nust
conform to the provisions of either sub-cl. (a) or (b) of
cl. (4) and that requires that the naxi mum period nust be
prescri bed by Parlianent by | aw nade under cl. (7) (b). [860

(2) The highest or the greatest extent or stretch of tine
may be deternined by nmeans of a fixed date or In ternms of
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years, nonths or days or by reference to the occurrence of
an event. But whatever be the node of deternination the
maxi mum peri od nust be a definite period. Wat is necessary
is that the point of tine at which the event would happen
nmust be definite. [863 E]

In the instant case since it cannot be predicated with any
definiteness as to when the energency would cone to an end
the period prescribed by s. 13 of the Act cannot be said to
be the "maxi mum period" within the neaning of cl. (7) (b).
Par | i ament has not prescribed the naxinum period of
detention as contenpl ated under cl. (7) (b) and so no person
can be detai ned under the provisions of the Act for a period
| onger than three nmonths. [866 C

JUDGVENT:
ORI G NAL JURI SDI.CTION-: Wit Petition Nos. 41, 106 etc. etc.
of 1973.
Under Art. 32 of the Constitution for issue of a wit in the
nat ure of habeas cor pus.
R. K. Maheshwari, for the petitioner (in WP. 41).
836
A K. CGupta, for the petitioner (in WP. Nos. 106 & 113).
M S. CQupta, for the petitioner (in WP. Nos. 441 & 214).
T. S. Arora, for the petitioner (in WP. 621).
Niren De, Attorney Ceneral of India and D. N~ Mikherjee, for
the respondent (in WP. 106).
Dilip Sinha, for the respondents (in WP. Nos. 113, & 441).
M M Kshatriya, for the respondents (in WP. 214).
P. K. Chatterjee and G S. Chatterjee, for the respondent
(in WP. 41).
Nire De, Attorney Ceneral of India and R N Sachthey, for
Attorney General of |ndia.
Ramarmurt hy, for intervener No. 1 and for intervener No. 2.
The Judgnent of Ray CJ, Mathew & Chandrachud JJ. was
delivered by Mathew J. Alagiriswam , J. and Bhagwati, J.
gave partly dissenting Opinions.
MATHEW J. In these wit petitions filed under article 32 of
the Constitution, the petitioners question the legality of
their detente and pray for issue of wits in the nature of
habeas cor pus. These petitions raise a conmon
constitutional question, nanely, whether Parlianent is bound
to prescribe the maxi mum period of detention under  article
22(7)(b) of the Constitution in order that-the proviso to
article 22(4)(e) mght operate, and, whether, by s.. 13 of
the Maintenance of Internal Security Act, 1971 (Act 26 of
1971), hereinafter referred to as the Act, after it was
amended by s. 6(d) of the Defence of India Act, 1971, the
Par | i ament has prescribed the "naximum period".
The orders passed by the Governnment of West Bengal @ under
s.12 (1) of the Act in these cases provide that the Governor
is-pleased to confirm the orders of detention and to
continue the detention of the detenues till the expiration
of 12 nonths fromthe dates of their detention of until the
expiry of the Defence of India Act, 1971, whichever s
| ater.
The material part of s. 13 of the Act as it originally stood
ran as follows :
"The maxi mum period for which any person nay
be detained in pursuance of any detention
order which has been confirmed under s. 12
shall be twelve nmonths from the date of
detention.”
After it was amended by s. 6(d) of the Defence
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of India Act, 1971, the material part of s. 13
of the Act reads

"The maxi mum period for which any person nay
be detained it% pursuance of any detention
order which has been confirmed under s. 12
shal |l be twelve nonths fromthe date

837

of detention or until the expiry of the
Defence of India Act, 1971, whichever is
later."

The Defence of India Act, 1971, came into force on Decenber
4, 1971. Section 1(3) of that Act provides that the Act
shall conme into force at once and shall remain in force
during the period of operation of the Proclamation of
Emergency and for a period of six nonths thereafter.
Section 2(g) of that Act defines "Proclamati on of Energency”
as the proclamation issued under clause (1) of article 352
of the Constitution on the 3rd day of Decenber, 1971. The
Presi dent /i ssued the Procl amation of Emergency under article
352 of the Constitution on Decenber 3, 1971
Article 22(4)(a) of the Constitution says that no |aw
providing for preventive detention shall authorise the
detention of a person for a period |onger then three nonths
unl ess an Advi sory Board has reported before the expiry of
three nonths that there is in its opinion sufficient cause
for such detention.” The proviso to the article provides
t hat nothing in sub-clause (a) shall authorize, t he
det ention of any 'person "beyond -the maxi mum  peri od
prescribed by any llaw nade by Parliament under. sub-cl ause
(b) of clause (7)" of article 22. By reason of article 22
(4) (b), a person can be detained for a longer period than
three nonths without the necessity of consulting an Advisory
Board if "such person is detained in accordance with the
provisions of any |aw nade by Parlianment under sub-cl auses
(a) and (b) of clause (7)" of article 22. And, article
22(7) says
"(7) Parliament may by | aw prescribe-
(a) the circunmstances under which, and the
class or classes of cases in which, a /'person
may be detained for a period | onger than three
nmont hs under any |aw providing for preventive
detention w thout obtaining the opinion of” an
Advi sory Boar d in accordance wi th t he
provi si ons of subclause (a) of clause (4);
(b) the maxi mum period for which-any person
may in any class or classes of cases be
det ai ned under any law  providing f or
preventive detention; and
(c)the procedure to be foll owed by an Advisory
Board in an inquiry under sub-clause (a) of
cl ause (4)."
The contentions of the petitioners were that the Parlianent
was bound to prescribe the maxi mum peri od of detention under
article 22 (7) (b) of the Constitution in order that  the,
proviso to article 22(4) (a) m ght operate and, as S. 13  of
the Act as anended did not prescribe "the nmaxi mnum period" of
detention, the confirmation of the detention orders in terns
of s. 13 of the Act was bad.
The | earned Attorney General, who appeared f or t he
respondent in these petitions, submitted that ins. 13 of
the Act the parlianment has prescribed "the maxi num period"
of detention. And in the alter-
838
native, he said that the Parliament was not. bound to
prescri be the maxi mum peri od of detention for the proviso to
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article 22(4)(a) to operate

in A K CGopalan v. The State of Madras(1l) Kania, C. J. said
t hat article 22(7) (b) is pernmissive, it being not
obligatory on Parlianent to prescribe the maxi num peri od and
that if this construction resulted in a Parliamentary |aw
enabling the detention of a person for an indefinite period
without trial, that unfortunate consequence is the result of
the words of article 22(7) itself and that the Court could
do nothing about it.

In Krishnan v. The State of Madras(2), s. 11 of the
Preventive Detention (Anendment) Act, 1951, was inpugned as
violative of article 22 (4) (a) on the ground that S. 11 did
not fix a maxi mum period of detention, but on the contrary,
enpower ed the Governnent in express terns to order that the
detenu was to continuein detention for such period as it
thought fit. The Court, by a majority, held that s.11 was
not invalid on the ground that-it did not fix the maximm
peri od ~of detention inasmuch as the Act was to be in force
only for a period of one year and no detention under that
Act could “be continued after the expiry of the Act.
Mahaj an, J. pointed out that the point was concluded by the
decision in Gopalan’s case(1l) where Kania, C J. had observed
that it was not obligatory on Parlianent to prescribe any
maxi mum peri od. On the other hand, Bose, J. who wote a
di ssenting judgnent, held that though it was not obligatory
on Parlianment to fix the maxi mum peri od of detention under
article 22(7)(b), if it wanted to detain a  person for a
period longer than three nonths, it could only do so by
providing in the Act the maxi mumperiod of detention.

In the State of West Bengal v: Ashok Dey and Others(3) the
central issue was whether a State Legislature has power to
pass a law providing for preventive detention of ‘a person
for a period |onger than three nonths even after obtaining
the opinion of an Advisory Board that there was sufficient
cause for detention, unless the Parliament has prescribed
the maxi mum period of detention under article 22 (7) (b).
The contention was that there was no such power. The Court
negatived the contention and said that article 22(7) is
couched in, a permssive way, that there is not hi ng
mandatory about it and that the majority decision in
Kri shnan’s case(2) follow ng the observation of Kania, C.J.
in Copalan's case(3) was binding on the, Court. The Court
also said that under entry 3 of list IIl of the Seventh
Schedul e, both Parliament and State |[egislatures have
concurrent power to make laws in respect- of "preventive
detention for reasons connected with the security of a
State, the nmaintenance of public order, or the  maintenance
of supplies and services essential to the community; persons
subj ect to such detention", and that as t he State
| egi sl atures have plenary power to nake- |aw providing for
preventive, detention within the linitations inposed by the
Constitution, the power rust necessarily extend to al

(1) [1950] S.C.R 88, (2) [1951] S.C.R 621
(3) [1972] 1 S.C.C. 199.
839

matters incidental to preventive detention as contenpl ated
by this entry subject only to the condition that the |aw
made by the State should not come into conflict with a |aw
made by Parliament with respect to the same matter. The
Court came to the conclusion that there was no limtation on
the power of a State legislature to make a | aw providing for
detention for a period beyond three nmonths for the reason
that Parlianment has not nade a | aw prescribing the naxi num
period of detention under article 22 (7) (b).

Great reliance was placed by the petitioners on t he
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reasoning contained in the dissenting judgment of Bose, J.
in Krishnan’s case (supra) for the proposition that the
fixation by law of the maximum period of detention is
obligatory wupon Parlianment in order that the proviso to
article 22 (4) (a) may operate.

According to Bose, J., a law providing for detention of a
person beyond a period of three nonths nust satisfy either
clause (4) (a) or clause (4) (b) of article 22. The |earned
judge was not, however, prepared to read the word "nmay’ in
clause (7) of article 22 as neaning nust’ as that would
change the usual neaning of the word. He was of the view
that Parlianent is free to prescribe or not to prescribe the
maxi mum period of detention under article 22 (7) (b) and
that neither Parlianent’ nor State |legislature can be
conpelled to pass a law authorising preventive detention
beyond three nonths but, if, however, either wishes to do
so, then it is bound to conformto the provisions of either
sub-clause (a) or (b) of article 22(4) or both, and that, in
the case, of sub-clause (a), the proviso is as nuch a part
of the sub-clause as its nmain provision. The |earned judge
then said that if no maximumlimt is prescribed under sub-
clause (b) of article 22(7), the proviso to article 22 (4)
(a) cannot operate, and, if it cannot operate, no |egisla-
tive action can be taken under clause (4) (a), and resorted
to reasoning fromanalogies to fortify his concl usion. He
observed : "'If Alis told by Bthat he may go to a bank and
withdraw a sum of noney not exceeding such linmit as may be
fixed by C it is evident that until Cfixes the limt no
nmoney can be withdrawn. Equally, if Ais told that he nay
withdraw noney not exceeding a limt which he hinself may
fix, there <can, in ny opinion, be no right of wthdrawa

until he fixes the limt". He concluded his judgnent by
sayi ng t hat the mjority judgnent anounted to t he
Constitution telling all persons resident in the land that
"though we authorise Parlianent to prescribe a maximum |limt
of detention if it so chooses, we place no compul sion on it
to do so and we authorise it to pass |egislation which wll

enpower any person or authority Parlianent chooses 'to / nane,
right down to, a police constable, to arrest youand ‘detain
you as long as he pleases, for the duration of your life if
he wants, so that you may linger and rot in jail. till you
die, as did nen in the Bastille".

We think the anal ogies which the | earned judge referred to

are, |In fact, msleading and his seasonings from them not
convi nci ng.
Under entry 3 of List Ill of the Seventh  Schedule, both

Parliament and State |egislatures have plenary power to pass
laws for preventive detention as respects ‘the subjects
nmentioned therein. As ancillary to
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that power, or, as an inseparable part of it. Par | i ament
and State |legislatures have power to fix the period of
detention also. One cannot inmagine a power to pass ‘a |aw
for detention unless that power carries wth it the
i nci dent al power to provide for the period of such
detenti on. Ther ef or e, bot h Par | i ament and State
| egi sl atures have power under the entry to provide for
detention of a person for a specified period. the purpose of
article 22 (4) (a) is to put a curb on that power by provid-
ing that no | aw shall authorize the detention,of a person
for a period exceeding three nonths unl ess an Advi sory board
has reported within the period of three nonths that there is
sufficient cause for detention. And, what the proviso neans
is that even if the Advisory Board has reported before the
expiration of three months that there is sufficient cause
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for detention, the period of detention beyond three nonths
shall not exceed the nmaxi mum period that mght be fixed by
any law made by Parlianment under article 22(7) (b). The
provi so cannot nean that even if Parlianent does not pass a
l aw fixing the maxi mum period under article 22 (7) (b), the
State legislatures, for exanple, cannot pass a |aw which
provi des for detention of a person beyond three nonths. The
peri od of such detention,, viz., detention beyond the period
of three nonths, would then be a matter within the plenary
power of Parliament or State |legislatures, as the case nay
be, as such a power is incidental to the power to pass a | aw
with respect to the topics covered by entry 3 of List III.

It is therefore clear that, but for the proviso to clause
(4) (a) of article 22, the Act, as it provides for the
opi ni on of the Advisory Board, can authorize detention of a
person for any period, by virtue of the plenary character of
the | egislative power conferred by the entry. Wether such
a law is liable to be struck down on the ground that it
i nposes unreasonable restrictions wupon the f undanent a

rights under article 19 is an altogether different question

The proviso says in effect that if - Parliament fixes the
maxi mum period under —article 22(7) (b), the power of
Parliament and State legislatures to fix the period of
detention in a | aw passed under the entry would be curtail ed
to that extent.

Seeing, therefore, that the power to pass a |aw providing
for detention of a person after obtaining the opinion of the
Advi sory Board includes the power to fix any reasonable
period beyond three nonths by virtue of  the pl enary
character of the |egislative power conferred by the entry,
the proper anal ogy woul d be : A has authority fromB to draw
any amount froma bank but he is toldthat if C fixes a
[imt upon that authority then be can only draw the  anount
as fixed by C, in such a case. if C does not fix the ‘anount
the power of Ato drawis plenary. O if Ais told that he
may w t hdraw noney not exceeding alimt which he  hinself

may fix. A has power to draw any anount, nay, the whole
amobunt in the Bank, if only he fixes the limt at that
anmount . The condition-precedent, nanmely. the fixation of
the ampunt by A in such a case, would be wholly illusory,
for whatever be chooses to draw woul d be the Ilinmt of his
aut hority. To put it differently, as Parlianent and State

| egi sl atures have power wunder the entry to pass a |aw
enabling the detention of a person for a period |onger than
three
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nmonths in case the law provides for the opinion of the
Advisory Board, there could be nolimt to ‘that period,
except in the context of its reasonabl eness, as the power to
fix the period of detention is incidental to the plenary
power to legislate on the topic of preventive detention
The proviso nmerely enables Parliament to put a curb on that
power by prescribing the maxi mum peri od of detention ‘under
article 22 (7) (b). The proviso does not, proprio vigore,
conpel the Parliament to fix the maxi mum period. Nor does
article 22(7). On the other hand, it expressly says
ot herwi se. Wence then arises the obligation of Parlianent
to fix the maxi mum period under article 22 (7) (b) ? W see
no provision which either expressly or by necessary
inmplication conpels Parliament to do so. Personal liberty
is a cherished freedom nore cherished perhaps than al
ot her freedons, and we are deeply concerned that no man may
linger and rot in detention. As judges and citizens.,
personal liberty is as dear to us as to anyone else and we
may respectfully venture to make the same assunption in
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regard to those judges who were parties to the decisions in
Copal an’s case(1), Krishnan's case(2) and Ashok Dey’ s

case(3). But the problemhere is one of dispassionate
interpretation of the article in question and we cannot
i mport an obligation that Parlianent "shall" by | aw
prescri be the maxi mum period of detention. Such an

obligation could only arise froman invisible, radiation
proceedi ng from a vague and specul ative concept of persona

liberty. The |language’ of article 22(4(b) is in marked
contrast with that of article 22 (4) (a) read wth the
provi so. Article 22(4) (b) nemkes it obligatory upon
Parliament, if it wants to pass a |law for detaining a person
for a period of nore than three nonths wthout nmaking a
provision in that Iaw for obtaining the opinion of an
Advisory Board wthinthree months. to conmply wth sub-
clauses (a) and (b) of article 22(7). W, therefore, see no
sufficient reasonfor departing fromthe view taken in the
decisions of this Court referred to earlier as regards the
power of Parlianment under article 22(7) (b).

The question whether, when Parlianent passes a |aw under
article 22(7) (b) fixing the maxi numperiod of detention in
any class of cases, it is exercising an i ndependent power of
fixing the maxi num period of detention derived from clause
(7) of article 22 or a power traceable to the entries on the
subj ect of preventive detention, does not arise for
consi deration here. If the exercise of the power under
article 22(7) is independent of the power conferred by the
entries relating to preventive -detention, the question
whet her a | aw passed by virtue of any of the entries fixing
a period of detention.in excess of the maxi num period fixed
by a | aw passed under article 22 (7) (b) would, sub-silentio
repeal the provision in regard to the maxi mumperiod in the
| aw passed under article 22(7), and make that period "the
maxi mum period" for the purpose of article, 22(7) (b) does
not also strictly arise for consideration. But this rmuch we
think is certain, nanmely, that the prescription of a
"maxi mum period by a | aw nade under article 22(7) /(b) has
no particular sanctity so far as Parlianent is concerned, as
it could pass a |law for detention the

(1) [1950] S.C.R 88. (2) [1951] S.C.R 621.
(3) [1972] 1 S.C.C. 199.
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next day providing for a higher 'maxi mum period’ and justify
that law as a |aw passed both under the relevant entry
relating ’'to preventive detention and under article 22 (7)
(b). To put it differently, the, view that the prescription
of the maxi mum period under article 22(7)(b) is a guarantee
that the Parlianent cannot pass a | aw providing for |onger
period of detention than the naxi mum period fixed under
article 22(7)(b) has no solid foundation, as the |law of

detention fixing the longer period would sub -silentio
repeal the law under article 22(7)(b) fixing the ’maximm
period’ . As Parliament has power to repeal a |aw fixing

the maxi num period under article 22(7)(b), the |onger period
fixed wunder the later |law of detention would becone the
nmaxi mum peri od.

Detention without trial is a serious matter. It is only
natural that it should conjure up lurid pictures of nen
pining in Bastille. But malignant diseases call for drastic
renedi es. And it was this realization that made the
Constitution-makers-all lovers of liberty-to reconcile
thensel ves to the idea of detention without trial

Even if it is granted that Parlianment is bound to fix the
maxi mum period of detention, as we said, such a fixation
cannot be immutable. what then is the great guarantee of
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personal liberty in the fixation of the maxi num period of
detention by Parliament, if that fixation can fluctuate with
the mood of Parliament ?

The |learned Attorney Ceneral contended in the alternative
that if S. 13 as anended is regarded as fixing the maximm
period of detention under article 22(7) (b), it does not
suffer fromany infirmty on the score that the period fixed
is indefinite as contended by the petitioners.

The petitioners bad contended that the expression "the
maxi mum period" occurring in article 22(7) (b) connotes a
definite period reckoned in ternms of years, nmonths or days
and that no period can be said to be a maxi num period unl ess
it is possible to predicate its beginning and end in terns
of years, nonths or days. |In other words, the argunent was
that since the determination of the period of detention

nanmely, the expiry of the Defence of India Act, 1971, is de-
pendent upon the revocation of the Procl amati on of
Emer gency, the “period fixed in'S. 13 is not "the maxi nmum
period" as visualized by article 22 (7) (b).

The neaning of the word  'maxinmum is, "the hi ghest
attai nabl e magni tude or quantity (of some thing), a superior
[imt" (Shorter Oxford Dictionary, p. 1221, (1953), 3rd
ed.). The neaning of the word 'period is " A course or
ext ent of time; ~ Time of duration” (Shorter Oxford
Dictionary, p. 1474). ~Therefore, the words "nmaxi num peri od"
nean t he highest or greatest course or extent or stretch of

time. The hi ghest or greatest course or extent or stretch
of time may be nmeasured in ternms of years, nmonths or days,
as well as in terns of the occurrence of an event or the

conti nuous of a state of affairs.

In Juggilal Kam apat v. Collector, Bonbay(1l), the H gh Court

of Bonmbay was concerned with the question whether a

requi sition

(1) A I.R 1946 Bonbay 280.
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der which stated that the requisition of the inmovable

property in question was to continue during the period of

“"the, present war and x nonths thereafter" was vague and

i ndefinite. Bhagwati, J. said
"The period of the present - war t hr ough
indefinite in duration was definitein itself
in so far as the petitioners were given in as
clear terms as it could be an indication of
the period for which their property was sought
to be requisitioned by respondent 1 viz., the
duration of the present war. The user of this
term was as definite as the user of the ex-
pression "the life time of A" which is used
when settling or bequeathing a remainder in
favour of B. B could not be heard to say that
the life tinme of A which was the period
prescri bed as the one which was to come to an

end before the remainder would vest in
possession in his favour was a term which was
vague or indefinite. It was as clear —and

definite as it could be, having regard to the
fact that the period of the life time of an
i ndividual is indeterm nate, though that Ilife
is of necessity going to cone to an end sone
time or other"”.
W do not think it necessary that Parlianent should have
fixed a period in terns of years, nonths or days in order
that it mght be "the maxi mum period" for the purpose of
article 2z(7) (b). Seeing that the object of the law of
preventive detention is to prevent persons fromacting in a
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manner prejudicial to the nmaintenance of internal security,
or of public order, or of supplies and services essential to
the conmunity or other objects specified in entry 9 of List
I of the Seventh Schedule, we see great force in the
contention of the | earned Attorney General that "the maxi mum
period” in article 22(7) (b) can be fixed with reference to

the duration of an energency. |In other words, as the object
of preventive detention is to prevent persons fromacting in
a manner prejudicial to the rmaintenance of i nterna

security, public order or supplies or services essential to
the community or other objects specified in entry 9 of List
I, the power to detain nmust be adequate in point of duration
to achieve the object. 'And, how can the power be adequate
in point of duration, if it .is insufficient to cope with an
enmergency created by war or public disorder or shortage of
supplies essential to the comunity, the duration of which
m ght be incapable of being predicted in terns of vyears,
nmonths ~or days even by those gifted with great prophetic
vision ? /If the maxi mum period" can be fixed only in terns
of years, nonths or days, certainly.it would have been open
to Parliament-to fix a long period in S. 13 and justify it
as "the maxi mum period".” It would be straining the gnat and
swal  owi ng the canel if anybody is shocked by the fixation
of the rmaximum period of detention with reference to the
duration of an energency but could stomach with conplacency
the fixation of maximum period, say, at fifteen or twenty
years. Wiether the fixation of a "maxi mumperiod" in terns
of years or in terns of events is reasonable in a particular
circunmstance, is a totally different matter.

it was argued on behalf of one of the interveners on the
basis of the decision of this Court in B.  Shama Rao v. The
Union Territory
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of Pondicherry(l) that the Parlianent ~has abdicated its
power al. duty to fix maxi numperiod to the executive as the
determ nation the duration of the Proclamation of the
Energency is a matter with the di'scretion of the President
and he is, therefore, the authority to determine the
retirement age of the Defence of India Act.

We do not think that the Parlianment, in fixing the duration
of the nmaxi mum period of detention with reference to _an
event like the cessation of the period of energency, has, in
any way, abdicated its power or function to fix the _maxinmum
period or delegated it to the President. There can be  no
doubt that it is Parlianent that has fixed the maximum
period in S. 13 of the Act. The only question is whether
because the duration of the period is dependent  upon the
volition of the President, it ceases to be "the maximm
peri od". We cannot presune that the President. w1/  act
unreasonably and continue the Proclamation of Energency even
after the emergency has ceased to exist.

The petitioners argued that s. 13 of the Act is bad for the
reason that it is violative of their fundamental right under
article 19 of the Constitution. This challenge is not  open
to themas it is precluded by the Proclamati on of Energency.
Al though it was argued that s. 13 of the Act is violative of
article 14 of the Constitution for the reason that it has
conferred unlimted discretion on the detaining authority to
fix the period of detention, we do not think that there is
any substance in that contention. The authority which
passes the initial order of detention is not expected to fix
the period of detention [see Krishnan's case(supra)], nay,
it my be illegal if it wereto do so. Nor is the
CGovernment  bound, when confirm ng the order of detention
under s. 12(1) of the Act, to fix the period of detention
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[see Suna Ulah v. State of J NK(2). Even if a period is
fixed in confirmng the detention order under S. 12(1), the
peri od can be revoked or nodified (see s. 13). The nmaxi num
period of detention has been fixed by s. 13 and the
di scretion to fix the duration within the nmaxi mum has been
given to the Governnent after considering all the relevant
circunstances. Seeing that the maxi mum period of detention
has been fixed by S. 13 and that the discretion to fix the
period of detention in a particular case has to be exercised
after taking into account a nunber of i mponder abl e
circunmstances, we do not think that there is any substance
in the argunment that the power of CGovernnent to determne
the period of detention is discrimnatory or arbitrary.
In the result, we overrule the contention of the petitioners
and direct the wit petitions to be listed for disposal
ALAG RISWAM , J. | have read the judgnent of our |[earned
brot her Mathew, J. and with respect | differ fromhimon the
guestion whether it i's obligatory on Parlianent to fix the
maxi mum period of detention. 1 shall analyse the relevant
provisions later but | shall first deal with three decisions
whi ch have dealt with this question
(1) [1967] 2 S.C. R 650.
(2) AI.R 1972 S.C. 2431.
845
In A K Gopalan v. The State of Madras(1l) the six |earned
Judges conprising the Bench delivered ‘separate judgnents.
Kania C. J. was the only Judge who dealt with this point in
t hese words :
"It was argued that this gives the Parlianent
a right to allowa person to be detained
i ndefinitely. | f t hat construction is
correct, it springs out of the words of sub-
clause (7) itself and the Court cannot help in
the matter."
It would be noticed that there is no
di scussion at all here as to whether the
| earned Chief Justice came to the conclusion
that the contention was correct or not or how
it springs out of the words of subclause (7)
that it was not obligatory on Parliament to
prescri be any maxi num peri od.
In the next case of S. Krishnan v. The State
of Madras(2) Patanjali Sastri, J. wth whom
Kania, C J. agreed, did not deal wth this
guestion at all. Mahajan, J.;, with whomS. R
Das, J. agreed substantially on the  grounds
stated by Mhajan, J. did, of course, dea
with this question in these words :
"The next point canvassed before us was /that
the Constitution does not envisage detention
for an indefinite period and that it is
obligatory on Parlianent to provide a maxi mum
period for detention of a person under a |aw
of preventive detention. In nmy opinion, this
argunent again is not sound. Enphasi s was
laid on the proviso to article 22(4) (a) which
enacts that nothing in the sub-clause shal
authorize the detention of any person beyond
the maxi mum period prescribed by any | aw nade
by Parlianent wunder sub-clause(b)of clause
(7)and it was urged that the, word "nay" in
article 22(7) nust be read in the sense of
"must" and as having a conpul sory force
i nasmuch as the enactnent authorizes Parlia-
ment to prescribe by |aw a maxi num period for
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detention, for the advancenent of justice and
for public good, or for the benefit of persons
subj ected to preventive detention. Ref erence
was made to Maxwell on "Interpretation of the
Statutes” (9th End., page 246) and to the
wel | - known case of Julius v. Bishop of
Oxford(3) Lord Cairns in that case observed as
follows : -

"Where a power is deposited with a public
of ficer for the purpose of being used for the
benefit of persons that power ought to be
exerci sed. "

In rmy opinion, clause (7) of article 22, as
al ready pointed out, in its true concept to a
certain degree restricts the neasure of the
fundanental right contained in clause (4) (a)
and in this context the rule referred to by
Maxwel | ~has no application what ever.
Mor eover, the provision in the Constitution is
nerely an enabling one and it is well settled

(1) [1950] S/C. R 88. (2) [1951]] S.CR
621.

(3) 5 App. cas. 214.

846

that /in an enabling Act words of a permssive
nature / cannot be given a conpul sory neaning.
(Vide Caries on Statute Law, p. 254). Be that
as it may, the pointis no |onger open as it
has been concl uded by the majority decision in
Gopal an’ s case. ~ The | earned Chief Justice at
p. 119 of the report observed as follows :-

"Sub-clause (b) is pernissive. It is not
obligatory on the Parlianment to prescribe any
maxi mum period. It was argued that this gives
the Parliament a right to allow a person to be
detained indefinitely. |If that construction
is correct, it springs out of the words of

subcl ause (7) itself and the court cannot help
in the matter."

Nothing said by M. Nanmbiar is sufficient to
persuade ne to take a different view of the
matter than was taken in Gopalan’ s case. It
may be pointed out that Parlianment may well
have thought that it was unnecessary to fix
any maxi mum period of detention inthe statute
whi ch was of a temporary nature and whose own
tenure of life was Iimted to one, year. Such
tenmporary statutes cease to have 'any effect
after they expire, they automatically come to
an end at the expiry of the period for /which
they have been enacted and nothing further can
be done wunder them The detention of the
petitioners therefore is bound to come to an
end automatically with the life of the statute
and in these circunstances Parlianent may well
have t hought that it would be whol |'y
unnecessary to | egislate and provide a naxi mum
peri od of detention for those detained tinder
this law "

It would be noticed that while he did discuss
this question he thought that the point was
concluded by the decision in Gopalan's case.
As | have pointed out earlier that was not a
majority deci si on but only a passi ng
observation by Kania, C J. Both these cases
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mainly proceed on the basis that the Act
itself being a tenporary Act to be in force
for a year the question of maxi mumperiod did
not arise for serious consideration. Bose, J.
however was of the view that it was obligatory
on Parliament to fix the maxi num period of
detenti on.

In the latest case of State of Wst Bengal v.
Ashok Dey(1l), which was a judgnent by four
| ear ned Judges, Dua, J. speaking for the Court
said :

"Now, the argunent raised in the H gh Court
and accepted by it and repeated before us by
Shri S. N Chatterji on behalf of t he
respondent's is that clause (7) (b) of Article
22 nakes it obligatory for the Parlianent to
prescri be by | aw the maxi mum period for which
a person may be detained as al so the procedure
to be followed by the Advisory Board in
holding the enquiry under clause (4) (a) of
this Article: According to the subm ssion, in
the absence of such a law by Parliament no
order of detention can authorise detention of
any person for a period longer than three
nont hs and at the

(1) [1972] (1) S.C. C 199.
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expiry ' of three nonths-all persons detained
under 'the Act must be rel eased.

We are unable to accept this construction of
clause (7) of Article 22. 1t is noteworthy
that Shri Chatterji, |earned counsel for the
respondents, expressly conceded before us that
Article 22(7) is only _.an enabling or a
perm ssive provision and it does not inmpose a
mandat ory obligation on the Parliament to make
a law prescribing/ the circunstances under
which a person nay be detained for nmore than
three months as stated therein. But according
to himsub-clause (b) and (c) of clause (7) do
contain a mandate to the Parliament which is
obligatory. In our view, clause (7) of this
Article on its plain reading nerely authorises
or enables the Parliament to nake a |aw
prescribing (i) the circunmstances under ~which
a person may be detained for a period |onger
than three nonths, (ii) the maxi mumperiod for
whi ch a person may in any class or classes of
cases be detai ned under any |aw providing for
preventive detention, and (iii) the procedure
to be followed by the Advisory Board in an
enquiry under clause (4) (a) of this Article.
The respondents’ contention that "may" in the
opening part of this Article nust be read as

"shall" in respect of sub-clauses (b) and (c)
t hough it retains its nornal perm ssive
character in so far as clause (a) is
concer ned, in the absence of speci a

conpel l'ing reasons can be supported neither on
principle nor by precedent of which we are
aware. On the other hand this Court has in S.
Krishnan v. State of Madras agreeing with the
observations of Kania, C.J. in Gopalan v.
State of Madras held sub-clause (b) of clause
(7) to be permissive. This opinion is not
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only binding on us but we are also in

respectful agreement with it."
This decision does directly deal with the point but not by
detailed analysis of the relevant provisions as done by
Mat hew, J. and Bhagwati, J. and as | have tried to do |ater
on. The deci sion, however, war. mainly concerned with the
power of the State Legislature to make a law with regard to
preventive detention and the whol e approach is coloured by
this consideration rather than the question whether the
prescription of the maximumis obligatory.
The power of Parlianent to legislate wth regard to
preventive detention arises under Entry 9, List 1 of the
Seventh Schedule as well as Entry 3, List 3 of the Seventh
Schedule. The State Legislature has the power to |legislate
with regard to preventive detention under Entry 3 in List 3
of the Seventh Schedule. This, of course, is subject to the
provisions of Article 254(2) of the Constitution. Article

22 is found in Part 11l of |the Constitution regarding
fundanental rights. According to Article 1 3 (2) the State
shall not ~nmake any |aw which takes away or abridges the,

rights conferred by that Part. Therefore, Article 22 is an
article restricting the powers of Parlianent and State
Legislatures in regard to preventive detention in the nanner
laid down therein. O the |earned Judges who dealt wth
CGopal an’s case. Kania, C J., Patanjali Sastri and Dass JJ.
took the view that Article 22 does not
4-1748SuP. Cl/74
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form a conplete code of constitutional safeguards relating
to preventive detention. Wile Mhajan, J, thought that it
contains a self contai ned code of constitutional - safeguards
relating to preventive detention, Das, J. thought that
Article 22 lays down the mininmumrules of” procedure that
even the Parlianent cannot abrogate or overlook. Mikherjea,
J. proceeded to state his conclusions on the assunption that
Art. 22 is not a self-contained code relating to preventive
detention. Fazl Ai, J. took the(viewthat Art. 22 /does not
form an exhaustive code by its,-If relating to preventive
det enti on. Al this goes to showthat all the learned
Judges nore or less took the viewthat Art. 22 _obtained
certain constitutional safeguards regarding the preventive
det enti on.
Now | et us took at Article 22 in so faras it
is necessary for purpose of this discussion :
"Art. 22(4) No law providing for  preventive
detention shall authorise the detention of a
person for a longer period than three nonths
unl ess- -
(a) an Advi sory Board consisting of persons
who are, or have been, or are qualified to be
appointed as, Judges of a H gh Court, has
reported before the expiration of the said
period of three nmonths that there is in its
opi nion sufficient cause for such detention
Provided that nothing in this sub-clause shal
aut horise the detention of any person beyond
the maxi mum period prescribed by any | aw nade
by Parlianent under sub-clause (b) of clause
(7); or
(b) such person is detained in accordance
with the provisions of any |aw nade by
Parlianment under subclauses (a) and (b) of
clause (7).
(7) Parliament may by | aw prescribe-
a) the circunmstances under which, and the
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class or classes of cases in which, a person
nmay be detained for a period | onger than three
nont hs under any | aw providing for preventive
detention without obtaining the opinion of an
Advi sory Boar d in accordance with t he
provi sions of sub-clause (a) of clause (4);

(b) the maxi mum period for which any person
may in any class or classes of cases be

det ai ned under any law providing for
preventive detention; and

(C) e

I shall now place the various parts of the

above provisions separately so as to nmke
matters clear
1. No [ aw. providing for preventive
detention shall authorise the detention of a
person for a |longer period than three nonths
unl'ess the Advisory Board, consisting of
persons who are, or have been, or are
qualified to be the
849
appoi nted ~as Judges of the High Court, has
reported before the expiration of the said
period of three nonths that there is in its
opi niion sufficient cause for such detention
Thi s does not authorise the detention of any
person beyond the nmaxi mum-period prescribed by
any '|aw nmade by Parlianment under sub-clause
(b) of clause
3. No | aw providi ng for preventive
detention  shall authorise the detention of a
person for a period |onger than three nonths
unl ess such person is detained in accordance
with the provisions of any | aw made by Parli a-
ment prescri bing
(a) the circunstances under which, and the
class or classes of cases in which, a person
nmay be detained for a _period I|onger than
three nonths wunder . any law providing for
preventive detention wthout —obtaining the
opi nion of an Advisory Board in -accordance
with the provisions of sub-clause (a) of
clause (4); (and)
(b) the maxi mum period for which any person
may in any class or classes of cases be
det ai ned under any aw  providing for
preventive detention.
The 1st proposition neans that a Ilaw providing for
preventive detention can authorise the detention of a person
for a longer period than three nonths only if an ~Advisory
Board has reported that there is sufficient cause for such
detenti on.
Proposition (2) neans that even with the advice of an
Advi sory Board the detention cannot exceed the nmaximm
period prescribed by | aw made by Parlianent under sub-clause

(b) of clause (7). | shall deal with the question whether
it is obligatory on Parlianent to nake such a lawa little
| ater.

Proposition (3) neans that if a person is detained in
accordance with the provisions of any | aw nmade by Parli anent
under sub-cl auses (a) and (b) of clause (7) the detention
can be for a period |onger than three nont hs. It should
be noticed that the [ aw contenpl ated under this proposition
is one made under sub-clauses (a) and (b) of <clause (7).
Therefore a Parlianmentary statute can provide for preventive
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detention w thout obtaining the opinion of an Advisory Board
by laying down the circunstances under which and class or
cl asses of cases on which it can be done. In that case the
maxi mum period for which a person can be detained should
also be specified by the parlianentary lawi.e. a person
cannot be detained for a period exceeding three nonths
wi thout obtaining the opinion of an Advisory Board unless
tile concerned provision of law also provides for the
maxi mum period for which such a person is to be detained.
The Constitution nakers have Contenplated that if the
Advi sory Board’'s opinion is to be dispensed wth, the

maxi mum period of detention should be laid down. it s
obvious, therefore, that the word "may" in Art. 22(7)
amounts to ‘shall". It is also obvious that the power to
di spense with the opinion

850

of an Advisory Board is givenonly to Parlianment. Wen it
makes a [ aw under clause (7) (a) & (b) of Art. 22 that also
would 'bind the State Legislatures in so far as they enact
any legislationwith regard to preventive detention. Thi s
is not, of course, to say that State Legislatures have no
power with regard to preventive detention. But they do not
have the power to prescribe the circumstances under which
and the class or classes of cases in which a person may be
detained for a period longer than 3 nonths wi thout obtaining
the opinion of an Advisory Board. That power is conpletely
that of Parliament and any State |egislation will also be
subj ect to the maxi.nmum period prescribed by Parlianment under
a legislation made under Art. 22(7) (a) and (b).

The only question that nowremains to be  considered is
whether if an Advisory Board is provided for in a |aw
providing for preventive detention under Article 22(4) a
maxi mum peri od of detention should be prescribed or not. In
consi dering this question one thing would be obvious : that
i f Parliament does prescribe a maxinum period under
proposition (2) i.e. the proviso to Art. 22(4) (a), that
would apply to all laws relating to preventive detention
whet her nmade by Parlianment or by a State Legislature.
Apparently the power to prescribe, a naxi mum period given to
Parliament (referred to in this proviso) is to prevent the
State Legislatures meking laws with regard to preventive

detention wthout any maximum limt. This is another
l[imtation on the powers of the State Legislature to
| egi sl ate with regard to preventive det enti on. The

Constitution makers apparently did not ~want  the ~State
Legislatures to have an unfettered power wth regard to
preventive detention even in the field allotted to them
under Entry 3 of List 3 of Seventh Schedule. This provision
can be usefully conmpared with the provision of Art. ~ 31(3)
which provides for a | egislation nade under the provisions
of clause, (2) of Art. 31 being reserved for consideration
of the President and receiving his assent in order that it
may have effect. This was intended to act as a fetter on
the power of the State Legislatures to |egislate under the
provisions of Art. 31(2). The only difference between Art.
31(3) and the proviso to Art. 22(4) (a) is that in the one
case the power is given to the President and in the other
case the power is given to the Parlianment. Now if wunder
subclauses (a) and (b) of clause (7), read together

Parliament has to prescribe the maxi num period of detention,
does the fact that the proviso to Art. 22(4) (a) nentions
only sub-clause (b) of clause (7) but not also sub-clause
(a), makes any difference ? If, as | have already pointed
out, this proviso at |east contenplates Parlianent naking a
law providing for the maxi mum period of detention which
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cannot be exceeded by any State |law regarding preventive
detention the reasonabl e construction would be to hold that
it is obligatory on Parlianment to |egislate under sub-clause
(b) fettering the hands of the State Legislature in regard
to the maxi num period of detention. It is true that Parlia-
ment cannot fetter its own hands in the matters of
legislating with regard to the naxi mum period of detention
If the Parliament can fix the maximumperiod it can also
alter it. But if the maximum period so fixed is
unreasonably long Art. 19(1) would be attracted. An harno-
ni ous construction of the whole of Articles 22(4) and 22(7)
would thus necessitate that Parlianment should provide a
maxi mum period of detention not nmerely in respect of |aws
relating to preventive detention

851

made by State Legislatures but also its own |aws regarding
preventive detention. If legislation with regard to the
provision. of a maximumperiod is nmerely optional there was
no need /for the proviso at all.  The fact that only sub-
clause (b) of clause (7) is nentioned in the proviso to
Article 22(4) (a) does not make any difference to the
obligatory character ~of having a maximum period for
preventive detention  because, as we have already seen
fixing of maxi mum period of detention is obligatory under
Article 22(7) (a) /and(b). It can also be said that where
Parlianment has prescribed the nmaxi mum period of detention
under sub-clauses (a) and (b) of clause (7) such a maxi num
would be automatically attracted to the proviso under
Article 22(4) (a).  Furthernore; sub-clause (a) of clause
(7) 1is not mentioned.in the, proviso to sub-clause (4) (a)
because Article 22(4) does not deal with detention wthout
the opinion of an Advisory Board. That is why clause (b)
alone is nmentioned. It is clear that the concept of a naxi-
mum period of detention runs through the whole of |Article
22(4) and (7). This is because while Parlianment and State
Legi slatures nake laws it is the executive that makes orders
of detention and if no maximum period of detention is
specified by law it would be open to the executive to keep
persons in detention indefinitely. It is not reason-able to
hol d that the Constitution makers while providing that if a
person is to be detained without the opinion of an Advisory
Board being taken there should be a maximum period of
detention, thought that no maxi mum period of detention need
be fixed if the Advisory Board’'s opinion is taken. It
shoul d be noticed that the opinion of the Advisory Board is
only as regards the sufficiency of the cause for such deten-
tion and not as regards the period for which such~ detention
can be numde. Therefore, taking an overall view  and
anal ysing the provisions of clauses (4) and (7) of Article
22 it is clear that a maxi mum period of detention should be
laid down by Parlianent whether it is a case of <detention
after obtaining the opinion of an Advisory Board or wthout
obt ai ni ng the opinion of an Advisory Board. | am fortified
in this view by the debates in the Constituent Assenbly to
whi ch Bhagwati J. has referred.

| agree, however, wth Mithew J. that the [|aw under
consi deration has prescribed the nmaximum period and
therefore the contention of the petitioners should be
overruled and the wit petitions be listed for disposal
BHAGMTI, J. The question which arises in these petitions
is of the highest inportance. It affects personal Iliberty
whi ch is one of our nost cherished freedons. How far shal
we pernit it to be abridged by judicial construction ? Shal
we by interpretation vest large and unlimted power in the
legislature to detain a person without trial as long as it
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pl eases or shall we read constitutional limtations on the
exercise of that power ? That is the real issue before the
Court.

The law is now wel |l -settled by the decision of this Court in
A. K, CGopalan v. State of Madras(l) that the, |egislative
power to enact a |aw providing for preventive detention is
derived fromEntry 9, List | and Entry 3, List IIl of the
Seventh Schedule to the Constitution. The

(1) [1950] S.C.R 88.
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Parliament al one has the power to make law for preventive
detention for reasons connected with the subjects enunerated
in entry 9 List 1, while the Parlianent and the State
Legi sl ature both can make law for preventive detention for
reasons connected withthe subjects specified in entry 3,
List IlIl. The legislative power of the Parlianent and the
State Legislature to make law for preventive detention
within their allotted fields iis plenary, subject only to
constitutional” limtations, and this |l|egislative power
necessarily carries with it as incidental or ancillary to it
the power to fix the period for which a person may be
det ai ned under such law.~ Now, if there were no limtations
on the exercise of this power, the Parliament or the State
Legi sl ature, particularly the latter,. could fix any period

of detention it /liked and indefinitely detain a person
without trial. That would be a large and fearful power des-
tructive of personal liberty and Art. 21 would not afford

any protection against it, because the only guarantee that
article provides is that no person shall be deprived of his
personal |iberty except according to procedure established
by law. The constitution-nakers, therefore, introduced Art.
22 with a viewto placing limtations on the Dower of
Parliament and the State Legislature to nake law for

preventive detention, so is to safeguard personal |iberty of
the individual against excessive inroads by |I|egislative
incursions in the area of personal liberty. Cause 3 to 7

of Art. 22 inpose these limtations. W are concerned only

with cls. 4 to 7 which run as follows
"(4) No law providing for preventive detention
shal | authorise the detention of a person for
a longer period than three nonths unl ess-
(a) an Advi sory Board consisting of persons
who are or have been, or are qualifiedto be
appointed as, Judges of a H gh Court ~has
reported before the expiration off the said
period of three nmonths that there is in its
opi nion sufficient cause for such detention
Provided that nothing in this sub-cl ause shal
aut horise the detention of any person -beyond
the maxi mum period prescribed by any law nade
by parlianent under sub-clause (b) of clause
(7); or
(b) such person is detained in accordance with
the provisions of any |l aw made by Parlianent
under subcl auses (a) and (b) of clause (7).
(5)Wien any person is detained in pursuance of
an order rmade under any law providing for
preventive detention, the authority naking the
order shall as soon as may be, conmunicate to
such person the grounds on which the order his
been nmade and shall afford him the earliest
opportunity of naking a representation agai nst
the order.

(6) Nothing in clause (5) 'shall require the

aut hority maki ng any such order as is referred
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to in that clause to disclose facts which such

authority considers to be against the public

interest to di scl ose.

853

(7) Parliament may by | aw prescribe-

(a) the circunmstances under which, and the

class or classes of cases in which, a person

nmay be detained for a period | onger than three

nont hs under any | aw providing for preventive

detention without obtaining the opinion of an

Advi sory Boar d in accordance with t he

provi sions of sub-clause (a) of clause (4);

(b) the nmaxi mum period for which any person

may in any class of classes of cases be

det ai ned under any law providing for

preventive detention; and

(O the “procedure to be followed by an

Advi sory Board in an inquiry under sub-clause

(a) of clause (4)."
It is clear on a conbined reading of cls. (4) and (7) that
if a law made by Parlianment ~or ~the State Legislature
authorises the detention of a person for a period not
exceeding three nmonths, it does not have to satisfy any
other constitutional requirenent except that it nust be,
within the legislative conpetence of the Parliament or the
State legislature, /as the case nay be. The Constitution
permts the Parlianent and the State Legislature to nake | aw
providing for detention upto a period of three nonths
without any Ilimtation, presumably because detention for
such a relatively short period of time without any further
safeguard may be justifiable on practical and adm nistrative
grounds. But when the | aw seeks to provide for ‘detention
for a longer period than three nmonths, it nust conply with
certain constitutional safeguards. = These safeguards are to
be found in sub-cls. (a) and (b) of cl. (4). Sub-cl. (a) of
cl. (4) lays down that no | aw shall provide for detention
for a period |longer than three nonths unless an /Advisory
Board consisting of persons with the qualifications /'there
nmentioned has reported before the expiration of the ‘period
of three nonths that there is in its opinion sufficient
cause for such detention. The law rmust, therefore, provide
for reference to an Advisory Board and its report within a
period of three nmonths, if the detention is to |last |onger

than three nonths. |f the Advisory Board opines that there
is no sufficient cause for detention, the person concerned
cannot be detained beyond a period of three nmonths.” It is

only if the opinion of the Advisory Board is.in favour of
detention that the person concerned can be detained for a
| onger period than three nonths, but in such a  case / what
shall be the period of detention is entirely a matter for
the detaining authority to decide. Vide Puranlal <Lakhanpa
v. Union of India.(1) There is, however, an outside limt to
the period of detention |aid down by the proviso which says
that nothing in sub-cl. (a) of cl. (4) shall authorise the
detention of any person beyond the nmaxi mnum period prescribed
by any | aw made by Parlianent under cl. (7), sub-cl. (b).
It will, therefore, be seen that under cl. (4), sub-cl. (a)
there is a double safeguard. One is that there can be no
detention beyond the period of three nonths wthout the
intercession of the Advisory Board and the other is that
even where the Advisory Board is of the opinion that there
is sufficient cause for the detention, the person concerned
cannot be detai ned beyond the, maxi num period prescribed by
Parliamentary | aw nade under cl. (7),

(1) [21958] S.C.R 460.
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sub-cl. (b). Clause (4), sub-cl. (b) lays down an
alternative situation where a person nay be detained for a
period longer than three months wthout obtaining the
opinion of the Advisory Board and that is where the
detention is in accordance, with the provisions of any |aw
made by Parlianent under sub-cls. (a) and (b) of «cl. (7).
Sub-cl. (a) of cl. (7) enpowers the Parlianment to nake a | aw
prescribing the circunmstances under which and the class or
classes of cases in which a person may be detained for a
period longer than three months wthout obtaining the
opinion of the Advisory Board and sub-cl. (b) of el. (7)
provides that Parliament nay by |law prescribe the maxi num
period for which any person may in any class or classes of
cases be detained under any |aw of preventive detention

When the Parlianent has nmade a | aw under sub-cls. (a) and
(b) of cl. (7), a person can be detained in accordance wth
such law for a period |onger than three months w thout the
i ntercession of the Advisory Board. Now we are not
concerned in these petitions with the question as to what is
the scope and anmbit of sub-cl. (a) of cl. (7) and what kind
of law is contenplated by this constitutional provision

That question arose for decision before this Court in Sanbhu
Nath Sarkar v. State of West Bengal (1) and there is an
aut horative pronouncenent of seven judges of this Court on
that point. But that need not detain me. Qur concern is
with sub-cl. (b) of cl. (7). The question that we are
called wupon to consider is whether it is obligatory on the
Parliament to prescribe the maxi num period of detention
under cl. (7), sub-cl. (b), if'the, detention is to be made
for a longer period than three nonths under sub-cl. (a) of
cl. (4).

Now one thing is clear that the Parlianment is under no
obligation to make a | aw under sub-cl. (a) of cl. (7). it is
only if the requirenent of obtaining the opinion of the
Advisory Board is intended to be dispensed with that the

Parlianment nmust make a | aw under sub-cl. (a) of cl. (7). |If
the Parlianent does not nmake such-a law, cl. (4), sub-cl
(b) will not cone into operation and detention for a /period

[ onger than three nonths, whether under Parlianmentary |aw or
under State law, would be inperm ssible wthout  obtaining
the opinion of the Advisory Board. It was not disputed on
behal f of the respondents |aw a enacts Parlianent the where
that be not could it indeed and under sub-cl, (a)  of cl
(7), it must be acconpanied by a | aw made by the  Parlianent
under sub-cl. (b) of cl. (7). Mere enactnment of a law under
sub-cl. (a) of cl. (7) would be futile without alaw under
sub-cl. (b) of cl. (7), because what sub-cl. (b) of cl. (4)
requires is that the detention nust be in accordance 'with
the | aw nade by Parliament under sub-cls. (a) and (b) of cl
(7). The | anguage, of cl. (4), sub-cl. (b) posits  clearly
and in no uncertain terns that there nust be | aw both | under
sub-cls. (a) and (b) of cl. (7) in order that cl. (4),  sub-
cl. (b) may operate. If there is a |law only under sub-cl
(a) of cl. (7) and no | aw under sub-cl. (b) of cI. (7), a
person cannot be detained | onger than three nonths without
obt ai ni ng the opinion of the Advisory Board as contenplated
under «cl. (4), sub-cl. (a). The making of a law by the
Parliament under sub-cl. (b) of «cl. (7) 1is therefore
obligatory if the detention, is to be

(1) [1973] 1 sS.C C. 856.
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for a longer period than three nonths wi t hout t he
intercession of the Advisory Board. The object of the
constitution makers in insisting on this requirenent clearly
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was t hat though in "exceptional ci rcunst ances and
exceptional classes of cases" the Parlianent my by |aw
authorise detention for a period nore than three nonths
without reference to the Advisory Board, such detention
should be, a maxinmum period specified by the Parlianent
beyond which it should not extend. There should be an
outside limt to the detention by the specification of the
maxi mum period by the Parliament. This was the safeguard
provided by the constitution makers in protection of
personal liberty. The rmaxi num period specified by the
Parliament rmust obviously be a reasonable one, because
otherwise the Parliamentary |law would be bad as offending
cls. (a) and (d) of Art. 19(1). So much is clear and beyond
di spute. But the question is : does the sane requirenent of
specification of the naxi mum period by the Parlianment also
apply where the detention is sought to be made for a | onger
period than three nonths under sub-cl. (a) of el. (4) ? The
answer ~to this question depends on the true interpretation
of the Proviso to sub-cl. (a) of el. (4) read in the context
of el. (4), sub-cl. (b) and el. (7), sub-cls. (a) and (b).
Since the purpose of interpretation i's to ascertain the rea
meaning of a constitutional provision, it is evident that
nothing that is logically relevant to this process should be
excluded from consideration. It was at one tinme thought
that the speeches nmade by the nenbers of = the Constituent
Assenbly in the course of the debates on the Draft
Constitution were wholly inadm ssible as extraneous aids to
the interpretation 'of a constitutional provision, but of
late there has been a shift in this position and follow ng
the recent trends in juristic thought in some of the Western
countries and the United States, the rule of ‘exclusion
rigidly followed in Angl o-Anerican jurisprudence has been
consi derably dil uted. Crawford in his book on Statutory
Construction poi nts out at page 388
"The judicial —opinion on this point is
certainly not quiteuniform and there are
Anerican decisions to the effect that the
general history of a statute and the wvarious
steps leading up to an enactnment including
amendnents or nodifications of ~the ~origina
bill and reports of Legislative Committees can
be | ooked at for ascertaining the intention of
the legislature where it is in doubt, but they
hold definitely that the legislative history
i s inadm ssible when there is no obscurity in
the meaning of the statute."
This Court, speaking through Krishna lyer, “J.,  has also
noted this change in the nethodol ogy of interpretation and
recogni zed its validity in State of Mysore v. R V. Bidan(1l)
where, after referring to the rule laid down in earlier
deci si ons excluding reference to | egislative proceedi ngs for
the purpose of interpretation, the | earned Judge said
"This rule of exclusion has been criticised by
jurists as artificial. The trend of academc
opi nion and the Practice
(1) C. A No. 992 of 1972, dec. on 3-9-1973.
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in the Eur opean system suggest t hat
interpretation of a statute being an exercise
in the ascertainment of neaning, everything
whi ch is logically relevant shoul d be
adm ssible. Re Recently, an anbit I ndi an
Jurist has reviewed the legal position and
expressed his agreement with Julius Stone and
Justice Frankfurter. O cour se, nobody
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suggests that such extrinsic materials should
be decisive but they nust be adni ssible.
Aut horship and interpretation nust nutually
illuminance and interact. There is authority
for the proposition that resort may be had to
these sources with great caution and only when
incongruities and anbiguities are to be re-
sol ved. There is strong case for wattling
down the rule of Exclusion followed in the
British courts and for Iless sapol ogitic
reference to |l egislative proceedings and |ike
materials to read the nmeaning of the words of
a statute. Wuwere it is plain,
| anguage
prevails, but where there is obscurity or |ack
of harmony with other provisions and in other
special circunmstances, it may be legitimate to
t ake external assistance such as the object of
the provisions, “the mschief sought to be
remedi ed, the social context, the words of the
authors and other allied matters."
W may, therefore, legitimately refer to the Constituent
Assenbly debates for are purpose of ascertaining what was
the object which the constitution makers had in view and
what was the purpose which they intended to achieve when
they enacted cls. (4) and (7) in their present form When
cl. (15) of the Draft Constitution, corresponding to Art.
21, was adopted by the Constituent Assenbly,there was no
clause in the Draft Constitution corresponding to Art. 22. A
|arge section of the Constituent Assenbly,  including Dr.
Anbedkar, was greatly dissatisfied with the wordings of cl
(16) and it was felt that cl. (15) as adopted gave to the
| egislature a carte blanche to provide for the arrest, and
detention of any person under any circunstances and for any
period it deemed fit. Dr. Anbedkar, therefore, introduced a
new cl. 15A providing certain safeguards, but in the course
of a long and spirited debate which followed, it was found
that these safeguards were not  adequate. In view of the
di scussi on whi ch took place, Dr. Anmbedkar anmended cl. 15A so
as 'Lo incorporate sone of the suggestions and the ~anended
cl. 15A was then further revised by the Drafting Committee.
In the course of revision, the Drafting Conmttee renunbered
cls. 15 and 15A as Arts. 21 and 22 respectively. Thereafter
when t he revi sed Draft Constitution cane up for
consi deration before the Constituent Assenbly, on behalf of
the Drafting Commttee itself M. Krishnanchari noved two
amendments whi ch sought further to redraft clauses (4) and
(7) so as to indicate clearly that there woul d be a maxi mum
period Ilaid down by Parlianent for which any person or/ any
class or classes of persons could be detained by -any |I|aw
providing for such detention; even in cases where the
Advi sory Board approved of detention beyond three nonths. no
authority in |India could in any circunstances order the
detention of a person beyond the maximumIlimt
857
so laid down by Parlianent. Certain apprehensions as to the
truer effect of these amendnents were voiced by sone nenbers
but Dr.Anrbedkar while replying to the debate clarified the
position and explained the scope of the anended article as
fol | ows
"First, wevery case of preventive- detention
nmust be authorised by law. It cannot be ;it
the will of the executive.
Secondly, every case of preventive detention
for a period |l onger than three nonths nmust be

t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 34

pl aced before a judicial board, unless it is
one of those cases in which Parlianent, acting
under clause (7), sub-clause (a), has by |aw
prescribed that it need not be placed before a
judicial board for authority to detain beyond
t hree nont hs.

Thirdly, in every case, whether it is a case
which is required to be placed before the
j udi ci al board or not, Parlianent shal

prescri be the maxi num peri od of detention so,
that no person who is detai ned under any |aw
rel ating to preventive detention can be
detained indefinitely. There
shal | always be a maxi mum period of detention
which Parlianent is required to prescribe by
I aw.
Fourthly, ~in cases which are required by
article 22 to go before the judicial board,
the procedure to be followed by the Board
shall be laid down by Parlianment."
The anmendnents were then adopted by the Constituent Assenbly
and Art. 22 enmerged inits present form There can
therefore, be no doubt that according to the constitution
makers, it was clearly intended that if detentionis to be
for a longer period than three nonths,, whether under sub-
cl. (a) or under sub-cl. (b) of cl. (4), the Parlianent nust
prescribe the maxi mum period of detention and to use the
words of Dr. Anbedkar, "there shall always 'be a nmaximm
period. of detention which Parliament is  required to
prescribe by law'. The probl embefore us therefore resolves
itself into a very narrow one, nanely, are we 'going to
accept an interpretation which gives effect to the intention
of the constitution makers, or are we going to defeat their
intention by a highly literal interpretation ? Are we going
to preserve the safeguard which the constitution makers in
their overweening anxiety to protect personal liberty
intended to fashion or are we going to dilute it by a
process of construction ?
Fortunately the |anguage of the Proviso to sub-cl. (a)' of
cl. (4) is not so intractable that it cannot be interpreted
so as to effectuate the intention of the constitution makers
a id protect the citizen from indefinite incarceration

without trial. | shall presently exam ne the |anguage, but
before that. |et nme once again |ook at the object  of the
provision in cl. (7), sub-cl. (b). This provision, “as |
have pointed out in relationto cl. (4) sub-cl. (b), is

Intended to provide a safeguard or insulation against
indefinite detention in cases where detention for a | onger
period than three nonths without reference, to the Advisory
Board is authorised by Parliamentary |egislation under/ sub-
cl. (a) of cl. (7).- Now, if this protection or safeguard is
necessary
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where the detention nmay be for a |onger period than three
nonths wunder a | aw made by Parlianent under sub-cl. (a)  of
cl. (7), afortiorari it should equally be necessary where
the detention is under sub-cl. (a) of cl. (4) because under
that provision too the detention would be. for a period
longer than three months. It can hardly be supposed that
the constitution-makers should have thought that in one case
detention for an indefinite period should be inpernssible
as grave encroachnent of personal |liberty while in the other
it should be allowed w thout any inhibition. The provision
for reference, to the Advisory Board would certainly ensure
that there is sufficient cause for the detention, but, as
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held by this Court in Puranlal Lakhan pal v. Union of
India(l) the Advisory Board would have no say in the matter
of determination of the period of detention and howlong to
detain would be solely within the power of the detaining

aut hority. There woul d thus be no check or control of the
Advi sory Board so far as the period of detention is
concer ned. The power of the detaining authority in regard

to the period of detention would, therefore, be as |arge and
unlimted in a case falling under sub-cl. (a) of cl. (4) as
it would be in a case falling within a law nade by
Parliament under sub-cl. (a) of cl. (7). Equally in both
cases, this power could lend itself to abuse by detention
for indefinite duration and render the guarantee of persona

freedom illusory and neaningless. It was to co-,interact
this nenace and safeguard personal liberty from attenuation
by excessive inroads that the constitution-makers enacted
sub-cl. (b) of cl. (7) providing for fixation of maximm

period ~by the Parlianent beyond which no person can be
det ai ned whet her under parlianmentary |aw or under State |aw.
The conpelling reasons whi ch necessitated the enactnment of
the safeguard in sub-cl. (b) of «c¢l. (7) apply equally
whet her the detention for a period | onger than three nonths
is authorised under sub-cl. (a) of cl. (4) or sub-cl. (a) of
cl. (7). It therefore stands to reason that where the
detention is to be for a longer period than three nonths
under sub-cl. (a) of cl. (4), the safeguard of the nmaxi mum

peri od to be prescribed by Parlianent under cl. (7), sub-
cl. (b) must be there so that there can be no detention for
indefinite dur ati on. If there is no nmaximum period
prescribed by Parlianment wunder cl. (7), sub-cl. (b),
detention cannot be authorised for a period longer than
three nmonths wunder sub-cl. (a) of cl.  (4). To take a

different view would nmean that where the Parliament itself
aut horises detention for a | onger period than three nonths
under cl. (7), sub-cl. (a), the Parlianent is required to
prescribe a maxi mum period but where the State Legislature
aut horises detention for a period |longer than three nonths
under sub-cl. (a) of cl. (4), no maxi num period’  need be
prescri bed and once the Advisory Board gives a favourable
opi nion, the State Legislature can authorise detention for
an indefinite period. ‘hat would indeed be a hi ghl'y
regrettable result. It would free the State Legislature
from any restraint as to the period for which it my
aut horise, detention under sub-cl. (a) of cl. (4) and open

the flood gates for "cessive invasion of personal Iliberty.
I do not think such is the neaning of the constitutiona
provi si on.

(1) [21958] S.C.R 460.
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The Proviso to sub-cl. (a) of el. (4) says that though a
person nmay be detained for a longer period than three,
nont hs after obtaining the opinion of the Advisory. Boar d,
such detention shall not extend "beyond the maxi mum peri od
prescribed by any |aw nade by Parliament under sub-cl. (b)
of el. (7)". It is clear on a conbined reading of the
Proviso and the nmain provision in sub-cl. (a) of el. (4)
that the Proviso is an integral part of the main provision.
It is intended to cut down the |arge anplitude of the power
of detention conferred under the main provision. The scope
and boundary of the power of detention under el. (4), sub-
C. (a) can, therefore, be defined only by reading the
Proviso and the nain provision as one single enactnent.
Both together represent the wll of the constitution
makers.. One cannot be disjoined fromthe other and given
effect to though the other is not operative. |If the Proviso
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does not operate, the main provision also would not, for the
main provision is intended to operate only wth t he
[imtation inmposed by the Proviso. It is difficult to
bel i eve, for reasons al r eady di scussed, t hat t he
constitution, makers should have intended that the power to
detain for a longer period than three months should be
exercisable, even if the limtation inposed by the Proviso
were non-existent. The Proviso and the main provision form
part of one integral schene and either both operate together
or none. Here the Proviso is not used in its traditiona
ort hodox sense. It is intended to enact a substantive
provision laying down an outside limt to the period of
det enti on. If there is no outside limt by reason of
Parlianment not having prescribed the maxi mum period under
sub-cl. (b) of el. (7), the provision enacted in el. (4),
sub-cl. (a) cannot ~operate and in that event detention
cannot be continued beyond three nonths, even though the
opi ni on" of the Advisory Board nay be obtained. The Proviso
clearly posits the existence of a |law made by Parlianent
under sub-cl. (b) of cl. (7) and nakes it an essentia
elenent in the operationof el. (4), sub-cl. (,a). The
constitution nakers have, by enacting the Proviso in el
(4), sub-cl. (a), achieved the sane legislative end as they
have in el. (4), sub-cl. (b) by u sing the words "and sub-
cl. (b)". The legislative device has been different because
of the differing structural arrangenments of the two sub-
clauses. This is in my, opinion the correct construction of
el. (4), sub-cl. (a) read with el. (7), sub-cl. (b). 1In any
event, it is highly possible construction and if it carries
out the intention of the constitution makers and inhibits
the power of the legislature to authorise detention for
indefinite duration, there is no reason why we should not
prefer it. W must renenber that it-is a constitution we
are expounding a constitution which gives us a denpcratic
republ i can form of government and which recognize the right
of personal liberty as the nost prized possession of an
individual. Shall we not then lean in favour of freedom and
liberty when we find that it can be done w thout any
violence to the |Ianguage of the constitutional provision ?
Shall we not respond freely and fearlessly tothe intention
of the founding father and interpret the Constitutional
provision in the broad and liberal spirit—in which they
conceived it, instead of adopting a rather nmechanical and
literal construction which defeats their intention ?
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It may be argued : what is the vale of this safeguard, how
does it strengthen the guarantee of personal |iberty, when
the fixation of the maxi mum period is not immtable, but can
fluctuate according to the pleasure of the Parlianment. /| do
not think this argunment is valid. It fails to take into
account two inportant considerations. In the first place,
cl. (4), sub-cl. (b) clearly shows that even though the
fixation of maximum period is within the discretion of
Parliament, the <constitution makers regarded it as a
val uabl e safeguard, for otherwise they would not have
i nsi sted upon prescription of maxi nrum period as a condition
of detention for a period |longer than three nonths under a
law nade by Parliament under cl.. (7), sub-cl. (a). Even
where Parlianent itself makes a law under cl. (7), sub-cl
(a) authorising detention for a period |onger than three
nonths, the Constitution says that in order that such |aw
may operate, Parlianment should prescribe the nmaxi mum peri od.
That shows the great inportance attached by the constitution
makers to this safeguard, even though the maxi mumperiod is
to be fixed by the Parlianent and a fortiorari,
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theoretically at least, it may be varied fromtinme to tine
according to the pleasure of the Parlianent. Now if the
prescription of maxi mum period is regarded by t he
Constitution makers as a val uabl e saf eguard necessary to be
conplied wth even where Parlianment makes a | aw under cl

(7), sub-cl. (a) authorising detention for a |onger period
than three nonths, how nuch nore necessary and valuable it
woul d be where instead of a parlianmentary law, a State |aw
aut horises detention for a period |onger than three nonths
under cl. (4), sub-cl. (a). Secondly, if the maxi mum peri od
is required to be prescribed, Parliament would necessarily
have to apply its mind to the question and when it does so,
it can safely be presuned that, being a highly responsible
body that it is, it would fix a naximum period which is
reasonabl e and that woul'd provide a check against indefinite
detention by the Governnent. It is true that theoretically
it nmay be possible to say that-the fixation of the maximm
peri od can be varied by Parlianment arbitrarily according to

its sweet-will, but-in practice such an eventuality would be
highly renote having regard to the pressure of denocratic
forces and sanction of 'public opinion. Mreover, if the

maxi mum period fixed s unreasonable, it can always be
struck down by the court as violative of cls. (a) and (d).
of Art. 19. It would not, therefore, be correct to say that
the prescription /of “maxi mum period by Parliament is an
illusory safeguard. /At least the constitution nakers did
not think it to be-so.

These reasons conpel me to differ fromthe view taken in the
| eadi ng judgnent of nmy |earned brother Mathew,. J. In nmy
opi nion Parliament is free to prescribe or not to. prescribe

have naxi mum period under cl. (7), sub-cl. (b). 1t is under
no obligation to do so But 'if no maximum period is
prescri bed, neit her the Parlianent nor’ t he State

Legi sl ature can authorise detention for a |onger period than
three nmonths either under sub cl: (a) or sub-cl. (b) of cl
(4). If the Parlianent or the State Legislature wishes to
authorise detention for a period/longer than three/ nonths,
it must conformto the, provisions of either sub-cl. (a) or
sub-cl. (b) of cl. (4) and that requires
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that maxi mum period rmust be prescribed by Parliament by |aw
made under cl. (7), sub-cl. (b). There would thus al ways be
a maxi mum peri od of detention : either the initial period of
three nonths or the maxi num period prescribed by Parlianent
under cl. (7), sub-cl. (b). There can be no detention for a
peri od | onger than three nonths unl ess the maxi num period of
detention is prescribed by Parlianent under cl. (7), sub-cl

(b). I know it is not customary to refer to opinions
expressed in the text book of a living author but |I cannot
hel p nenti oni ng that M. Seervai in his book on

Constitutional Law also echoes the sane line of -thought.
(Constitutional Law of India, p. 450, para 12.52).

This is the view which | amtaking on construction ' but |
must consider whether there is anything in the earlier
decisions of this Court which precludes nme from doing so.
Three decisions were cited before us and | must now refer to
them The first is CGopalan’s case(supra) Were six |earned
judges conprising the constitution bench delivered separate
judgrments in regard to the validity of certain provisions of
the Preventive, Detention Act, 1950. None of the |[earned
j udges, except Kania, C. J., dealt with the present point or

expressed any opinion upon it. Kania, CJ., alone had
sonething to say and he observed : "Sub-clause (b) is
perm ssi ve. It is not obligatory on the Parliament to

prescribe any maxi mum period. It was argued that this gives
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the Parlianent a right to allow a person to be detained
indefinitely. If that construction is correct, it springs
out of the words of sub-clause (7) itself and the court
cannot help in the matter." It will be seen that these,
observations nerely express the inse dixit of the |earned
Chief Justice. There is no discussion of the point and no
reasons are given in support of it. That cannot bind us.
The next decision is that of the constitution Bench is S
Kri shnan v. The State of Madras(l). There were three
main judgnments in this case. The first was by Patanjal
Sastri, J., (as he then was), with whom Kania, C.J., agreed.
(Patanjali Sastri, J., did not deal with this question at
all and his judgnent does not throw any light on it. The
second judgnent was by Mhajan, J., (as he then was), wth
whom S. R Das, J. (as he then was) substantially agreed.
Mahaj an, J., certainly dealt with this question but it is
evi dent from the relevant portion from his j udgment
extracted by brother Alagiriswam, J., that the question was
not raised beforethe Court in that case in the form in
which it _has been presented before us. The argunment which
was advanced in that case was that the word "may’ in cl. (7)
of Art. 22 nust be read in the sense of '"nust’ and it nust,
therefore-, be held to be obligatory on the part of
Parliament to make a | awunder sub-cl. (b) of «cl. (7) of
Art. 22. This argunent was rejected by Mahajan, J. That
does not help us because the argument before us is quite

different. Mor eover, Mahajan, J., regarded-this point as
concl uded by the majority decision in Gopalan's case (supra)
and relied on the observations of Kania, C J., which I have
guot ed above. But ~this was obvi ously under some

m sappr ehensi on because, as pointed out Above. the other
| earned Judges did not express thensel ves on this point and
(1) [1951] S.C.R 621.
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the observations of Kania, CJ., did not represent the
majority decision. in any event, this view expressed by
Mahaj an, J. was shared only by S. R Das, J. and Bose, J,.
enphatically dissented fromthe, view. Bose J., in a strong

and powerful judgnment held that though it is not ~ obligatory
on Parlianment to fix a 'maxi mum period of detention under
sub-cl. (b) of el. (7) of Art. 22, if a person is-to be de-
tained for a period |longer than three nonths, a nmaxinmm
period nust be prescribed by Parlianent. This is the sane
view which has found favour Wth me This deci sion does not
therefore conpel nme to hold ot herw se

The last decision to which | nust refer is that in State of
West Bengal v. Ashok Dev(1). It cannot be disputed that the
guestion in the formin which it has been presented before

us was raised before the Court in that case. But, if we
look at the judgnent of Du a, J., and particularly the
portion extracted in the judgment of brother Al agiriswam,
J., it will, be clear that the argunent advanced before the
Court in that case Was the sane as that in Krishnan's case
(supra), nanely, "that may in the opening part of" el. (7)
of Art. 22."nust be read is "Shall’ in respect of sub-

clauses (b) and (c)though it retains its nornmal perm ssive

character in so far as clause this argunent which was (a) is

concerned. and it was this argument which was rejected by
precedent". the Court by saying that in the absence of
special conpelling reason it can be supported neither on
principle nor by precedent". The argunent here is quite
different: it 1is not contended that nay nust be read as
shall. it is an argument from a different angle and
approach and that does not appear to have been canvassed
before the Court nor has it been discussed. Mreover this
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decision is by a Bench of four judges. |t cannot therefore
deflect me fromthe view | amtaking.

Now in the present case s. 13 of the Mintenance of interna
Security Ac 1971 (hereinafter referred to as the Act) as it
originally stood, provided that the maxi mum period for Which
any person may be detained in pursuance of any detention
whi ch any person may under s. 12 shall be twelve nmonths from
the date of detention. It was common ground between the
parties that the period of twelve nonths prescribed by the
unamended s.13 as the nmaxi numperiod for which a person
could be detai ned under the provisions of the A was "maxi -
mum peri od."” as contenpl ated under sub-cl. (b) of cl.(7) of
Art.22. But by s.6(d) of the Defence of India Act, 1971,
which cane into force on 4th Decenber, 1971, s.13 was
amended so as to provided that the rmaximum period of
detention shall be twelve nonths fromthe date of detention
or until the expiry of the Defence of India Act, 1971
whi chever  is latter®™ Sec 1(3) of the Defence of India
Act, 1971 laid down the duration of that A and said that
Act shall remainin force for the duration of the

procl amation of emergency and a -period of six

nonths thereafter. SEc 13 as amended thus provided t hat
t he maxi mum period of detention under the Act shall be
twelve nonths fromteh date detention or until the expiry
of a period of six-nmonths

(10 [1972] (10 S.C.C/ 199).

863

after the cessation of the proclanmation of emer gency
whi chever is latter. The question is whether this period
prescribed by the amended s. 13 could be said to be "maxi num
period" wthin the neaning of that expression-as used in
sub-cl. (b) of cl. (7) of Art. 22. The argunment of the
petitioners was that the period specified in the anmended s.
13 was indefinite inasmuch as it could not be predicated as
LO When the proclamation of emergency would cone to an end
and it could not therefore be regarded as "maxi mum  period"
so as to satisfy the nandate of sub-cl. (b) of cl. (7)) of
Art. 22. The. petitioners contended that since no naximm
peri od was prescribed by Parlianent the anended S. 13 being
i nadequate for that purpose-the petitioners could ’not be
detained beyond a period of three nonths and they were
therefore entitled to be freed. This —argument requires
serious consideration.

The question is what is the neaning of the expression
"maxi mum period in sub-cl. (b) of cl. (7)-? Wien a period
is fixed with reference to the happeni ng of an event, which
is bound to happen, but of which it cannot be predicated
with any definiteness as to when it’ would happen, as.  for
exanpl e, cessation of enmergency or death of an i ndividual
can it be said that the period fixed is ’'maxi mum period
within the neaning of sub-cl. (b) of cI. (7) ? “The word
‘maxi mum according to the Shorter Oxford Dictionary | means
"hi ghest attainable nmagnitude or quantity (of something); a
superior limt" and the word ‘period neans "a course  of
extent of time; tine of duration"'. Therefore, as a matter
of plain grammatical English, the words ’'maxi num period
nean t he highest or greatest extent or stretch of tine Wich
fixes an outside linmt. Now this highest or greatest-extent
or stretch of tine nmay’ be deternmi ned by neans of a fixed
date or in terms of years, nonths or days or by reference to
the occurrence of an event But whatever be the node of
determ nation, ' nmaxinmum period, nust be a definite period.
Il e measure of the period nust not be un certain. The outside
[imt nust be definite and known. The period fixing the
outside limt may be prescribed by reference to art event
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uncertain. It should be possible to predicate that the

event WII happen at a definite ascertained point of tine.
It is not enough to say that the event is certain and bound
to happen. What is necessary is that the point of time at
whi ch the event woul d happen nust be definite. Then only it

can be said to fix the 'maxi num period, of detention. It Is
i ndeed difficult to see how 'maxi num period, can be Said to
be prescribed, when no one knows how long it will be. It
may be five years, or ten years or nore. That would be
uncertain. How can such a period be regarded as ' maxi num
period’ fixed by law? The very notion of ’'maxi mum period

carries with it a sense of definiteness. When maxi mum

period is prescribed, there nmust be definite qualification
of the length or duration of the period. if the Ilength of
duration is wuncertain in that it depends on when a
particul ar event woul d happen, the prescription of such a
period ~would hardly act as a check against indefinite
detention, for there would be no guarantee that the
detention woul d not continue beyond a determ nate point of
time. The period of detention which could be authorised by
t he

15 748SCl/ 74
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Legislature would/in such a case be indefinite, because it
would be wuncertain as to when the event, by reference to
which the, period is to be neasured, woul d- happen. That
would fail to effectuate the object and purpose of the
requi rement of prescription of maxi mum period  enacted in
sub-cl. (b) of cl. (7).

I rmay at this stage pause, to consider what would be the,
consequences if a construction contrary to that | have
di scussed above were accepted. [t is - true that t he
consequences of a suggested construction do not alter the
meaning of a statute but they certainly help to fix its

meani ng. If | accept the construction that maxi mum period
can be prescribed with reference 'to an event, even though
the event is such that though certain, it cannot be

predicated of it with any definiteness as to when it would
occur-and it is only on the, basis of this construction that
the fixation of maxi mum period with reference to theduration
of an energency can be upheld and not otherwise |logically it
would nmean that ’'maxinum period’ can be, fixed wi th
reference to the life of the person detained and if such
maxi mum period is fixed, it would be open to thelegislature
to authorise detention of a person for the duration of his
life. That would be a nobst starting and devastating result.
It is inpossible to believe that the constitution makers who
had thenselves suffered long periods of in carceration at
the hands of the British rulers should have become so

obvi ous of the need to safe guard personal |iberty that they
, Should have given carte blanche to the Parlianent to
permt detention of a person for life without trial. The

power to detail without trial is itself a drastic power
justified only in the interest of public security and order

It is tolerated in a free society as a necessary evil. But
the power to detain a person for life wthout trail is
somet hi ng unt hi nkabl e in a denocracy governed by the rule It
is a draconic power subversive of freedomand liberty and

can have no. place in our constitutional arrangenents To
grant,.such a power would be to destroy the denocratic way
of life, to annihilate one of the nost cherished. val ues of
a 'free society and to vest in the State authoritarian power
which is the anti thesis of the rule of law. It would rob
the fundamental guarantee of personal liberty of all neaning
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and content and reduce it to a mere husk. It would anount

to the Constitution felling all persons residents in ,the

land, in the words of Bose J.
"Here is th full extent of your liberty so far
as the length of detention is concerned. We
guarantee that you will not be detained beyond
three nmonths unless Parlianent ot herw se
directs, ei t her general |l y of in your
particular class of case; but we enpower
Parliament to smash the guarantee absolutely
if it so chooses without I|et or hindrance
with out restriction. Though we authorise
Parlianment to prescribe a maximum lint of
detention if it so chooses, we place no
conpul sion on it to do so and we authorise it
to pass legislation which will enpower any
person or ~authority Parlianent chooses to nane
right down to a police constable, to arrest
you and detain you as |ong he pleases for the
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duration —of your life if he wants, so that you nay |inger
and rot in jail till you die,as did nmen in the Bastille."
1. shedder to accept  such a construction. I think the,

maxi mum period, juri'st be prescribed either by reference to
a fixed date or in terms of years, nmonths or days or by
reference to some event of which it can be predicated wth
certainty that it would happen at a determinate point of
time, so that there'is conplete ascertai nnent of what the
period is neant to beand it is not indefinite. = OF course,
t he maxi mum period. which, “is so prescribed nmnust be
reasonabl e, for otherwise it would be violative of cls. (a)
and (d) of Art. 19, This construction ensures two saf eguards
against detention for a |onger period than three ' nonths.
one under cl. (7), sub-cl. (b) of Art. 22 and ’'the’ ' other
under cls. (a) and (d) of Art. 19.

I am conscious that the power to detain a person  wthout
trial is a necessary power for preservation of the State and
mai nt enance of public security and order and therefore when
there is an energency, it may be thought expedient that the
State shoul d have the power to detain a person wthout tria
for the duration of the energency and the confernment of such
a power may not be regarded as unreasonable. But this
consi derati on cannot persuade ne to accept a neaning of the
words ' maxi mum period’ which would render the fundanenta
guarantee of personal |liberty precarious. 't nmust be
remenbered that the Constitution is nmeant to provide not
only for tines of energency but also for normal tines, and
it woul d not , therefore.-be right to construe a
constitutional provision such as sub-cl. (b) of c¢cl. (7), as
if it were an enmergency provision. The |law of preventive

detention is not necessarily a product of energency. |ndeed
it has been there in our country-in one form or another
since the coming into force of the Constitution. Sub- cl

(b) of «cl. (7) ;should not, therefore be interpreted
according to the cannon of construction which is sonetines
adopted in interpreting war tinme or energency |egislation

It nust be construed |ike any other constitutional provision
having regard to its object and intentment. The fact that
we are living today in an emergency should not colour our
interpretation of the constitutional provi si on. The
constitutional provision nust speak the sanme voice, whether
it bein tinmes of enmergency or in normal tinmes. W nust not
forget what M. Justice Brande is said in Witney case (1)
"Those who won our independence by revolution were not
cowards. They did not fear political change. They did not
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exalt older at the cost of liberty. W may also recal
the words of M. Justice Murphy in Bridges case(2) where he
said "The strength of this nation is weakened nore by those
who suppress the freedomof others than those who are
allowed freely to think and act as their consciences
dictate.” Moyreover, | may point out that the interpretation
which | am accepting does not in any way whittle down or
affect the power of the State to detain with a view to
nmeet i ng a situation arising out of t he emer gency.
Parliament can always prescribe a, suitable maxi num period
as interpreted by me and authorise detention for the

(1) 274 U.S. 380

(2) 326 U. S 376
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duration of such 'maximumperiod' . |f at the end of such
"maxi mum period’ when the person detained is released, it is
found that, having regard to the rel evant circunstances then
existing, it ’'is still necessary to detain him the
det ai ni ng ‘aut hority can once agai n place hi munder detention
provi ded ‘'of “course-and that would be an inportant safeguard-
that if the case falls within. cl. (4) sub-cl. (a), the
Advisory Board gives an opinion that there is sufficient
cause for such further. detention.

I am therefore, ~of the viewthat since it cannot be
predi cated, with any, definiteness in the present case as to
when the energency would conme to an end, the period
prescribed by s. 13 of the Act cannot be said to be ’'maxi mum
period within the nmeaning of sub-cl. (b) of cl. (7) The
result is that the Parliament has not prescribed the maxi num
period, of detention as contenplated under sub-cl. (b) of
cl. (7), and if that be so, no person  can -be  detained
under the provisions of the Act for a period |onger than
t hree nont hs.

I would accordingly allow these petitions and order the
petitioners to be set at liberty forthwith since a period of
three nonths has already el apsed inthe care of each of them
since the date of his detention

ORDER

In accordance with the opinion of the majority, t he
contentions of petitioners are over-ruled. The petitions be
listed before the approach Bench for disposal
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