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The tenant is in appeal by special |eave, feeling aggrieved by
the judgnent and decree of the First Appellate Court, maintained by
the High Court, directing the tenant to be evicted fromthe suit
accommodati on, which is-a shop, on the ground availabl e under
clauses (c) and (h) of sub-section (1) of Section 12 of the MP
Accommodat i on Control Act, 1961, (hereinafter, the Act, for short).

The facts, relevant and not in dispute at this stage, are that the
property of which the suit acconmpdation is a part was owned by late
Khet si das who inducted the defendant as a tenant. Khetsidas died
i ssuel ess. However, he had adopted Prahlad Rai as‘'a son. He had
al so executed a registered deed of will bequeathing hi's property to
Prahl ad Rai. Prahlad Rai has two sons, nanely, Prem Prakash and
Pawan Kumar. Prahlad Rai and his two sons have constituted a
partnership which is registered as Firm Prahlad Rai Prem Prakash.

The firmclaimng itself to be the owner of the suit prenises
filed suit for ejectnment of the tenant-defendant on two grounds, firstly,
that the acconmpdati on was required bona fide by the plaintiffs for
the purpose of continuing their own business, and secondly, that the
acconmodati on was required bona fide by the plaintiffs for the
pur pose of re-building which could not be carried out wthout the
accommodati on being vacated. In the witten statenment, while
contesting the claimof the plaintiffs for eviction, the defendant-tenant
pl eaded inter alia that the plaintiffs were not the owners of the suit
prem ses and therefore the tenant was not liable to be evicted though
in that very witten statenent, at other places, the defendant adnmtted
the plaintiffs as his landlords, also having paid rent to the plaintiffs
after the death of Khetsidas, and al so having initiated proceedi ngs for
fixing standard rent of the prem ses in which proceedi ngs the tenant
had i npl eaded the plaintiff-firmas opposite party alleging the firmto
be the landl ord of the suit accommodati on.

The Trial Court franed several issues, arising fromthe
pl eadi ngs of the parties, including an issue to the effect __ whether the
def endant -t enant had denied the title of the landlord, and if so, to what
effect. Having tried the issues the Trial Court found that the suit
prem ses were in a dilapidated condition and needed re-construction
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for which purpose the plaintiffs were prepared to proceed and had
requisite funds available with them and therefore, the defendant was
liable to be evicted so as to hand-over vacant possession over the suit
premises to the plaintiffs and the plaintiffs were liable to conplete the
re-constructi on and hand-over possession to the defendant-tenant on
conpl etion thereof as required by the provisions of the Act. So far as
di sclainer is concerned the Trial Court found that the defendant-

tenant had adm tted ownership of |ate Khetsidas but had only disputed
the derivative title of the plaintiffs which the defendant-tenant could
do wi thout incurring the wath of Section 12(1)(c) of the Act.

However, at the end, the Trial Court held the plaintiffs not entitled to
decree for eviction inasnmuch as the | andl ord-tenant rel ationship

between the plaintiff-firmand the tenant was not established. The suit
was directed to be dism ssed.

In an appeal preferred by the plaintiffs the | earned Additiona
Di strict Judge did not agree with the Trial Court so far as the ground
of disclaimer is concerned and held that the defendant’s plea taken in
the witten statenent furnished a ground for his eviction under Section
12(1)(c) ‘of 'the Act. The availability of ground under Section 12(1)(h)
and the finding of the Trial Court in that regard was neither
chall enged in First Appeal nor dis-lodged by the First Appellate
Court. In view of availability of ground under Section 12(1)(c) of the
Act, the First Appellate Court directed the tenant to be evicted and the
plaintiffs to be placed in vacant possession of the suit prem ses.

It appears that the defendant-tenant had died during the
pendency of first appeal and his | egal representatives were brought on
record. They filed second appeal which has failed and the Hi gh Court
has mai ntai ned the decree passed by the First Appellate Court.

W nay nmeke it clear that so far as the ground under Section
12(1) (f) of the Act based on bona fide need of the plaintiffs for the
suit accomodation i s concerned the sane was negatived by the Tria
Court. The plaintiffs gave up this ground and did not pursue the same
and therefore this ground is rendered redundant. A nention thereof is
bei ng nade because it woul d have rel evance for the purpose of
deciding availability of ground of eviction under Section 12(1)(c) of
the Act as will be noticed shortly hereinafter.

The cl auses rel evant for our purpose, viz. (c), (f) and (h) of sub-
section (1) of Section 12 of the Act read as under

Sec. 12. Restriction on eviction of tenants.

_ (1) Notwithstanding anything to the
contrary contained in any other |aw or
contract, no suit shall be filed in any G vi
Court against a tenant for his eviction from
any acconmodati on except on one or nore

of the follow ng grounds only nanely: -

XXX XXX XXX XXX
XXX XXX XXX XXX
(c) that the tenant or any person residing with

hi m has created a nui sance or has done any
act which is inconsistent with the purpose
for which he was admtted to the tenancy of
the acconmpdati on, or which is likely to

af fect adversely and substantially the
interest of the landlord therein

XXX XXX XXX XXX
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XXX XXX XXX XXX

(f) that the acconmodation let for non-
resi dential purpose is required bona-fide by
the landlord for the purpose of continuing or
starting his business or that any of his mgjor
sons or unnarried daughters if he is the
owner thereof or for any person for whose
benefit the acconmodation is held and that
the landlord or such person has no ot her
reasonably suitable non-residentia
accommodati on of his own in his occupation
inthe city or town concerned.

XXX XXX XXX XXX

(h) that the acconmpdation is required bonafide
by the landlord for the purpose of building

or re-buil'ding or making thereto any

substanti'al “addi tions or alterations and that

such buil'ding or alterations cannot be

carried out w thout the acconmmodation

bei ng vacat ed.

(enphasi s suppl i ed)

"Landlord’ and 'tenant’ are defined in the Interpretation C ause
of the Act as under: -

(b) "landl ord" neans a person who for the
time being is receiving or is-entitled to
receive, the rent of any accommpdati on

whet her on his own account or on account of
or for the benefit of any other person or as a
trustee, guardian or receiver for any other
person or who would so receive the rent or
be entitled to receive the rent, if the
accommodation were let to a tenant and

i ncl udes every person not being a tenant
who fromtine to tine derives title under a
| andl ord.

(i) "tenant" neans a person by whom or on
whose account or behalf the rent of any
accommodation is, or, but for a contract
express or inplied, would be payable for
any accommodati on and includes any person
occupyi ng the accommodati on as a sub-
tenant and al so any person continuing in
possession after the term nation of his
tenancy whet her before or after the
comencement of this Act; but shall not

i ncl ude any person agai nst whom any order
or decree for eviction has been nade.

Whi | e seeking an ejectnment on the ground of bona fide
requi renent under clause (f) abovesaid the landlord is required to
al l ege and prove not only that he is a 'landlord but also that he is the
"owner’ of the premi ses. The definition of 'landlord and ’tenant’ as
given in clauses (b) and (i) of Section 2 of the Act make it clear that
under the Act the concept of landlordship is different fromthat of
ownership. A person may be a 'l andlord though not an 'owner’ of
the prenises. The factor deterninative of |landl ordship is the factum
of his receiving or his entitlenment to receive the rent of any
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accommodation. Such receiving or right to receive the rent may be on
the own account of the landlord or on account of or for the benefit of
any other person. A trustee, a guardian and a receiver are also
included in the definition of landlord. Such |andlord would be
entitled to seek an eviction of the tenant on one or nore of such
grounds falling within the anbit of Section 12(1) of the Act which do
not require the landlord to be an owner also so as to be entitled to
successfully maintain a claimfor eviction. Cdause (f) contenplates a
claimfor eviction being maintained by an owner-1andlord and not a

l andl ord merely. Though of course, we nmay hasten to add, that the
concept of ownership in a landlord-tenant litigation governed by Rent
Control Law has to be distinguished fromthe one in a title suit.
Owmnership is a relative termthe inport whereof depends on the

context in which it is used. In Rent Control Legislation, the |andlord
can be said to be ownerif he is entitled in his owm legal right, as

di stingui shed from for and on behal f of soneone else, to evict the
tenant and then to retain, control, hold and use the prem ses for

hi msel . What may suffice and hol d good as proof of ownership in a

| andl ord tenant litigation probably may or may not be enough to
successfully sustain a claimfor ownership in atitle suit. In MM
Quasi m Vs.. _Manoharl al Sharma __ (1981) 3 SCC 36, it was held that

an 'owner-| andl ord’ who can seek eviction on the ground of his

personal requirenment i's one who has a right against the whole world

to occupy the building in his own right and excl ude anyone hol ding a
title lesser than his own. In Dilbagrai Punjabi Vs. Sharad Chandra
(1988) Supp SCC 710, this Court held that it was essential to sustain a
claimof eviction under Section 12(1)(f) of the Act to establish that the
plaintiff was the owner of the prenises. However, the Court upheld

the ownership of the landl ord havi ng been proved on the basis of an

adm ssion of the ownership of the plaintiff made by the defendant in
reply to notice given before the institution of the suit and the recital of
the name of the plaintiff as the owner of the property contained in the
recei pts issued by the landlord to the tenant over a period of tine.
Thus, the burden of proving ownership ina suit between |andl ord and
tenant where the landlord-tenant-relationship is either adnmtted or
proved is not so heavy as in a title suit and | esser quantum of proof
may suffice than what woul d be needed in a suit based on title against
a person setting up a contending title while disputing the title of the
plaintiff. Nevertheless pleading and proving ownership, in the sense
as it carries in Rent Control Law, is one of the ingredients of the
ground under Section 12(1)(f) of the Act.

What is denial of landlord s title or disclainmer of tenancy and
what inpact it has on the landlord’ s right to evict and tenant’s liability
for eviction under the Act?

It is pertinent to note that denial of title of the landlord or
di scl ai mer of tenancy is not as such set out as a ground on which
tenant may be evicted under Section 12 of the Act. Section 12(1)(c)
provides inter alia that a tenant incurs liability for eviction if the
tenant or any person residing with himhas done any-act which is
likely to affect adversely and substantially the interest of the | andlord
therein. A tenant’s denial of the landlord s title and/or disclainer of
tenancy has been held to be an act which is likely to affect adversely
and substantially the interest of the landlord. 1In a series of “decisions,
the H gh Court of Madhya Pradesh has consistently taken this view
and we see no reason to nmake a departure therefrom |t has to be seen
how and i n what manner a denial of title or disclainmer by tenant
woul d attract applicability of Section 12(1)(c) of the Act? |In our
opi nion, the denial or disclainer to be relevant for the purpose of
Section 12(1)(c) should take col our from Section 116 of the Evidence
Act and Section 111(g) of the Transfer of Property Act. Section 116
of the Evidence Act enbodies therein a rule of estoppel. No tenant of
i movabl e property, or person claining through such tenant, shall
during the continuance of the tenancy, be permitted to deny that the
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| andl ord of such tenant had, at the beginning of the tenancy, a title to
such immovabl e property. This estoppel so long as it binds the tenant
excludes the tenant fromraising a plea disputing the title of his

| andl ord at the conmencenent of the tenancy. It flows as a corollary
therefromthat the proof of |andlord-tenant relationship tantanmunts
during the continuance of tenancy to proof of ownership of |andlord

over the tenancy prem ses at the begi nning of the tenancy so far as the
tenant is concerned. It is significant to note that on the phraseol ogy of
Section 116 of the Evidence Act the rule of estoppel applies so |ong

as the tenancy is not terminated and the rule estops the tenant from

l ayi ng chall enge to the ownership of the landlord at the

commencemnent of the tenancy. But the rule of estoppel as

i ncorporated in Section 116 is not exhaustive and it nmay be extended

or suitably nodified in its application to other situations as well,
retaining the basic feature of the rule. Cause (g) of Section 111 of the
Transfer of Property Act, insofar as relevant for our purpose, provides
that a | ease of imovable property determ nes by forfeiture in case

the | essee renounces his character as such by setting up a title in a
third person or by claimng title in hinmself. This provision

contenpl ates two fact-situations which entail the | essee having

renounced hi s character as such and they are: (i) when the | essee sets

up atitle in a third person, or (ii) when he clains title in himself. In
ei ther case, the tenant has di sputed and denied the title of his landlord
because a title in third person or title in hinmself cannot co-exist with
the title in the I andlord.

The | aw as to tenancy being determ ned by forfeiture by denia
of the lessor’s title or disclainmer of the tenancy has been adopted in
India fromthe Law of England where it originated as a principle in
consonance with justice, equity and good conscience. On enactnent
of the Transfer of Property Act, 1882, the same was incorporated into
clause (g) of Section 111. So just is the rule that it has been held
applicable even in the areas where the Transfer of Property Act does
not apply (See __ Raja Mhammuad Anir Ahmad Khan Vs.
Muni ci pal Board of Sitapur and Anr. AIR 1965 SC 1923). The
principle of determ nation of tenancy by forfeiture consequent upon
denial of the lessor’s title may not be applicable where rent contro
| egi slation intervenes and such legislation while extending protection
to tenants fromeviction does not recogni ze such-deni al or disclainer
as a ground for termnation of tenancy and eviction of tenant.
However, in various rent control |egislations such a ground is
recogni zed and incorporated as a ground for eviction of tenant either
expressly or inpliedly by bringing it within the net of an act injurious
to the interest of the landlord on account of its m schievous content to
prejudi ce adversely and substantially the interest of the |andl ord.

Denial of landlord s title or disclaimer of tenancy, i's it an act
injurious to interest of |andlord? How does this rule operate and what
makes it offensive? Evans & Smith state in the Law of Landl ord and
Tenant (Fourth Edition, 1993, at p.89) that it is an inplied condition
of every |lease, fixed-termor periodic and formal or infornal, that the
tenant is not expressly or inpliedly to deny the landlord s title or
prejudice it by any acts which are inconsistent with the existence of a
tenancy. Disclaimer of the landlord s title is anal ogous to repudiation
of a contract. The rule is of feudal origin; the courts are not anxi ous
to extend it and so any breach of this condition nmust be clear and
unanbi guous. Hill & Redman in Law of Landl ord and Tenant
(Seventeenth Edition, para 382, at page 445-446) dealing with "Acts
which prejudice lessor’'s title" state that there is inplied in every | ease
a condition that the | essee shall not do anything that may prejudice the
title of the lessor; and that if this is done the | essor may re-enter for
breach of this inplied condition. Thus, it is a cause of forfeiture if the
| essee denies the title of the lessor by alleging that the title of the
landlord is in hinmself or another; or if he assists a stranger to set up an
adverse title or delivers the premises to himin order to enable himto
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set up atitle. 1t is a question of fact, however, what intention
underlies the words or the actions of a tenant, whether in fact he is
definitely asserting a title adverse to the landlord or, as the case my
be, intending to enable soneone else to set up such a title. Thus, it is
not sufficient that the | essee does not at once acknow edge the title of
the landlord and a general traverse in the defence to an action for
possessi on does no nore than put the landlord to proof and does not
assert that the title is in another. The essential characteristic of

di scl ai ner by tenant as stated in Foa's General Law of Landlord and
Tenant (Eight Edition, para 934, at p.589) is that it must anmount to a
renunci ati on by the tenant of his character of tenant, either by setting
up atitle in another, or by claimng title in hinself. A nmere

renunci ation of tenancy wi thout nore, though it nmay operate as a
surrender, cannot anpbunt to a disclainer. The denial, though it need
not be express and can be inplied, rmust neverthel ess be a clear denia
and it nust be clearly proved.

In Wlliams and Jeffery v. Cooper (1840) 1 Scott NR 36,
Tindal CJ stated, "a disclainmer, as the word inports, nust be a
renunci ation by the party of his character of tenant, either by setting
up a title in-another, or by claimng title in hinself." Setting up atitle
hostile to that of the landlord by the tenant hinself or the tenant
assi sting another person to set up such a claimentails forfeiture of
tenancy, said Lord Lyndhurst, C.J. in Doed Ellerbrock v. Flynn, 1 Cr
M&R 137. As held in Doed Grav v. Stanion, (1836)1 MW 695 at
p. 703, the disclainer may be verbal or written but it nust anpbunt to a
direct repudiation of the | andlord-tenant relationship or it may be a
distinct claimto hold possession of the estate, upon a ground wholly
inconsistent with the existence of that relationship which is a
repudi ati on of such relationship by necessary inplication. Park B
therein expl ained, "an om ssion to acknow edge the | andlord as such
by requesting further information, wll not be enough".

After the creation of the tenancy if the title of landlord is
transferred or devolves upon a third person the tenant \is not estopped
fromdenying such title. However, if the tenant having been apprised
of the transfer, assignnment or devol ution of rights acknow edges the
title of transferee either expressly or by paying rent to him the rule of
est oppel once again cones into operation for it i's unjust to allow
tenant to approbate and reprobate and so | ong as the tenant enjoys
everything which his | ease purports to grant how does it concern him
what the title of the Iessor is [See Tej Bhan Madan Vs. 11 Additiona
District Judge and Ors. (1988) 3 SCC 137]. A denial of title which
falls foul of the rule of estoppel contained in Section 116 of Evidence
Act is considered in law a nmalicious act on the part of the tenant as it
is detrinental to the interest of the |l andlord and does no good to the
| essee hinmsel f. However, it has to be borne in mnd that since the
consequences of applying the rule of determnation by forfeiture of
tenancy as a result of denial of landlord s title or disclainmer of tenancy
by tenant are very serious, the denial or disclainer nust be in clear
and unequi vocal terms (See __ Mjati Subbarao Vs. P.V.K Krishna
Rao (deceased) by Lrs. (1989) 4 SCC 732, Kundan Mal Vs.

Gurudutta (1989) 1 SCC 552 and Raj a Mohamad Amir Ahmad

Khan, (supra). We may quote with advantage the |law as stated by a

Di vi sion Bench of Calcutta H gh Court in Hatimullah and Os. Vs.
Mahamad Abj u Choudhury, AIR 1928 Calcutta 312. It was held,

“the principle of forfeiture by disclaimer is that where the tenant
denies the landlord s title to recover rent from himbona-fide on the
ground of seeking information of such title or having such title
established in a Court of lawin order to protect hinmself, he is not to be
charged with disclaining the landlord’ s title. But where the
disclainer is done not with this object but with an express repudiation
of the tenancy under the landlord, it would operate as forfeiture"

In our opinion, denial of landlord s title or disclainer of
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tenancy by tenant is an act which is likely to affect adversely and
substantially the interest of the landlord and hence is a ground for
eviction of tenant within the neaning of clause (c) of sub-section (1)

of Section 12 of MP. Accommopdation Control Act, 1961. To anpunt

to such denial or disclaimer, as would entail forfeiture of tenancy

rights and incur the liability to be evicted, the tenant should have
renounced his character as tenant and in clear and unequivocal terns

set up title of the landlord in hinmself or in a third party. A tenant bona
fide calling upon the landlord to prove his ownership or putting the

landl ord to proof of his title so as to protect hinmself (i.e. the tenant) or
to earn a protection nade avail able to himby Rent Control Law but

wi t hout di sowni ng his character of possession over the tenancy

prem ses as tenant cannot be said to have denied the title of landlord

or disclainmed the tenancy. Such an act of the tenant does not attract
applicability of Section 12(1)(c) abovesaid. It is the intention of the
tenant, as culled out fromthe nature of the plea raised by him which

is deternminative of its vulnerability.

We have perused the copy of witten statenent, nade avail abl e

to us by the | earned counsel for the defendant-appellant, wherein is
contai ned the all eged denial of title. Vide para 2 of the witten
statenment the defendant stated "the owner of the house was |late

Khet sidas. On what basis the plaintiff-firmor its partners claim
thenselves to be the owner of the property is for themto prove". Vide
para 3 of the witten statenent it is again stated "the plaintiff-firmis
not the original owner of the house nor the rent of Rs.17/- per nonth
was settled between the defendant and the plaintiff". However,

nowhere in the witten statenent the defendant has di sowned the
character and nature of his possession over the suit prem ses as tenant.
He has neither pleaded the titlein the suit property in hinself nor

pl eaded t hat anyone other than the plaintiffs is the owner of the
property. On the contrary, in the witten statenent, as also in his
deposition, the defendant has admitted his having paid rent to the
plaintiffs and having initiated proceedings before the Rent Controller
for fixation of standard rent of the premises inpleading the plaintiff-
firmas the |l andl ord-opposite party. To put it in other words, what the
tenant has said, is something like this __ "Yes, | ama tenant in the suit
prem ses; | have paid the rent to you (and | may continue to do so);

but before you may be held entitled to a decree under Section 12(1)(f)
of the Act, I, in order to protect nyself fromeviction, call upon you to
satisfy the court and let nme also be satisfied if you are the owner of
the suit premises." The nature of the plea raised and the stand taken
by the defendant in the witten statement and at the trial is that he is
the tenant and the plaintiffs are the '"landlord , as defined in the Act,
but the defendant denmands proof of 'ownership’ of the plaintiffs over
the suit property as it cannot be spelled out fromthe avernments made

in the plaint howthe title over the property cane to vest from Swani
Khet si das, who had i nducted the defendant as tenant in the suit

prem ses, to Prahlad Rai though the latter was not a natural born son

of Swam Khetsidas and again from Prahlad Rai to the partnership
firmwhich was suing the tenant claimng itself to be the | andlord of
the premises and arraying itself as plaintiff. The tenant would fee
satisfied once the information | eading to such vesting of title was

di scl osed and appealed to the Court. The primary purpose behind

raising the plea was a bona fide effort on the part of the tenant to
protect hinself by insisting on the plaintiff satisfying all the

requi rements of the relevant provision of law, that is Section 12(1)(f),
bef ore he was called upon to vacate. The pleadi ng of the defendant

has to be read and appreciated in the light of the requirements of
Section 12(1)(f) of the Act which provision requires a decree for
eviction on the ground of bona fide requirenent being passed only in
favour of an 'owner-landlord ; ownership (as understood in Rent

Control Law) being one of the ingredients of the ground for eviction
Such a plea raised by the defendant in his witten statement is not a
mal i ci ous act of the tenant. The plaintiff staking a claimfor eviction
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under Section 12(1)(f) has also to prove ownership, apart from

| andl ordship. It would have been different if the tenant woul d have

rai sed such a plea as a nalicious or wanton act of himself by raising

on his own a dispute as to the title of the Iandlord as owner of the suit
prem ses though the question of ownership was not germane to the
claimfor eviction or if he would have di sowned his character as

tenant whilst in possession of the premi ses. The plea raised by the
defendant in his witten statenent is not a clear and unequivoca

denial of the title of the Iandlord. There is no reason to doubt the
bona fides of the tenant while raising such plea. The First Appellate
Court and the High Court were, therefore, not right in holding

avail ability of ground under Section 12(1)(c) of the Act for eviction of
the tenant basing such finding on the tenant’s plea raised in the witten
statenment.

So far as the availability of ground under Section 12(1)(h) of
the Act is concerned no fault can be found with the finding arrived at
by the Trial Court that the acconmodati on was required bona fide by
the landl ord for the purpose of re-building the sane which activity
coul d not be carried out without the acconmbpdati on bei ng vacat ed.

The appeal is therefore allowed in part. Decree for eviction of
tenant under Section 12(1)(c) of the Act is set aside. Instead the
tenant is held liable tobe evicted under Section 12(1)(h) of the Act.
Bef ore passing the /decree, the requirenment of Section 18 shall have to
be fulfilled. The parties shall appear before the Trial Court which shal
ascertain fromthe tenant whether he elects to be placed in occupation
of the acconmodati on fromwhich he isto be evicted consistently
with Section 18 of the Act and to nake consequential orders as
contenpl ated therein.  The appeal is disposed of accordingly. No
order as to the costs.

J.
( RC. LAHOTI )
J.

( RUMA PAL )

March 4, 2002




