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PETI TI ONER
RAJENDRAPAUL RANMASARAN DASS SHARNVA

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENT23/02/1973

BENCH
DUA, |.D.
BENCH
DUA, |.D.

ALAG R SWAM , A
VAI DYI ALI NGAM  C. A

Cl TATI O\
1973 Al R 1180 1973 SCR (3) 543
1973 SCC_(4) 31
Cl TATOR | NFO
RF 1973 SC1222 - (11)

ACT:
Wet her High Court’ should give a -speaking order in
di smi ssing an appeal or nerely disnmss the appeal in |limne

HEADNOTE:

The appellant was running a GCctroi Cearing Agency at
"Mul und Check-Post’ in the State of Maharashtra. He used to
attend to certain transactions of ‘Montgonmery Transport Co.
al so. On Decenber 16, 1968, a truck of the said transport
conpany arrived at the Check-Post with a machine to be
delivered to Ms. | mperial Tobacco Co. The appellant
i nforned the Manager of the Transport Conpany to arrange for
the paynent of COctroi which anbunted to nobre than Rs.
8,000/-. Accordingly, a sumof Rs. 8,196/- was handed over
to the appellant in the presence of the Driver of the truck.
It was found out after investigation that the receipt for
the paynent of Cctroi held by the Inperial Tobacco Co. was
not genuine and on a conplaint |odged by the Conpany, the
appel l ant was arrested and cormmitted for trial to the Court
of Sessions, under s. 467, 471 read with s. 467 and s. 420
of I.P.C

The Trial Court convicted the appellant for an offence under
s. 471 read with s. 467 1. P. C. and for an of fence under s.
420 1. P. C The appeal to the High Court was dismissed in
l[limne wth the word "disnissed". The point raised before
this Court was whether the High Court was justified in
di smssing the appeal in linmne with one word "dismnssed"
wi t hout making a speaking order indicating the reasons for
di sm ssal . Remanding the case to the H gh Court for
reheari ng.

HELD : (i) The inportance of the opinion of the High Court
on arguabl e points requiring consideration in appeal in that
Court when questions of fact or |law are open to chall enge by
the appell ant was enphasi sed nore than 20 years ago by this
Court in Mistag Hussain v. The State of Bonbay, [1953]
S.C.R 809. Since then, in a series of decisions, this
Court has consistently drawn the attention of the High
Courts to the desirability of giving an indication of their
views on the points raised in arguable cases in accordance
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with the | egal position enunciated by this Court. [552-AB.]
(ii) In K K--Jainv. State of Maharashtra, A Il.R 1973
S.C. 243 it was reiterated that reasons before the High
Court for disnissing the appeal, if recorded, would be a
val uabl e assistance to this Court in finally dismssing of
the appeal on nmerits. Another advantage of recording such
reasons is, that the accused-appellant, who may not al ways
be present in the court, would have the satisfaction of
knowing from the judgnent that the points appropriately
arising for consideration in his case, were actually argued
and duly considered by this Hi gh Court while dismssing his
appeal . In the prevent case, since the Hi gh Court did not
record its reasons for dismssing the appeal, this court has
no option but to remand the case to the H gh Court for
rehearing and deciding the appeal after considering the
points raised and recording its reasons in accordance wth
law. [552 FG & 553A]

549

Must aq Hussain v. State of Bonbay, [1953] S.C R 809, and K
K. Jain ' v. State of Miharashtra, Al.R 1973 S.C 243,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 264 of
1972.

Appeal by special |eave fromthe judgnment and  order dated
March 6, 1972 of the Bonbay Hi gh Court at Bonbay in Cr. A
No. 164 of 1972.

M N Sharmm, for the appellant.

S. B. Wad and Rine Sachthey, for the respondent.

The Judgnent of the Court was delivered by

DUA, J.-The appellant in this appeal by special |eave was
tried in the court of Session for G eater Bonbay at Bonbay
for of fences under s. 467, under s. 471 read with s. 467 and
under S. 420, |.P.C. According’  to the prosecution the
appel l ant was running an octroi clearing agency under the
nane and style of "National Octroi Cearing Agency" at the
Mul und check- post . He wused to attend to certain
transactions relating to the transport companies, one of
those conpani es being the Mntgonery Transport Conpany. On
Decenber 16, 1962 a truck belonging to the said transport
conpany bearing no. MPR 2147 arrived at the check-post
carrying a Depleix Mchine to be delivered to Messrs
I mperial Tobacco Conpany. There were two drivers -and one
cleaner in the truck. On being approached by them the
appel l ant tel ephoned to manager Bakshi of the Transport
Conpany to arrange for the paynent of octroi which anounted
to nore than Rs. 8,000/-. The Manager, Bakshi and Director,
Inderjit Singh went to the Inperial Tobacco Conpany the
foll owing day and after getting Rs. 8,196/- /for the octro
reached the Milund Check-post. The ampbunt was handed  over
to the appellant in the presence of the driver. Actual |l y
only Rs. 81-80/- were required for the octroi wth the
result that Rs. 16/- were paid back to Messrs Inperia
Tobacco Conpany by neans of a cheque. Duri ng t he
i nvestigation of another case arising out of an alleged
forged receipt relating to octroi in respect of sone inmports
by Messrs Pure Drinks Private.Ltd., it canme to light that
proper octroi had not been- paid on Decenber 17, 1968 in
respect of the transaction in question in the present case.
The Assistant Assessor and Col l ector, Shri Karkhanis, after
sendi ng his superintendent Govind Charan to, the office of
Messrs I nperial Tobacco Conpany he hinmself also visited the
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Conpany’s office and they both felt that the receipt for the
paynment of octroi held by the said Conpany was not genui ne.
Having failed to trace the necessary rel evant docunments in
the office files Shri Karkhanis |odged the conplaint in
February, 1969 and a case

3-L761Sup. C/73

550

was registered After prelimnary enquiry under Ch. XVI |
Cr. P.C. the appellant was commtted for trial to the court
of Sessi on. According to,the trial court the follow ng

poi nts arose for determ nation

1. VWhether it is proved that the receipt, Article Ais a
forged docunent ?

2. Whether it is proved that it is the accused who forged
that receipt with intent to commit fraud ?

3. Whet her it is proved that the accused used this receipt
as genuine knowing it to be forged ?

4. Whether it~ is proved that he cheated the Bonbay
Muni ci pal 'Cor poration, as alleged ?

5. Whether it “is proved that the accused cheated the
| nperial Tobacco Co. of India Ltd., as alleged ?"

The conclusions of the trial court on these points were "1

"1, In the affirmative.

2. Not proved.

3. In the affirnative,

4, In the affirnmative.

5. Not proved."

The evidence in ‘this case is minly, if  not wholly,
circunstanti al and about 20 witnesses were exani ned

including a handwiting expert. ~ The trial court felt that
the case required eval uati on of the evidence of Bakshi (P.W
4), Inderjit Singh (P.W 18) and Handwriting Expert (P.W

17). Driver Balwant Singh was not examined in the case.
The trial court in a lengthy judgnent exhaustively discussed
the evidence of these witnesses. It did not place inplicit

reliance either on Bakshi (P.W 4) or on Inderjit Singh
(P.W 18) as, indeed in the testinony of 'both of them the
trial court found partly reliable and partly unreliable
statenents. The court did not feel inclined to hold that
their evidence was wholly unreliable. On evaluation of the
evi dence of the Handwriting Expert the trial court felt that
the receipt in question could not necessarily be held to
have been forged by the appellant. After this’ observation
follows the follow ng passage in the judgnent
"I do not, however, feel that this earns an
acquittal for him The direct charge regarding
the forgery could be taken as not proved we
wi || have however to weigh the other evidence
for finding out whether he could have used the
docunent which is necessarily a fogged / docu-
nment, as a genui ne docunent. For this purpose

we will have to appreciate the evidence of the
two wtnesses
551

about whom | have spoken quite a long tine and
we have also to appreciate the interval of

time. What exactly the accused did within
that half an hour when he took the noney and
r et ur ned, will have to be surm sed,

particularly in the absence of categorica
evi dence showi ng that the disputed receipt is
executed by him The evidence shows, it is a
forged receipt. It is not prepared at the
counter. We may not be sure in finding out as
to who wote it. The accused may-have had his
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associates it he hinmself has not witten it.
Considering the way in which counters are
stated to be working, considering the anount
involved and the short time 'limt when the
accused reappeared legitimte payment across
the counter will have to be rul ed out. That
is not even suggested on behalf of the
accused. He may have his own coll aborators.
If we accept the version, which | do, then it
was this receipt which was in the hands of the
accused that was given over to the driver and
fromthere onwards it reached the firm Messrs
| mperial Tobacco Co. of India Ltd. | feel,
the accused ought to be supposed to be aware
that the real paynent was made and what he
carried could not be the real receipt. It is
for this “reason.that | amfeeling that the
charge of using a forged receipt knowing it to
be forged coul d be brought honme to him™
The trial ~court” thereafter dealt wth the, charges of
cheating and ultimately convicted the appellant for offence
under ss. 471 read with 467, I.P.C. and for an offence under
s. 420, 1.P.C. Under the former he was sentenced to five,
years’ rigorous inprisonment and a fine of Rs. 500/- wth
six nonths’ further ~rigorous inprisonnent in case of
defaul t. Under s. /420 he was sentenced to ri gorous
i mprisonnent for two years. The substantive sentences were
directed to be concurrent.
The appeal to the H gh Court was dismissed in limne wth
one word "Di sm ssed".
Before wus on appeal by special |eave the short  point but
of wvital inmportance to the appellant requiring our
decision is whether the H gh Court was justified on the
facts and circunstances of this -case “in uncerenpniously
dism ssing the appeal in linmnewthone wrd "D smssed"
wi thout naking a speaking order indicating the reasons for
the dismssal. The facts briefly stated by us and 'a cl ose
study of the lengthy judgnment of the trial court /quite
clearly show that the appeal in the Hi gh Court ~did raise
poi nt's which were not only arguable, but were al so
subst anti al requiring critical scrutiny and seri ous
apprai sal and eval uation of the prosecution evidence and the
circunst ances of the case. The inpor-

552
tance of the opinion of the H gh Court on ~arguable points
requiring consideration on appeal in that court when

guestions of fact or law are open to challenge by the
appel l ant was enphasi sed nore than 20 years ago by this
Court in Mishtak Hussein v. The State of Bonbay(1l) / when
Mahaj an J., (as he then was) observed at p. 820 :
"Wth great respect we are however constrai ned
to observe that it was not right for the High
Court to have dism ssed the appeal preferred
by the appellant to that court sunmarily, as
it certainly raised some arguabl e points which
required consideration though we have not

thought it fit to deal with all of them In
cases which prima facie raise no arguable
issue that course is, of course, justified,

but this court would appreciate it if in
arguable cases the sunmary rejection order
gi ves sone indication of the views of the High
Court on the points raised. Wthout the
opi nion of the Hi gh Court on such points in
special |eave petitions under article 136 of

one
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the Constitution this Court sonetines feels

enbarrassed if it has to deal wth those

matters, w thout the benefit of that opinion."
Since then in a series of decisions (quite a number of them
reported and several unreported) this Court has consistently
drawmn the attention of the Hgh Courts to the emn nent
desirability of giving an indication of their views on the
points raised in arguable cases in accordance with the | ega
position enunciated by this Court. Such a course is nornma
in cases which raise fairly arguable questions of fact or
law. In one of the latest decisions of this Court in K K
Jain v. State of WMharashtra(2) sonme of the earlier
deci sions were again noticed and it was consi dered necessary
to repeat the enphasis laid on the necessity of recording
reasons by the High Court for dismissing appeals raising
guesti ons which cannot be considered to be unsubstantial or

not arguabl e. In that decision it was reiterated, inter
alia, that reasons prevailingwth the Hgh Court for
dismssing the appeal, if recorded, would have been of

val uabl e " _assistance to this Court in finally disposing of
the appeal on nerits. Another advantage of recording such
reasons. is that the accused-appellant who may not al ways be
present in court would have the satisfaction of knowi ng from
the judgnent that the points appropriately arising for
consideration in /his'case were actually ~argued and only
considered by the High Court while dismssing his appeal
This would, inter alia, tend to pronote confidence of the
parties concerned in our judicial process. in the present
case had the H gh Court recordedits reasons for. dismssing
the appeal it would have better enabled the appellant’s
| awyer to consider the advisibility of appealing

(1) [1953] S.C.R 809.

(2) A1.R 1973 S.C. 243.
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under Art. 136 of the Constitution and after filing the
appeal would have afforded val uabl e assistance both to the
counsel appearing in this Court and to us in the fina
di sposal of the appeal without feeling the necessity of
remandi ng the case to the Hi gh Court for re-hearing. The
remand no doubt must result in further delay in the fina
di sposal of the appellant’s appeal inthe Hgh Court, and
this indeed is regrettable. But in the -absence of the
opi nion of the Hi gh Court which that Court was under the | aw

expected to record we are |eft guessing about the |1ine of
reasoni ng t he H gh Court would have adopt ed after
appropriate scrutiny of the evidence on the record. The

appellant is entitled to have a proper decision on the
points arising in his appeal by the H gh Court on_ due
apprai sal of the evidence in accordance with law.. The | ega
position on the point in question has been authoritatively
settled and declared by this Court and the sane “has been
frequently reiterated in its decisions. The law reports are

so full of them that it appears to us to be sonmewhat
surprising that the counsel appearing in the appeal in the
Hi gh Court Should have been unaware of it. It, however,

does seemthat the attention of the Hi gh Court was not drawn
to these decisions, for had that Court been apprised of the
law as authoritatively declared by this Court, it is
i nconcei vabl e ,that the present appeal would still have been
di smssed wthout indicating the reasons in support of it.
Had the Hi gh Court recorded reasons the delay necessitated
by this remand could have been avoided. But in the
ci rcunst ances we have no option but, to allow the appeal and
remand’ the case to the Hgh Court for rehearing and
deci di ng the appeal after considering the points raised and
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recording its reasons in accordance with law. W have taken
care not to express any opinion on the nmerits of the case
ei ther way. It is hoped that this appeal would now be
di sposed of by ,the Hi gh Court expeditiously and without
avoi dabl e del ay.

S. C Appeal al | owed.
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