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HANSARI A, J.
"I amthe child.
Al the world waits for ny com ng
Al the earth watches with interest to see what | shal
beconme. Civilization hangs in the balance,
For what | am the world of tonmorrow wi LI be.
| amthe child.
You hold in your hand ny destiny.
You deternine, |largely, whether |- shall succeed or
fail, Gve me, | pray you, these things that nake for
happi ness. Train ne, | beg  you, that |1 nmay be a
bl essing to the worl d".
Mani'e Gene Col e
It may be that the aforesaid appeal liesat the back of
the saying that "child is the father of man". To enable
fathering of a valiant and vibrant man, the child nust be
grooned well in the formative years of his life. He nust
recei ve education, acquire know edge of nman and materials
and bl ossom in such an atnobsphere that on .reaching age, he
is found to be a man wth a nmission, a man who nmatters so
for as the society is concerned.
2. Qur Constitution nmakers, wise and sagacious as .they
were, had known that |India of their vision would not be a
reality if the children of the country are not nurtured and
educated. For this, their exploitation by different profit
makers for their personal gain had to be first indicted. It
is this need, which has found manifestation in Article 24,
which is one of the two provisions in Part [V of —our
Constitution on the fundanental right agai nst exploitation
The farnmers were aware that this prohibition al one woul d not
permt the child to contribute its nite to the nation
building work unless it receives at |east basic education
Article 45 was therefore inserted in our paranount parchnent
casting a duty on the state to endeavour to provide free and
conpul sory education to children. (It is known that his
provision in Part V of our Constitution is, after the
decision by a Constitution Bench of this Court in Unn
Kri shnan, 1993-1 SCC 645, has acquired the status of a
fundanental right). Qur Constitution contains some other
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provisions also to which we shall advert later, desiring
that a child nmust be given opportunity and facility to
devel op in a heal thy manner
3. Despite the above, the stark reality is that in our
country like many others, children are exploited lot. Child
| abour is a big problemand has renmained intractable, even
after about 50 years of our having becone independent,
despite various |egislative enactnents, to which we shal
refer in detail subsequently, prohibiting enploynent of a
child in a nunber of occupations and avocati ons.
3A. In our country, Sivakasi was one taken as the worst
offender in the matter of violating prohibition f enploying
child labour. As the situation thee had becane intol erable,
the public spirited |awer, Shri M. Mhta, thought it
necessary to invoke thi's court’s power under Article 32, as
after all the fundanental —right of the chil dren guaranteed
by Article 24 was being grossly violated. He, therefore,
filed this petition. 1t once cone to be disposed of by an
order of October 31, 1990 by nothing that in Sivakasi, as on
Decenber ‘31, 1985, there were 221 registered match factories
enpl oyi ng- 27,338 worknmen of whom 2941 were children. The
Court then noted that the manufacturing process of matches
and fireworks (for the manufacture of which also Sivakasi is
a traditional centre) is hazardous, giving rise to accidents
including fatal cases. So, keeping in view the provisions
contained in Article 39(f) and 45 of the Constitution, it
gave certain directions as to how the quality of life of
children enployed 'in the factories could be inmproved. The
court also felt the 'need of «constituting a comittee to
oversee the directions given.
4, Subsequently, suo nmoto cognizance was taken in the
present case itself when news about an "unfortunate
accident", in one of the Sivakasi cracker factories was
published. At the direction of the Court, Tamlnadu
Governnment filed a detailed counter stating, inter alia,
that nunber of persons to die was 39. The Court gave certain
directions regarding the paynent of conpensation and thought
that an advocates committee should visit the area and nake a
conprehensive report relating to the various aspects of the
matter, as nentioned in the order - of August 14, 1991. The
conmittee was to consist of (1) Shri R K Jain, a senior
advocate; (2) M. Indira Jaisingh, another senior advocate;
and (3) Shri KC Dua, Advocate.
5. The conmmittee has done a commendable job. It subnmitted
its report on 11.11.91 containing many reconmendations, the
summer of which is to be found at pages 24-25 of the report,
readi ng as bel ow: -

(a) State of Tam |l nadu should be

directed to ensure that children

are not enployed in fire works

factories.
(b) The children enployed in the
mat ch factories f or packi ng

purposes nmust work in a separate
prem ses for packing.

(c) Employers shoul d not be
permtted to take work from the
children for nore than six hours a
day.

(d) Proper transport facilities
shoul d be provided by the enpl oyers
and State Govt. for travelling of
the children fromtheir homes to
their work places and back.

(e) Facilities f or recreation,
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soci al i sation and education should
be provided either in the factory
or close to the factory.

(f) Enployers shoul d make
arrangenents for providing basic
diets for the children and in case

they fail to do so, the Governnent
nmay be directed to provide for
basi ¢ diet - one neal a day

programe of the State of Tam | nadu
for school children may be extended
to the child worker.

(g) Piece-rate wages should be
abol i shed and paynent should be
made on nonthly basis. Wages shoul d
be commensurate to the work done by
the children.

(h)y Al the workers working in the

i ndustry,” whether in registered
factories or in unr egi stered
factori es, whet her in cottage

i ndustry or on contract basis,
shoul d be br ought under t he
| nsurance Scheme.

(i) Welfare Fund~ - For Sivakas

area, instead of present comittee,
a conmttee should be headed by a
retired High Court Judge or- a
person of equal « status wth two
soci al workers, who shoul d be
answerabl e either to this Hon' ble
Court or to the Hi gh Court as may
be directed by this Hon' ble Court.
Enpl oyers should be directed to
deposit Rs.2/- per nonth per worker
towards welfare fund and the State
should be directed to give the

mat chi ng contri bution. The
enpl oyers of all the industries,
whet her it is regi stered or

unregi stered, whether it is cottage
industry or on contract basis, to
deposit Rs.2/- per nont h per
wor ker .

(j) A National Conmi ssi on for
children's wel fare should be set up
to prepare a schene for child
| abour abolition in a phased
manner. Such a Commi ssion shoul d be
answerable to this Hon ble Court
directly and should report to this

Hon' bl e Court at peri odi cal
i nterval s about the progress.
6 We put on record our appreciation for the commendabl e

wor k done by the conmittee.

7. There is an affidavit of the president of the Al India
Chanmber of Match Industries, Sivakasi, on record which
contains its reaction to the reconmendations of Committee.
It is not necessary to deal with this affidavit. Objection
to the Committee's reconmendations was also filed by the
President of Tam |nadu Fireworks and Anorces Manufactures
Associ ation. W do not propose to traverse this affidavit as
well. Both of these contain general statenents and denial of
what was found by the Conmittee.

8. For the sake of conpleteness, it my be stated that
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there are on record various report relating to working
conditions etc. of child |abour at Sivakasi. First of these
reports is of a Conmittee which had been constituted by the
Labour Department by the Tamilnadu Government vide its GO
M5. dated 19.3.34, wunder the Chairmanship of Thiru N
Hari bhaskar. The report of the Commttee is volum nous, as
it runs into 181 pages and contains a nunber of annexures.
The Conmittee reviewed the working conditions and nmeasures
taken to mitigate the sufferings of the child |Iabour and has
made various recomendations in Chapter Xl of its report. W
al so have a work of collector of Kamarajar District titled
"Integrated Project for the Betternent of Living Conditions
of Wrmen and Children Enployed in WMitch Factories in
Sivakasi area." This work is of Cctober 1985. There is yet
anot her report dealing with the causes and circunstances of
the fire explosions which had taken place on 12.7.91 at Dawn
Amorces Fi rewor ks Industries. and it contains renedia
nmeasures. ‘The final report relating to Sivakasi workers is
of 30th March, 1993 this relates to elinmnation of child
 abour in_ the match and firework industries in Tam | nadu
The representatives of ~“the Depart ment of Labour &
Empl oynent, Social Welfare ad Education had prepared this
report in collaboration with UNCEF and it speaks of "A
proposed strategy framework."
9. The Governnent of India as well has been apprising
itself about the various aspects relating to child labour in
various industries. A 16 nenber committee had cone to be set
up by a resolution of the Labour Mnistry dated 6/7
February, 1979 under the chairmanshi p of Shri M S.
Gur upadaswany. The Conmittee ~submtted its report on
29.12.79 and made various reconmendat i ons whi ch are
contained in Chapter V The Labour Mnistry, had subsequently
surveyed the problemof <child |abour departnentally, as a
part of the observance of International Child Year
Programme. The report (dated 24.6.81) nmentions about the
survey conducted in certain organi sed and unorgani sed sector
of industries. It contains an account of enploynent, wages
and earnings, working conditions. and welfare activities
relating to child Iabour both in organi sed and unorgani sed
sectors. Chapter 11l of the report contains the conclusions,
of which what has been stated in para 4.5 deserves to be
noted. The sane is as bel ow -

Extrene poverty, I ack of

opportunity for gainful enploynent

and intermttancy of incone and | ow

standards of Iliving are the man

reasons for the w de preval ence of

child labour. Though it is possible

to identify child labour in the

organi sed sector, which form a

m nuscul e of the total child

I abour, the problemrelates mainly

to the wunorganised sector where

utnost attention needs to be paid.

The problemis universal but in our

case it is nore crucial.

Magni t ude of the probl em

10. Sivakasi has ceased to be the only centre enploying
child labour. The malady is no longer confined to that
pl ace.
11. A wite-up in Indian Express of 25.10.1996 has
descri bed Bhavnagar as another Sivaskasi in making, as that
town of about 4 Ilakh population has a t |least 13,000
children enployed in 300 different industries. The problem
of child Ilabour in India has indeed spread it fang far and
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wi de. This
pl ace in

Uni ted Nations
title "Born
XXI'l to

woul d be
t he commendabl e work of a socia
Vol unteer, Neera
Child Labour
t he book. It is

to Work
XXI'V of

apparent from the chart

chart. It is a bel ow -

Burra,

useful to

in India",

whi ch
ant hr opol ogi st of
publ i shed under the
as at pages
extract that

finds
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12% of the
entire | abour
strength
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(Source materia

ommi tted)

11. According to the 1971 census 4.66 per cent of the child

popul ation in

absol ute nunbers,
m | lion working
round (1972-73)

Survey 27th

I ndi a

consi sted working children. In
the 1971 census put the figure at 10.7
children. On the basis of National Sanple

the nunber of working children
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as on March, 1973 in the age group of 5-14 years’ may be
estimated at 16.3 nillion and based on the 32 round at 16.25
mllion on 1st March, 1978 (14.68 nillion rural and 1.57
mllion urban). According to 1981 census the figure has gone
to 11.16 mllion working children. As estimated by the
Pl anni ng Comm ssion on 1st March, 1983, there would be 15.70
mllion child |aborers, (14.03 rural and 1.67 urban) in the
age group of 10-14 years’ and 17.36 nillion in the age group
of 5-14 vyears’. The National Sanple Survey O ganisation
estimates the nunber at 17.58 million in 1985. None of the
official estimates included child workers in the unorganised
sector, and therefore, are obviously gross under estimates.
Estimates from various non-governnental sources as to the
actual nunber working children range from44 mllion to 100
mllion.

(Figures of 1981 census . have been quoted because the
report relating to 1991 census has not yet been made public.
It is understood that the same iis under publication).

12. The aforesaid profile shows that child | abour by nowis
an all-India evil, though its acuteness differs fromarea to
area. So, without a concerted effort, both of the Centra
government and various -~ State governnents, this ignomny
woul d not get w ped out. W have, therefore, thought it fit
to travel beyond the confines of Sivakasi to which place
this petition initially related. 1In our view, it would be
nore appropriate to deal wth the issue in wider spectrum
and broader perspective taking it as a-national problem and
not appertaining to.any one region of the country. So, we
woul d address ourselves as to how we can, and are required
to, tackle the problemof child labour, solution of which is
necessary to build a better India.

Constitution Call
13. To acconplish the aforesaid task, we have first to note
the constitutional mandate and call on- the subject, which
are contained in the follow ng articles:

"24. Prohibition of enployment of

children in factories, &etc.- No
child below the age of fourteen
years shall be enployed to work in

any factory or mine or engaged in
any ot her hazardous enpl oynment.
39(e). that the health and strength
of workers, nmen and wonen, and the
tender age of children are not
abused and that citizens are not
forced by economic necessity to
enter avocations wunsuited to their
age or strength:

39(f). that children are given
opportunities and facilities to
develop in a healthy manner and in
conditions of freedomand dignity
and that chil dhood and youth are
protected against exploitation and
agai nst nor al and materi a
abandonnent .

41. Right to work, to education and
to public assistance in certain

cases.- The State shall, within the
limts of its econom c capacity and
devel opnent, nmake ef fective

provision for securing the right to
work, to education and to public
assi stance in cases of
unenpl oynent, ol d age, sickness and
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di sabl enent, and in other cases of
undeserved want.

45, Pr ovi si on for free and
conpul sory education for children.-
The State shal | endeavour to

provide, within a period of ten
years fromthe commencenent of this

Constitution, for free and
conpul sory education for al
children until they conplete the

age of fourteen years.

47. Duty of the State to raise the
I evel of nutrition and the standard
of living and to inprove public
health.- The State shall regard the
rai sing of the level —of nutrition
and the standard of [living of its
people and the i nprovenent of
public health ~as anpbng its prinmary

duti'es and, in particular,  the
State shall endeavour to bring
about prohi bition of t he

consunpti on except for medicina

pur poses of intoxicating drinks and

of drugs which are injurious to

heal t h. "
14. O the aforesaid provisions, the one finding place in
Article 24 has been' a fundanental right ever since 28th
January, 1950. Article 45 too has been raised to high
pedestal by Unni  Krishnan,~ which was decided on 4th
February, 1993. Though other articles are part of directive
principles, there are fundanental in the governance of our
country and it is the duty of all the organs of the State (a
la Article 37) to apply these principles. Judiciary, being
al so one of the three principal organs of the State, has to
keep the sanme in m nd when called upon to decide matters of
great public inportance. Abolition of <child Ilabour is
definitely a matter of gr eat public concern and
significance.

I nternational conm tnent

15. It would be apposite to apprise  ourselves also about
our commtment to world community. For the case at hand it
would be enough to note that India has accepted the
Convention on the Rights of the Child, which was concluded
by the UN General Assenbly on 20th Novenber, 1989.  This
Convention affirms that children’s right require  specia
protection and it ainms, not only to provide such protection,
but also to ensure the continuous inprovenent in_the
situation of <children all over the world, as well as their
devel opnent and education in conditions of peace and
security. Thus, the Convection not only protects the child's
civil and political right, but also extends protection to
child s economc, social, cultural and humanitarian rights.
16. The CGovernnent of India deposited its instrunent  of
accession tot he above-nentioned conventi ons on Decenber 11
1992 with the United Nation's Secretary-GCeneral. That
i nstrument contains the follow ng declaration

"While fully subscribing to the

obj ectives and purposes of the

Convention, realising that certain

of the rights of the child, namely

those pertaining to the economc,

social and cultural rights can only

be progressively inplemented in the

devel oping countries, subject to
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17.

the extent of available resources
and within t he f ramewor k of
i nternational co-operation

recognising that the child has to
be protected fromexploitation of

al | forns i ncl udi ng econom ¢
expl oitation; nothing t hat for
sever al reasons children of

different ages do work in |India;
havi ng prescribed mnimum ages for
enpl oyment in hazardous occupations
and in certain other areas; having
nade regul atory provi si ons
regardi ng hours and conditions of
enpl oynment; and being aware that it
is not practical imediately to
prescri be m ni num ages for
adm ssion to each and every area of
enpl oyment in _1ndia-the Gover nnent
of I'ndia ~undertakes to take
nmeasures -to progressively inplenent
the provisions of Article 32,

particularly paragraph 2(a), in
accor dance wi't h its nati ona
| egi sl ation and rel evant

international instruments to which
it is a State Party."

Article 32 of which nention has

i nstrument of accession reads as bel ow
"1. States Parties recognise the
right of the child to be
pr ot ect ed from econom ¢
exploitation and from

18.

performng any work that is
likely to be hazardous or to
interfere with the child s
education, or to be harnful to

t he child s heal th or
physical, nental, spiritual
noral or social devel opnent.

2. States Parties shal | t ake
| egi sl ati ve, adm ni strative
soci al and educati ona

neasures to ensure t he
i mpl ementation of the present
article. To this end, and
having regard to the rel evant

provi si ons of ot her
i nt er nati onal i nstrunents,
St at es Parties shal | in
particul ar

(a) Provide for a nminimm age or
m ni mum ages for adm ssion to
enpl oynent’
(b) Provide for appropriate
regul ation of t he hour s and
condi tions of enploynent;
(c) Provide for appropriate
penalties or other sanctions to
ensure the effective enforcenent of
the present article."

Statutory provisions

been

made

in

t he

W nay now note as to how the problem of child |abour
has been viewed by our policy makers and what efforts have
been made to take care of this evil.

We have

shown

our
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concern in this sphere ever since the International Labour
Organi sation, set up in 1919 under the League of Nations,
had felt that there should be international guidelines by
whi ch the enploynent of children under a certain age could
be regulated in industrial undertakings. It, therefore,
suggested that the m ni mum age of work be 12 years. The sane
required ratification by the Government of British India;
and during the Legislative Assenbly debates, the question of
raising the mnimumage from9 t 12 years had created a
furore. The Hon’ble Sir Thomas Holland had said in the
Legi sl ative Assenbly in February 1921 that if the m ninum
age were raise, the sane woul d upset the organisational set-
up of nost textile mlls which were the principal enployees
of children. On the other hand, there were those who felt
that the answer tot eh problem lay in conmpul sory primary
education. The House ultimately was divided with 32 nmenbers
voting for raising the mninumage to 12 and 40 voting
against it. The Assenbly, therefore, recomrended to the
Gover nor - General -i n~Counci|l that the Draft Convention should
be ratified with certain observation
19. My it be stated ~ that” the International Labour
Organi sation has been playing an inportant role in the
process of gradual elimnation of <child labour and to
protect child fromindustrial exploitation. It has focused
five main issues :-
Prohi bition of children | abour.
Protecting child | abour at work.
Attacki ng the basic causes of child | abour
Hel ping children to adopt to future work.
Protecting the children of working parents.
Till now 18 Conventions - and 16 reconmendations have
been adopted by the ILOin the interest of working children
all over the world.
20. To continue our narration of stepstaken here, a Roya
Conmi ssion on Labour canme to be established in 1929 to
inquire into various matters relating to labour in this
country. The report cane to be finalised in 1931. It brought
to light many inequities and shocking conditions under which
children worked. The Commi ssion had examnmi ned to conditions
of child Ilabour in different industries and had found that
children had been obliged to work any number of hours per
day as required by their masters. It was also found that
they were subject to corporal punishment. The Conm ssion had
felt great concern at the placing of children by parents to
enployers in return for small suns of nobney; and as this
systemwas found to be indefensible it recomended that any
bond placing a child should be regarded as void.
21. The recomendations of the Conmmssion came to be
di scussed in the Legislative Assenbly and the Children
(Pl eadi ng of Labour) Act, 1933 cane to be passed, which may
be said to be the first statutory enactnment dealing with
child labour. Many statutes cane to be passed thereafter. As
on today, the followi ng |egislative enactnments are in force
prohi biting enploynent of «child | abours in different
occupations :

(i) Section 67 of Factories Act,

1948:

OkwNE

"Prohi bition of enploynent of
young children- No child who has
not conmpleted his fourteenth vyear
shall be required or allowed to
work in any factory."

(ii) Section 24  of Pl ant ati on
Labour Act, 1951:
"No child who has not
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conpleted his twelfth year shall be
required or allowed to work in any
pl ant ation".
(iii) Section 109 of Mer chant
Shi ppi ng Act, 1951

"No person under fifteen years
of age shall be engaged or carried
to sea to work in any capacity in
any ship, except-
(a) in a school ship, or training
ship, in accor dance with t he
prescribed conditions; or
(b) in a ship in which all persons
enpl oyed are nenbers of one famly;
or
(c) in a home-trade ship of less
than two hundred tons gross; or
(d) where such person is to be
enpl oyed on nonmi nal wages and wil |
be i'n “the charge of his father or
ot her adul't near male relative."
(iv) Section 45 of Mnes Act,

1952: -
(i) "No child shall be enployed in
any mne, nor shall any child be

allowed to be present in any part
of a mne which is bel ow ground or
in any (open cast working) in-which
any mning operation is bei ng
carried on.

(2) After such date as the Centra
CGovernment may, by notification in
the Oficial Gazette, appoint in
this behalf, no child shall be
allowed to be present in any part
of a mne above ground where  any
operation connect ed wi-th or
i nci dent al to any m ni ni ng
operation is being carried on."

(v) Section 21 of Mtor Transport
Workers Act, 1961: -

"No child shall be required or
allowed to work in any capacity in
any notor transport undertaking."
(vi) Section 3 of Apprentices Act,

1961: -

Qualifications for being engaged as
an apprentice:- A person shall not
be qualified for being engaged as
an apprentice to under go
apprenticeship training in any
desi gnated trade, unless he-

(a) is not less than fourteen

years of age, and
(b) satisfies such standards of
education and physical fitness as
may be prescri bed:
Provided that different standards
may be prescribed in relation to

apprenticeship training in
di fferent designated trades and for
di fferent cat egori es of

apprenti ces.
(vii) Section 24 of Beedi and G gar
Workers (Conditions of Enpl oynent
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Act, 1966: -

"Prohi bition of enploynent of
children-No child shall be required
or allowed to work in any
i ndustrial premses.”

(viii) Child Labour (Prohibition
and Regul ation) Act, 1986. (Act 61
of 1986).

(i x) Shops and Conmrer ci a
Est abl i shment Acts wunder different
nonencl atures in various States.

22. The aforesaid shows that the |egislature has strongly

desired prohibition of child |abour. Act 61 of 1986 is, ex

facie, a bold step. The provisions of this Act, other than

Part 111, came into force at once and for Part Ill to cone

into force, a notification by the Central GCovernnent is

vi sual i sed by section 1(3), which notification covering al

cl asses of establishments throughout the territory of India

was i ssued on May 26, 1993.

23. Section 3 of this Act has prohibited enploynent of

children in certain occupations and processes. Part A of the

Schedul e to the Act contains the nanes of the occupations in

which no child can be enployed or permitted to work; and in

Para B nanes on some processes have been nentioned in which

no child can be enployed or permtted to work. It would be

profitable to quote Parts A and B of the Schedul e which read
as bel ow
Part A
CQccupati ons
Any occupation connected wi th -

(1) transport of passengers, goods or mmils by railway;

(2) ~cinder picking, clearing of an ash pit of-building
operation in the railway pren ses;

(3) work in a catering establishnent at a railway station
involving the nmovenent of a vendor or any other
enpl oyee of the establishment  from one platform to
another or into or out of a moving train

(4) work relating to the construction of a railway station
or with any other work where such work is done in close
proximty to or between the railway |ines; and

(5) a port authority within the limts of any port.

Part B:
Processes

(1) Bidi-naking.

(2) Carpet-weaving.

(3) Cenent manufacture, including bagging of cement.

(4) doth printing, dyeing and weavi ng.

(5) Manufacture of matches, explosives and fire-works.

(6) Mca-cutting and splitting.

(7) Shellac manufacture.

(8) Soap manufacture.

(9) Tanning.

(10) Wbol - cl eani ng.

(11) Building and construction industry.

24. Section 14 of the Act has provided for punishnment upto

1 vyear (m ni mum being 3 nmonths) or wth find wupto

Rs. 20,000/ - (minimum being ten thousand) or wth both, to

one who enpl oys or permits any child to work in

contravention of provisions in section 3. Even so, it is
conmon experience that child | abour continues to be
enployed. As to why this has happened despite the Act of

1986, has cone to be discussed by Neera Burra, in her afore-

nmentioned book at pages 246 to 230 o the 1995 edition. It

has been first pointed out that the occupations and
processes dealt by the Act are sane about which the
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repl eal ed statute (Enploynent of Children Act, 1938) had
nentioned, except that in Part B, one process has been
added- the sane being "building and construction industry"”.
According to Neera, there are a nunber of |oopholes in the
Act which has made it "conpletely ineffective instrunent for
the renmoval of children working in industry”. One of the
clear | oopholes nentioned is that children can continue to
work if they are a part of fanmily of labour. It is not
necessary for our purpose to go into other infirmties
poi nted out. Nonetheless, it deserves to be pointed out that
the Act does not wuse the word "hazardous" anywhere, the
i mplication of which is the children may continue to work in
those processes not involving chemcals. Neera has tried to
show how inpracticable and unrealistic it is to draw a
di stinction between hazardous and non-hazardous processes in
a particular industry. The suggestion given is that what is
required is to list the whole industry as banned for child
| abour, whi ch woul d make the task of enforcenent sinpler and
strategi es of evasion nore difficult.
Failure : causes

25. W have, ~therefore, to see as'to why is it that child
| abour has conti nued  despite the aforesaid statutory
enactments. This has been ~a subject of study by a good
nunber of authors. 1t would be enough to note what has been
poi nted out in /"Indian Child Labour™ by Dr. J.C
Kul shreshtha. This aspect has been dealt in Chapter 1I1.
According to the author, the causes of failure are : (1)
poverty; (2) |ow wages of the adult; (3) unenploynment; (4)
absence of schemes for famly allowance; (5) mgration to
urban areas; (6) large famlies; (7) children being cheaply
avai l abl e; (8) non-existence of provisions for conpul sory

education; (9) illiteracy and ignorance of parents; and (10)
traditional attitudes. Nazir Ahnad Shah has al so expressed
simlar views in his book "Child  Labour in India", In the

article at pages 65 to 68 of 1993(3) SCJ (Journal Section)
titled "Causes of the exploitation of child Iabour in
India", Dr. Amar Singh and Raghuvinder Singh, 'who are
attached to H machal Pradesh University, have taken the sane
Vi ews.

26. O the aforesaid causes, it seens to us that the
poverty is basic reason which conpels parents of a child,
despite their wunwillingness, to get it enployed. The Survey

Report of the Mnistry of Labour (supra) had al so so stated.
QO herwi se, no parents, specially no nother, would like that
a tender aged child should toil in a factory in-a difficult
condition, instead of it enjoying its chil dhood at hone the
pat ernal gaze

VWhat to do?
27. It may be that the problem would be taken care of to
sone extent by insisting on conpulsory education. |ndeed,
Neera thinks that if there is at all a blueprint for

tackling the problemof child labour, it is education. Even
if it were to be so, the child of a poor parent would not
recei ve education, if per force it has to earn to nake the
famly nmeet both the ends. therefore, unless the famly is
assured of incone allude, problemof <child |abour would
hardly get solved; and it is this vital question which has
remai ned al nost unattended. W are, however, of the view
that till an alternative inconme is assured to the famly,
the question of abolition of «child I|abour would really
remain a will-o0' -the wisp. Now, if enploynent of child bel ow
that age of 14 is a constitutional indication insofar as
work in any factory or mine or engagenent in other hazardous
work, and if it has to be seen that all children are given
education till the age of 14 years in view of this being a
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fundanental right now, and if the wish enbodied in Article
39(e) that the tender age of <children is not abused and
citizens are not forced by economic necessity to enter
avocation unsuited to their age, and if children are to be
gi ven opportunities and facilities to develop in a healthy
manner and chil dhood is to be protected agai nst exploitation
as visualised by Article 39(f), it seens to us that the
| east we ought to do is see to the fulfillment of
| egi sl ative intendment behind enactnent of the Child Labour
(Prohibition and Regulation) Act, 1986. Taking guidance
therefrom we are of the view that the offendi ng enpl oyer
must be asked to pay conpensation for every child enpl oyed
in contravention of the provisions of the Act a sum of
Rs. 20, 000/-; and the Inspectors, whose appointnent is
visualised by section 17 to secure conpliance wth the
provisions of the Act, should do this job. The inspectors
appoi nted under section 17 would see that for each child
enpl oyed in violation of the provisions of the Act, the
concer ned enployer pays Rs.20,000/- which sum could be
deposited in a fund to - be known as Child Labour
Rehabi | i tati on-cum Wl fare~ Fund. The liability of the
enployer would not cease even iif he wuld desire to
di sengage the <child presently enployed. It woul d perhaps be
appropriate to have such a fund district w se or area W se
The fund so generated shall form corpus whose incone shal
be used only for the concerned child. The quantum coul d be
the incone earned on the corpus deposited qua the child. To
generate greater incone, fund can be deposited in high
yi el di ng schene of ‘any nationalised bank or other public
body.

28. As the aforesaid inconme could not be enough to di ssuade
the parent/guardian to seek enploynment of the child, the
State owes a duty to cone forward to discharge its
obligation in this regard. After all, ~the aforenentioned
constitutional provisions have to be inplenmented by the
appropriate Government, which expression has been defined in
section 2(i) of the Act to nmean, in relation to
establ i shment under the control of the Central Governnment or
arailway administration or a major port of a mne or oi
field, the Central Covernment, and in all other cases, the
State Governnent.

29. Now, strictly speaking a strong case exists to invoke
the and of an Article 41 of the Constitution regarding the
right to work and to give neaning to what has been provided
in Article 47 relating to raising of standard of |iving of
the popul ation, and Articles 39(e) and (f) as to non-abuse
of tender age of <children and giving opportunities and
facilities to themto develop in healthy nmanner, for asking
the State to see that an adult nenber of the famly, whose
childis in enployment in a factory or a nmine or in other
hazardous work, gets a job anywhere, in lieu of the child.
This would also see the fulfillnent of the w sh contained
din Article 41 after about half a century of its being in
the paranount parchnent, like primary education desired by
Article 45, having been given the status of fundanenta
right by the decision in Unni Krishnan. We are, however, not
asking the State at this stage to ensure alternative
enpl oyment in every case covered by Article 24, as Article
41 speaks about right to work "within the Ilimts of the
econom ¢ capacity and devel opnent of the State". The very
| arge nunber of child-labour in the aforesaid occupations
woul d require giving of job to very |arge nunber of adults,
if we were to ask the appropriate GCovernnent to assure
alternative enploynent in every case, which would strain the
resources of the State, in case it would not have been able
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to secure job for an adult in a private sector establishnment
or, for that matter, in a public sector organisation. <??>
we are not issuing any direction to do so presently.
Instead, we |eave the natter to be sorted out by the
appropriate Governnment. In those cases where it would not be
possible to provide job as above-nentioned, the appropriate
Government would, as its contribution/grant, deposit in the
aforesaid Fund a sum of Rs.5,000/- for each child enployed
in a factory or mne or in any other hazardous enpl oynment.
30. The aforesaid would either see an adult (whose nane
woul d be suggested by the parent/guardian of the concerned
child) getting a job inlieu of the child, or deposit of a
sum of Rs.25,000/- in the Child Labour Rehabilitation-cum
Wel fare Fund. | n case of getting enploynent for an adult,
the parent/guardian shall have to see that his «child is
spared fromthe requirenment to do the job, as an alternative
source of incone would have becone available to him
31. To give shape to the aforesaid directions, we require
the concerned States to do the followi ng :-
(1) A survey would be nade of the aforesaid type of child
| abour which would be conpleted w'thin six nmonths from
t oday.
(2) to start wth, work could be taken up regardi ng those
enpl oyment whi ch have been nentioned in_ Article 24, which
may be regarded as core sector, to determine which the
hazardous aspect of the enploynent would be taken as
criterion. The nost hazardous enploynent may rank first in
priority, to be foll owed by conparatively | ess hazardous and
so on. It my be nentioned here that the National Child
Labour Policy as announced by the Governnment of India has
already identified sone industries for priority action and
the industries to identified are as bel ow : -

The match industry in Sivakasi, Tam | Nadu

The di amond polishing industry in Surat, Cujarat.

The precious stone polishing industry in Jaipur,

Raj ast han.
The glass industry in Firozabad, Utar Pradesh.
The brass-ware industry in Mrzapur-Bhadohi
Uttar Pradesh.

The | ock-making industry in Aligarh, Utar Pradesh.

The state industry in Markapur, Andhra Pradesh.

The slate industry in Mandsaur, Madhya Pradesh.
(3) The enmploynent to be given as per our direction could
be dovetailed to other assured enploynent. On this being
done, it is apparent that our direction would not require
generation of nuch additional enploynent.
(4) The enploynent so given could as well be the industry
where the child is enployed, a public undertaking and woul d
be manual in nature inasnuch as the child in question nust
be engaged in doing manual work. The understandi ng chosen
for enployment shall be one which is nearest to the place of
resi dence of the famly.
(5) In those cases where alternative enploynent would not
be made available as aforesaid, the parent/guardi an of the
concerned child would be paid the incone which would  be
earned on the corpus, which would be a sum of Rs. 85, 000/ -
for each child, every nonth. The enpl oynent given or paynent
made woul d cease to be operative if the child would not be
sent by the parent/guardian for education
(6) On discontinuation of the enploynent of the child, his
education would be assured in suitable institution with a
viewto nake it a better citizen. It nay be pointed out that
Article 45 nmandates conpul sory education for all children
until they conplete the age of 14 years; it is also required
to be free. It would be the duty of the Inspectors to see
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that this call of the Constitution is carried out.

(7) A district could be the unit of collection so that the
executive head of the district keeps a watchful eve on the
wor k of the Inspectors. Further, in view of the magnitude of
the task, a separate cell in the Labour Department of the
appropriate Government would be created. Mnitoring of the
schene would also be necessary and the Secretary of the
Depart nment coul d perhaps do this work. Overall nonitoring by
the Mnistry of Labour. Governnent of India, would be
beneficial and worthwhile.

(8) The Secretary to the Mnistry of Labour, CGovernnent of
India would apprise this Court within one year of today
about the conpliance of aforesaid directions. |If the
petitioner would need any further of other order in the
light of the conmpliance report, it would be open to himto
do so.

(9) W should also like to observe that on the directions
given being carried out, penal provision contained in the
aforenoted 1936 Act would be used where enploynent of a
child labour, prohibited by the Act, would be found.

(10) Insofar as the non-hazardous jobs are concerned, the
I nspector shall have to see-that the working hours of the
child are not nore than four to six hours a day and it
recei ves education at |least for two hours each day. It would
al so be see that /'theentire cost of education is borne by
t he enpl oyer.

32. The task is big, but not as to prove either unw el dy or
burdensone. The financial inplication would be such as to
prove a danper, because the noney after all would be used to
build up better India. In this context, it is worth pointing
out that covertly as such has not stood in the way of other
devel opi ng countries fromtaking care of child labour. It
has been pointed out by Myron Winer (at" page 4 of 1991
Edition) of his book "The Child and the State in India" that
India is a significant exception to the global trend toward
the removal of children from the  labour force and the
establ i shnent of conpul sory, - universal primary schoo

education, as nany countries of Africa |ike Zanbia, Ghana,
I vory Coast, Libya, Zanbia, Zinbabwe, with income /|evels
lower than India, have done better in these matters. This
shows that has caused the problem of child | abour to persist
here is really not dearth of resources, but lack of rea

zeal . Let this not continue, Let wus all put our head and
efforts together and assist the child for its -good -and
greater good of the country.

33. The wit petition is disposed of accordingly.

34. W part with the fond hope that the closing years of
the twentieth century would see us keeping the prom se made
to our children by our constitution about a half-century
ago. Let the child of twenty-first century find hinself into
that "heaven of freedom of which our poet  laureate
Rabi ndranat h Tagore has spoken in Gtanjali

35. Let a copy of this judgnent is to be sent to Chief
Secretaries of all the State Governments and union
Territories; so also to the Secretary, Mnistry of Labour

CGovernment of India for their information and doing the
needf ul .




