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JUDGVENT:
JUDGMENT

Dr. AR ' Lakshmanan, J.

The appel | ant, The Manager (Now Regional Director),

Reserve Bank of India; Mll Road, Kanpur, aggrieved agai nst
the final judgnment and order dated 4.9.2003 of the High
Court of Judicature at Allahabd in Cvil Msc. Wit Petition
No. 35290 of 1996, has filed this appeal. The H gh Court
allowed the wit petition filed by the first respondent herein
and set aside the award of the Industrial Tribunal/Labour
Court and ordered reinstatement on simlar post with back
wages.

BACKGROUND FACTS:

Respondent No.1 was advi sed that he has been wait

listed for daily wage casual enploynent in-the Bank at
Lucknow of fi ce of the Bank. Respondent No.1 applied for
consi deration of his day-to-day appoi ntment which request
was acceded to. In June, 1975, respondent No.1l acquired
qualification of H gh School but did not informthe Bank
about the same. Therefore, his nane was included in the
fresh list from1.7.1975 to 30.6.1976 and was al l'owed to
work during the aforesaid period. The nanme of respondent
No.1l was not included in the fresh list from1.7.1976 to
30.7.1977. He made representation for inclusion of his
name in the fresh list from 1976-1977. However, his
representati on was turned down by the Bank. Respondent
No. 1l again started making representations for taking him
back on the basis of the judgnment of this Court in HD.
Singh vs. Reserve Bank of India, AIR 1986 SC 132 =

1985(4) SCC 201 and thereafter raised an industrial dispute
bef ore the Assistant Labour Comm ssioner (Central) Kanpur
The Central Governnent referred the matter for adjudication
to the Labour Court/Industrial Tribunal, Kanpur as‘under: -
"Whet her the action of managenment of RBI

Kanpur in striking off the name of CGopi Nath

Sharma fromthe |ist of approved peon-cum Farash

is justified? If not, to what relief the concerned

workman is entitled?"

On 30.7.1996, an award was passed by the Tribuna

rejecting the claimof respondent No.1l on the ground of del ay

and | aches and al so on nerits holding that since as per

evi dence adduced before Tribunal, he did not conplete the

service of 240 days in the Bank, he is not entitled to the
benefit of Section 25F of the Industrial Disputes Act, 1947
(hereinafter referred to as "the |.D. Act") or the benefit of the
judgrment of this Court in H D. Singh vs. Reserve Bank of
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I ndi a( supra).

Aggri eved by the rejection, respondent No.1 filed
C.MWP. No. 35290 of 1996 before the Hi gh Court on
4.11.1996. On 4.9.2003, the High Court delivered the
judgrment allowing the wit petition ordering reinstatenent of
respondent No.1 with back wages @10% from 1976 to 1989
and @50% from 1989 till 4.9.2003 (the date of judgnent).
Aggri eved by the above judgnent, the appellant filed the
present appeal

QUESTI ONS OF LAW

The questions of law that arise for consideration before
us are as under:

1. As to whether the H gh Court in a petition

under Art. 226 of the Constitution of I|ndia,

assailing the correctness of ‘the judgnment of

the Labour Tribunal on a dispute arising

under the Industrial D sputes Act, was

justified.in examning the policy of the RB.I

on a touchstone of Art. 14 of the

Constitution of India?

2. Wiet her the Hi gh Court, in proceedi ngs

under Art. 226, can interfere mnth t he

findings of the Central Governnent

I ndustrial Tribunal -cum Labour Court on

factual issues in the absence of a chall enge

on the ground of perversity and can award

relief on a ground not raised before

Tri bunal ?

3. Vet her. a person can be ordered

rei nstatenment even when he was engaged on

day-to-day basis and it is not established

that he was working on regul ar post and

wi t hout establishing any right to hold any

post particularly when respondent No.1 had

wor ked only for 58 days?

W heard M. Mahendra Anand, | earned senior

counsel, assisted by M. H S. Parihar, |earned counsel
appearing for the appellant and M. Pranod Swarup, |earned
counsel appearing for respondent No.l.

Learned seni or counsel appearing for the appell ant

drew our attention to the award passed by the Tribunal. ~The
Tribunal held that the reference was highly bel ated as the
nane of the concerned worknan was expunged in 1976

itself. The Tribunal also relied on the judgnent in'the case
of Balwant Singh vs. Labour Court, Bhatinda 1996

Labour Industrial Cases 45 wherein five years' old reference
was held to be belated by the Court and in the absence of
sufficient explanation, relief of reinstatenent was deni ed.
Rel yi ng upon this authority, the Tribunal held that the
concer ned wor kman woul d not be entitled for any relief. On
nerits, the Tribunal observed as under

"On nerits too, the case of the concerned

wor kman i s not proved. The concerned wor knman

has filed his affidavit. He was cross examn ned,

wher eas the nmanagenent has given the evidence of

Kanhai ya Lal Prasad MN1 who had stated that the

concerned wor kman had not conpl eted 240 days

in any cal endar year. He has not been cross-

exam ned. Thus, this evidence is unchall enged.

Consequently, relying upon his evidence, it is held

that the concerned workman has not conpl eted

240 days in a cal endar year. Hence Section 25 F is

not attracted."
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As stated above, the respondent herein invoked the
jurisdiction of the Hi gh Court under Art. 226 of the
Constitution of India by filing a wit petition with a prayer to
gquash the order dated 30.7.1996 passed by the Tribuna

and the verbal order dated 29.7.1976 passed by respondent
No.2 in the wit petition for deletion of the name of the
petitioner (respondent No.1l herein) fromthe list of peon-
cum Farash of the Reserve Bank of India. A further

direction in the nature of nandamus comandi ng the

Presiding O ficer (respondent No.2 in the wit petition) to

i ncl ude the nanme of respondent No.1 herein in the Iist of
peon-cum Farash with retrospective effect from29.7.1976
with all the consequential benefits was sought for. The wit
petition was resisted by the Reserve Bank of India by filing a
detailed counter affidavit in the H gh Court.

The High Court firstly took up the prelimnary

objection for consideration which was to the effect that
reference was barred by tinme as it has been nade after

about 13 years and that the respondent was wait listed for
the post '‘of "Peon-cum Farash in 1973. As far as the

guestion of validity of reference is concerned, the Hi gh
Court held that the Tribunal cannot go into the validity of
the reference and that the enpl oyer can challenge the
reference order on the ground of delay and since the

ref erence order was not chall enged by the Bank, the Labour
Court was obliged to decide the matter and that the Labour
Court was not authorized to go into the validity including
delay. The H gh Court, as far as, the question of validity of
di scontinuing the services of respondent No.1 due to over-
qualification was concerned, it has held that over
qualification cannot bea disqualification for peon-cum
Farash where naxi mum qualification prescribed was 8th

pass. The Hi gh Court further observed that such an

approach anmpunts to di scouragi ng acqui sition of education

on the one hand and that such an approach is clearly
arbitrary, discrimnatory and not in national interest.

As regards the statutory requirenent of 240 days in'a

cal endar year, the High Court has observed that even if the
stand taken by the Bank that the respondent had not

conpl eted 240 days in a cal endar year is taken to be

correct, it will not make much difference and that by virtue
of the reference, the Labour Court was required to judge as
to whether the action of the Bank in striking off the nanme of
respondent No.1 fromthe |list of approved enpl oyees was
justified or not.

According to the H gh Court, acquiring higher

qualification is not m sconduct and hence, dism ssal of

wor kman on this ground is wongful dismssal. The High

Court further observed that sone of the juniors of

respondent No.1 were retained on the ground that they had

not acquired higher qualification and that the Bank
specifically did not deny this fact and in such a situation if
the renpval of respondent No.l1 is taken to be retrenchnent,
he woul d be entitled to relief under Section 25 G of the |I.D
Act. It was, therefore, held that the enpl oyer- Bank
wongfully term nated the services of respondent No.1l by

not including his nane in the list prepared after June, 1976
and that the order of the Labour Court deciding the

ref erence agai nst the respondent-workman is illegal and
liable to be set aside. As far as, back wages is concerned,
the H gh Court held that the workman is entitled to get

nom nal wages of 10% and thereafter 50% respectively.

In the result, the High Court allowed the wit petition
filed by the respondent herein and set aside the order of the
Tri bunal and the action of the managenent of the Bank in
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striking out the nane of respondent No.1 fromthe list of
approved peon-cum Farash after June, 1976 and furt her
directed that the respondent nust be reinstated and
appointed to the simlar post.

Learned seni or counsel appearing for the appell ant

submitted that the H gh Court’s judgment is perverse and
that the H gh Court cannot interfere with the findings of the
Tri bunal on factual issues in the absence of a challenge on
the ground of perversity and cannot award any relief on a
ground nor raised before the Tribunal

Learned senior counsel further subnmitted that the

respondent \026 a daily wage worker, was engaged on day to-
day basis and that it was not established that he was

wor ki ng on a regul ar basis and wi thout establishing any
right to hold any post.  Learned senior counsel also
submitted that the High Court erred in exam ning the
legality of the policy and giving relief solely on the ground
that it found the policy and actions of the appellant contrary
to Articles 14 & 16 of the Constitution. 1In this context, it
was submitted that the High Court has taken into

consi deration -an entirely new aspect which was neither

pl eaded by the petitioner (respondent No.1l herein) in the
wit petition before the Hi.gh Court nor was claimed in the
claimstatenent filed before the Tribunal, w thout giving
any opportunity to/the appellant to effectively reply to the
sanme i.e., the aspect’ of alleged arbitrariness and

di scrimnation in not considering the over qualified person
for further day to-day engagenent. ~He further subnitted
that the H gh Court erred in not taking into account the
categoric finding that respondent No.1 had not conpl eted

240 days of service in the Bank and holding that this wll
not nmake much difference

Per contra, M. Pranpod Swarup, |earned counse

appearing for respondent No.1l, submitted that acquiring

hi gher qualification is not a msconduct and hence

di sm ssal of workman on this ground-is wongful dismssa

and that the H gh Court considered the contention of
respondent No.1 that sone of his juniors were retained on
the ground that they had not acquired higher qualification
and the Bank did not deny this fact and that the enpl oyer-
Bank wrongfully term nated the services of respondent No.1
by not including his nane in the list prepared after June,
1976 and that the order of the Labour Court/Tribuna

deci ding the reference against the workman is illegal and
liable to be set aside. Learned counsel further subnitted
that respondent No.1 worked for nore than 240 days and

that the Management did not produce the attendance

Regi ster for the period involved and only produced sone. of
the docunents by which it could show that respondent No.1
had not worked for nore than 240 days. Wthout the
attendance regi ster and other material which was withhel d

by the Bank, the respondent was handi capped in cross
exam ni ng the managenent witness. He denied that the
respondent has worked only for 58 days. In conclusion, he
subm tted that this Court cannot interfere with the well
consi dered judgnent of the High Court which has rightly set
aside the order of the Tribunal and ordered reinstatenment

wi th back wages.

We have carefully considered the rival subm ssions

made by | earned counsel appearing for the respective
parties. Learned senior counsel appearing for the appellant,
in support of his contention, cited nany decisions. W shal
advert to the decisions cited at a |later stage. W have al so
careful ly perused the relevant records and the orders

i mpugned in this appeal
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In our opinion, the High Court has conmtted a patent

error in allowing the wit petition filed by the respondent
herein who is a daily wage worker when it was not

established that he was working on regular basis. The Hi gh
Court, in our opinion, is not justified in directing that
respondent No.1 nmust be reinstated and appointed to

simlar post. The H gh Court has also clearly erred in
examning the legality of the policy and giving relief solely
on the ground that it found the policy and actions of the
appel l ant contrary to Arts. 14 & 16 of the constitution. It is
pertinent to notice that the Hi gh court has taken into

consi deration an entirely new aspect which was neither

pl eaded by the petitioner in the wit petition before the Hi gh
Court nor was claimed in the claimstatement filed before

the Tribunal without giving an opportunity to the parties to
effectively reply to the sane.. Likew se, the Hi gh Court also
failed to consider that the system of engagerment of ’'Ticca
Mazdoors’ has since been abolished in Novenber, 1993,

while this fact was brought on record of Hi gh Court in the
counter affidavit filed on behalf of the Bank

It is a matter of docunmentary proof that the

respondent has worked only for 58 days as coul d be seen
fromthe statement filed by the Bank. This document was
annexed to the reply filed on behalf of the Bank before the
Tribunal. In paragraph 9 of the reply, the Bank stated as
fol |l ows:

"As regards para 9, Shri Vidya Dutta and

ot hers nentioned herein were either non-

matricul ates or had conpl eted 240 worki ng days in

the preceding 12 cal endar nonths-at the rel evant

time. As such, Shri Sharnma’ s case is not

conparabl e to those cases and there is no

di scrimnation in not including his nane in the

fresh waiting list."

The respondent has worked only for 58 days. There is

no cross-exam nation on this aspect. It is also not out of
pl ace herein to nmention that respondent No.1 was

di scharged in July, 1976 and the Central Governnent
referred the matter for adjudication on 25.1.1989 nearly
after 13 years.

Enpl oyers in relation to the Managenment of

Sudandi h Colliery of Ms Bharat Coking Coal Ltd. Vs.

Their Workman represented by Rashtriya Colliery

Mazdoor Sangh, JT 2006 (1) SC 411 :

This case, in turn, refers to the judgnents in

Nedungadi Bank Ltd. Vs. K P. Madhavankutty & O's.,

JT 2000(1) SC 388 and SSM Nilajkar & O's. Vs. Tel ecom
District Manager, Karnataka, JT 2003(3) SC 436. This

Court held that even though there is no linmtation
prescribed for reference of disputes to an industria
tribunal, even so it is only reasonable that the disputes
shoul d be referred to as soon as possible after they have
arisen and after conciliation proceedi ngs have failed
particularly so when disputes relate to discharge of
worknmen. This Court has held that a delay of four years in
raising the dispute after even re-enploynent of nost of the
ol d workmen was held to be fatal. In Nedungadi Bank

Ltd’s case (supra) this Court held a delay of seven years to
be fatal and disentitled the workmen to any relief.

In our opinion, a dispute which is stale could not be a
subj ect matter of reference.

In our view, respondent No.1l was not appointed to

any regul ar post but was only engaged on the basis of the
need of the work on day to-day basis and he has no right to
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the post and that his dis-engagenent cannot be treated as
arbitrary. The High Court, in our view, has totally
msdirected itself in holding that non-consideration of the
nanme of respondent No.1 on acquiring higher qualification
is not msconduct, hence, dismssal of the workman on this
ground is wongful within the neaning of Item 3, Schedul e
Il to the Industrial Disputes Act, 1947 without giving any
reason as to how non-inclusion of nane for day to-day
appoi nt nent anmounts to wongful dismssal. The Hi gh

Court conpletely erred in relying on Section 25 G of the
|.D. Act while not holding that the workman has been
retrenched within the meaning of Section 25F and thus

m sdirected itself about the applicability of provisions of
Section 25G of the |I.D. Act even if it does not involve
retrenchnment. The Hi gh Court also failed to consider that
the inclusion of the nanme in the waiting list for

appoi ntnent as ' Ticca Mazdoor’ on day to-day basis does

not confer any right for regul ar appointment or to hold any
post. 'As already noticed, no relief can now be given to
respondent No.1 especially when the system of keeping

wai ting list for Ticca Mazdoor has been dispensed with
since 23.7.1993 and at present the Bank does not mmintain
any list. The H gh Court, therefore, wongly proceeded on
the basis as if the daily wage appointnment is for a regular
post on which a person-can be reinstated. The H gh Court
has al so committed an error in giving the relief of

rei nstatement wth back wages w t hout considering

whet her the concerned workman was gainfully enpl oyed

from 1976 till date of judgnment, there being no evidence on
record. Likew se, the H gh Court ought to have seen that
respondent No.1 was not entitled to any back wages on the
basis of the well settled principle "Nowork Y026 No Pay". In
our opinion, the H gh Court has conpletely erred in
ordering an appointment to a simlar post on which a

person just before the name of respondent No.1 is at
present working w thout considering the fact that such
person nust be senior to the workman concerned and was

al ready pronoted to the next cadre.in Class II1I.

M. Pranpd Swarup, |earned counsel appearing for

the respondent argued that along w th respondent No.1,

Vi dya Dutta, Ram Roop Pasi, Lakhan Lal Srivastava, Aqui
Ahmad, Mazafar alam Chandra Bhan and Mahesh Kumar

Shukl a were al so appointed by the Bank in Class |V Staff
and the former four persons are still working as Coin Note
Exam ners drawi ng about Rs.2000/- per nonth and the

| atter three persons have been absorbed as |'abour and

peon drawi ng about Rs.1700/- per nmonth. The respondent

has stated that besides financial |oss, his pronptions have
al so been adversely affected by the discrimnate and illega
term nation of his services/striking his name from the
approved |ist of peon-cum Farash w e.f. July, 1976. -In
paragraph 9 of the reply, the Bank has denied the said
statenment as coul d be seen from paragraph supra.

Thi s categorical denial has not been considered by

the High Court and the H gh Court does not even refer to
this aspect. W have already noticed that the respondent
has worked only for 58 days and that the nonthly chart
filed and annexed to the reply affidavit clearly shows that
the respondent has actually worked for 58 days only.

Regi onal Manager, S.B.l. vs. Rakesh Kumar

Tewari, JT 2006(1) SC 252 (Ruma Pal & Dr. AR
Lakshmanan, JJ.) :

In the above case, there was no pleading that there is
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violation of Section 25G of the |I.D. Act. Respondent No.1
rai sed no allegation of violation of Section 25G of the |I.D
Act in his statenent of claimbefore the Tribunal. This
judgrment also refers to the judgnment in Regiona

Manager, State Bank of India vs. Raja Ram (2004) 8
SCC 164, where this Court held:

"before an action can be terned as an unfair

| abour practice it would be necessary for the

Labour Court to come to a conclusion that the

badlis, casuals and tenporary worknen had been

continued for years as badlis, casuals or tenporary

wor kmen, with the object of depriving them of the

status and privil eges of permanent workmen. To

this has been added the judicial gloss that artificia
breaks in the service of such workmen woul d not
all ow the enpl oyer to avoid a charge of unfair

| abour practice. However, it is the continuity of
servi ce of workmen over a period of years which is
frowned upon. Besides, it needs to be enphasized

that for the practice to anpunt to unfair |abour
practice it nmust be found that the worknen had

been retai ned on a casual or tenporary basis wth

the object of depriving the workman of the status

and privileges of a permanent workman. There is

no such finding in'this case. Therefore, Item 10 in

List I of the Fifth Schedule to the Act ‘cannot be

said to apply at all to the respondent’ s case and the
Labour Court erred in comng to the conclusion

that the respondent was in the circunstances,

likely to acquire the status of a permanent

enpl oyee. "

The Haryana State Agricultural Marketing Board

vs. Subhash Chand & Anr., JT 2006(3) SC 393

This case relates to the di sengagenment of casua

enpl oyees. The question arose was as to whether the

provi sions of Section 25G are to be conplied with. /In this
case, the respondent was appoi nted on contractual basis

by the appellant during paddy seasons on consol i dated
wages. Upon term nation of the services, the respondent
rai sed an industrial dispute. The appellant took the stand
that the respondent was enpl oyed only for 208 days

during the previous year whereas the respondent

contended that he had worked for 356 days. The Labour
Court held that the term nation was violative of “Section
25G of the |I.D. Act and hence an unfair |abour practi ce.
The appellant filed a wit petition against the decision of
the Labour Court which was dism ssed by the High Court.
Setting aside the decision of the Labour Court, the H-gh
Court held Fifth Schedule to the I.D. Act inapplicable and
hence di spensing with the engagenent of the respondent
cannot be said to be unwarranted in | aw.

Secretary, State of Karnataka & Ors. Vs. Umadevi

& Ors., JT 2006(4) SC 420 :

I n paragraphs 34 & 35 of the above judgnent, this

Court held as under

" 34. While answering an objection to the |ocus

standi of the wit petitioners in challenging the

repeated i ssue of an ordi nance by the CGovernor of

Bi har, the exalted position of rule of law in the

schene of things was enphasized, Chief Justice

Bhagwati speaki ng on behal f of the Constitution

Bench in Dr. D.C. Wadhwa & Ors. v. State of

Bi har & Ors. stated:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 11

"The rule of law constitutes the core of our
Constitution of India and it is the essence of the
rule of law that the exercise of the power by the
State whether it be the Legislature or the Executive
or any other authority should be within the

constitutional limtations and if any practice is
adopted by the Executive which is in flagrant and
systemc violation of its constitutional |imtations,

petitioner no. 1 as a nmenber of the public would
have sufficient interest to chall enge such practice
by filing a wit petition and it would be the
constitutional duty of this Court to entertain the
wit petition and adjudicate upon the validity of
such practice."

Thus, it is clear that adherence to the rule of
equality in publicenploynment is a basic feature of
our Constitution and since the rule of lawis the
core of our Constitution, a court would certainly be
di sabl ed from passi ng an order upholding a
violation of Article 14 or-in ordering the overl ooking
of the need to conply with the requirenents of
Article 14 read with Article 16 of the Constitution
Therefore, consistent with the schene for public
enpl oyment, this Court while laying dow the |aw,
has necessarily to hold that unless the

appointnent is in terns of the relevant rul es and
after a proper conpetition anong qualified persons,
the sanme woul d not confer any right on the
appointee. If it is a contractual appointnent, the
appoi ntnent conmes to an end at the end of the
contract, if it were an engagenent or appoi ntrent

on daily wages or casual basis, the sane woul d

come to an end when it is discontinued. Similarly a
tenmporary enpl oyee could not claimto be made

per manent on the expiry of his termof

appointnent. It is also to be clarified that nerely
because a tenmporary enpl oyee or a casual wage

worker is continued for a time beyond the term of
hi s appointment, he would not be entitled to be
absorbed in regular service or nmade pernmanent,
nmerely on the strength of such continuance, if the
ori ginal appointnent was not nade by follow ng a
due process of selection as envisaged by the
relevant rules. It is not open to the court-to prevent
regul ar recruitnent at the instance of tenporary
enpl oyees whose period of enpl oynment has cone

to an end or of ad hoc enpl oyees who by the very
nature of their appoi ntnent do not acquire any
right. High Courts acting under Article 226 of the
Constitution of India should not ordinarily issue
directions for absorption, regularization or

per manent continuance unl ess the recruitnment

itself was made regularly and in ternms of the
constitutional scheme. Merely because an

enpl oyee had conti nued under cover of an order of
court, which we have described as 'litigious

enpl oyment’ in the earlier part of the judgnent, he
woul d not be entitled to any right to be absorbed or
made permanent in the service. In fact, in such
cases, the High Court may not be justified in
issuing interimdirections, since, after all, if
ultimately the enpl oyee approaching it is found
entitled to relief it my be possible for it to nould
the relief in such a manner that ultimately no
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prejudice will be caused to him whereas an interim
direction to continue his enployment would hold

up the regul ar procedure for selection or inpose on
the state the burden of paying an enpl oyee who is
really not required. The courts must be careful in
ensuring that they do not interfere unduly with the
econom ¢ arrangenent of its affairs by the State or
its instrumentalities or |end themselves the
instruments to facilitate the bypassing of
constitutional and statutory mandates.

35. The concept of ’'equal pay for equal work’

is different fromthe concept of conferring

per manency on those who have been appoi nted on

ad hoc basis, tenporary basis or based on no
process of selection as envisaged by the rules. This
court has in various decisions applied the principle
of equal pay for equal work and has |aid down the
paraneters for the application of that principle.
The deci sions are rested on the concept of equality
enshrined in our Constitutionin the light of the
Directive Principles in that behalf. But the
acceptance of that principle cannot lead to a
position where the /court could direct that
appoi nt nents nmade wi thout follow ng the due
procedure established by |aw, be deened

per manent or issue directions to treat them as

per manent. Doi ng so woul d be negation of the
principle of equality of opportunity. The power to
nmake an order as is necessary for doing conplete
justice in any cause or matter pending beforethis
court, would not normally be used for giving the
go-by to the procedure established by law in the
matter of public enploynent. Take the situation
arising in the cases before us fromthe State of
Kar nat aka. Therein, after the Dharwad deci sion

the CGovernnment had issued repeated directions

and nmandatory orders that no tenporary or ad hoc
enpl oyment or engagenent be given. Some of the
authorities and departnments had ignored those
directions or defied those directions and had
continued to give enploynment specifically
interdicted by the orders issued by the Executive.
Sone of the appointing officers have even been

puni shed for their defiance. It would not be just or
proper to pass an order in exercise of jurisdiction
under Article 226 or 32 of the Constitution or in
exerci se of power under Article 142 of the
Constitution of India permtting those persons
engaged, to be absorbed or to be nade pernanent
based on their appointnments or engagenents.

Conpl ete justice would be justice according to | aw
and though it would be open to this court to nould
the relief, this court would not grant a relief which
woul d anmount to perpetuating an illegality."

Manager, Reserve Bank of India, Bangal ore vs. S.
Mani & Ors. , (2005) 5 SCC 100:

I n paragraphs 30 & 31 of the above judgment, this
Court held as under:

"30. In Range Forest Oficer v. S.T.Hadi mani ((2002)
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3 SCC 25) it was stated:

"3\ 005.1n our opinion the Tribunal was not right in
pl aci ng the onus on the nanagenment without first
determ ning on the basis of cogent evidence that the
respondent had worked for nore than 240 days in

the year preceding his termnation. It was the case
of the clainmant that he had so worked but this
claimwas denied by the appellant. It was then for
the claimant to | ead evidence to show that he had in
fact worked for 240 days in the year preceding his
termnation. Filing of an affidavit is only his own
statenent in his favour and that cannot be regarded
as sufficient evidence for any court or tribunal to
come to the conclusion that a workman had, in fact,
wor ked for 240 days in a year.. No proof or receipt
of salary or wages for 240 days or order or record of
appoi ntnment or engagenent for this period was
produced by the workman. On this ground al one,

the award is liable to be set aside."

31. In Siri N was, (2002) 8 SCC 400, this Court
hel d :

"13. The provisions of 'the Evidence Act, 1872

per se are not applicable in an industria

adj udi cation. The general principles of it are,
however, applicable. It is also inperative for the
I ndustrial Tribunal to see that the principles of
natural justice are conplied with. The burden of
proof was on the respondent workman hereinto

show that he had worked for 240 days in-the
precedi ng twelve nmonths prior to his alleged
retrenchnent. In terns of section 25-F of the

I ndustrial Disputes Act, 1947, an order retrenching
a wor kman woul d not be effective unless the
conditions precedent therefore are satisfied.
Section 25-F postulates the following conditions to
be fulfilled by an enployer for effecting a valid
retrenchnent:

(1) one nonth’s notice in witing indicating the
reasons for retrenchnment or wages in lieu

t her eof ;

(ii) payment of conpensation equivalent to 15

days average pay for every conpl eted year of
conti nuous service or any part thereof in
excess of six nonths."

It was further observed:

"14. \005As noticed hereinbefore, the burden of
proof was on the worknman. Fromthe award it does
not appear that the workman adduced any evi dence
what soever in support of his contention that he
conplied with the requirenents of section 25-B of
the Industrial Disputes Act. Apart from exam ning
hi nsel f in support of his contention he did not
produce or call for any docunent fromthe office of
the appellant herein including the nuster rolls. It is
i mprobabl e that a person working in a | oca
authority woul d not be in possession of any
docunentary evi dence to support his claimbefore
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the Tribunal. Apart fromnuster rolls he could have
shown the terms and conditions of his offer of
appoi nt nent and the renuneration received by him
for working during the aforenmentioned period. He
did not even exami ne any other w tness in support
of his case.”

Thi s judgnent was approved in the case of Secretary,

State of Karnataka & Ors. Vs. Umadevi & Os. (supra).

This judgnent also refers to the H D. Singh’s case (supra).
This Court held that H D. Singh’s case was rendered on its
own facts.

In MG Datania vs. Reserve Bank of India, (2004) 10

SCC 451, while the L.P. A was pending in the High Court, a
terms of settlenment was arrived at on 23.7.1993 between the
Managenent of the Bank and the Reserve Bank Wrkers’
Federation. The relevant portion is as under

"Terns of settl ement

(i) The existing arrangenent or practice of engaging
persons on daily wages purely on tenporary and ad

hoc basis in Cass IV in various cadres shall be

di scontinued forthwth.

(ii) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(iii) \ 005\ 005\ 005\ 005\'005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(iv) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. . "

This Court in a recent judgnent in the case of

Raj ast han State Road Transport Corpn. & Os. Vs.
Zakir Hussain, (Ruma Pal & Dr. AR Lakshnmanan,JJ.),
(2005) 7 SCC 447, this Court held as under

"The respondent was a tenporary enpl oyee of

the appell ant Corporation on probation for a period
of two years. His services were terninated by an
order of term nation sinpliciter. ~The order was

i nnocuous and w t hout any stigma or evi

consequences visiting him Therefore, there was no
requi renent under the law to hold any enquiry
before term nating the services. - The courts bel ow
have al so erred in granting back wages al ong wth
reinstatement. Even otherw se, the respondent has
not |l ed any evidence before the trial Court except
his own ipse dixit to show that his services were
term nated on the ground of any all eged

m sconduct. Therefore, it was not obligatory on the
part of the Corporation to hold an enquiry before
term nating the services."

For the aforesaid reasons, we are of the opinion that
respondent No.1 has worked for 58 days on casual basis,
therefore, he is not entitled for any relief in his belated claim
The Hi gh Court, on erroneous view of the facts and

ci rcunst ances of the case, allowed the wit petition filed by
the respondent herein w thout taking into account the
categoric finding of fact that respondent No.1 had not

conpl eted 240 days of service in the Bank and held that this
wi Il not make much difference. |In our opinion, such a

casual approach is not warranted in the facts and

ci rcunst ances of the case. W, therefore, have no hesitation
in setting aside the order dated 4.9.2003 passed by the High
Court in CMWP. No. 35290 of 1996 and affirmthe order
passed by the Tribunal

In the result, the appeal succeeds. However, there
shall be no order as to costs.




