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ACT:

I ncome Tax Act, 1961, Sections 22 and 23-Conputation of
Income from house property-Building not in a habitable
condition after it was rel eased by Governnent consequent to
der equi si ti oni ng- Assesee cl ai mng rem ssi on in t he
conputation of incone of the entire  annual val ue and al so
deductions on account of insurance prenmium and nunicipa
taxes relating to the property- Permissibility of rem ssion
and deductions cl ai med-Conpetency of the H.gh Court to give
a direction to the Appellate Tribunal, enabling the Revenue
to tax incone from the property when the Revenue failed to
ask for a reference against Appellate Tribunal’'s deci sion-
Nature of Hi gh Court’s power in a reference case.

HEADNOTE:

The appel | ant -assessee, in his inconme tax return for
the assessment year 1962-63 (for which the previous year was
the cal endar year 1961) recited that the annual value of the
bui | di ng derequisitioned by the Govt. on 26-12-1960 was Rs.
1,23,672/-. However on the ground that the building had
remai ned vacant throughout the previous year, the assessee
clained a remission in the conputation of the inconme of the
entire annual value. The assessee also clainmed a deduction
on account of insurance prem um and nuni ci pal ‘taxes relating
to the property.

The Income Tax Oficer took the view that the property
was not in a habitable condition and did not adm't of
letting and therefore no question arose of applying the
provi sions of the Income Tax Act relating to the conputation
of incone fromproperty. Accordingly, he held that the
annual value as well as the vacancy claimhad to be ignored.
The assessee appeal ed to the Appel | ate Assi stant
Conmi ssi oner who held that although the property had
remai ned vacant, it possessed an annual val ue and shoul d be
consi dered for assessnent. On that view, he allowed the
deductions clained by the assessee. In second appeal, the
I ncome Tax Appellate Tribunal favoured the view taken by the
Income Tax O ficer and accordingly held that the claimto
deductions made by the assessee nust fail. The Tribunal, in
other words, affirmed that the property fell outside the
scope of s. 22 of the Act and, consequently, denied the
deductions. The Revenue appeared satisfied with the order of
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Appel late Tribunal. But, at the instance of the assessee a
reference was nade to the Hi gh Court. The Hi gh Court was of
the opinion that the Appel l ate Tribunal had ni sconceived
the law in holding that because the property was in a state
of disrepair it did not possess an annual value. As regards
the assessee’s claimto the specified deduction, it held
that while the insurance premium paid by it could be
allowed, there was no nerit in the claim on account of
vacancy rem ssion and paynments of nunicipal taxes. Hence the
appeal by special leave to this Court.

Di sm ssing the appeal, the Court,
N

HELD : 1. Wether the Hi gh Court was right in including
a direction to the Appellate Tribunal to take into account
the annual value of the property

429
will depend on the appreciation of the true scope of the
reference taken to the H gh Court. The question referred

to the H'gh Court ~was rooted in the fundanmental subni ssion
of the  assessee that the property possessed an annual val ue
for the purpose of Section 22 and it was, therefore,
entitled to the vacancy remission and other deductions
clainmed by it. The frame of the question indicates that it
has two parts, whether the Appellate Tribunal was right in
holding that in conputing the income from property the
prem ses 3, @n Foundry, possessed an annual value and
whet her the Appellate Tribunal was right in-disallowng the
vacancy remission ‘and other deductions in respect of that
property. [434C E

Unl ess the property fall within the scope of Section 22
there was no occasion for considering the assessee’s claim
to the deductions. The Hi gh Court al so, when considering the
reference, exam ned the question in its bi furcated
character. But although bifurcated, the thrust 'of the
question was directed to the consideration of the deductions
claimed by the assessee. Wether the property possessed an
annual value was necessary to determine solely /for the
purpose of considering the claimto deductions. Unless the
assessee was interested in those deductions it would not
have asked for a finding that the property possessed an
annual value. The High Court, was, therefore, “right .in
exam ning both parts of the question and in deternining
whet her the property had an annual val ue and the deducti ons
cl ai med were permissible. [434E-Q

The High Court had to consider the first part of the
guesti on because that was the very case of the -assessee
throughout from the earliest stage of the proceeding. The
need for the determ nation whether the property has an
annual value arises only if it is found that on the terns of
the statute the assessee is otherwise entitled to the
deductions clained by him |If those deductions -are not
perm ssible under the relevant section, no question arises
of exam ning whether the property has an annual " value.
Viewed in that light, the determnation of the question
whet her the property has an annual value falls into its
proper place. [434G H, 435A]

2. It is not open to the Revenue to contend that even
though the claimto deduction nust otherwise fail, the
guesti on whet her the property has an annual val ue rnust stil
be considered. |If the Revenue intended that the H gh Court
shoul d det erm ne whether the property had an annual val ue as
a question independent of its finding on the admssibility
of the deductions, the Revenue should have applied to the
Appellate Tribunal for a reference to the H gh Court
accordingly. It did not ask for a reference and, therefore
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it is not entitled to raise that contention now [435A-C
However, the only way of |looking at the case, is
whet her on the assunption that the property has an annua
value and falls within the scope of Section 22, the assessee
is entitled to the deductions under Sections 23 and 24. If
he is entitled to any of those deductions, then in order to
establish the foundation in which the deductions can be
rooted it wll be necessary to determne whether the
property possesses an annual value. That is what the High
Court did, and the observations made by it nust be construed
accordingly. It my be that the deduction to which the
assessee is found entitled runs to a far smaller figure than
the annual value property attributable to the property. In

that event the consequence will be a net annual value of
sone significance. And this will be the consequence
not wi t hst andi ng t hat

430

the reference is at the assessee’s instance and no reference
at all | has been brought by the Revenue. The result appears
anonal ous, but after all it is for the assessee to choose

whet her or__not he wi shes'to take a reference to the High
Court, and if he is found entitled to even one of the
deductions cl ai ned by him and effect cannot be given to that
claim wthout the  annual value of the property being
conputed he has only to thank hinsel f. [435C F]

3. The Hi gh Court, on a reference before it, does not
act as a court of appeal. The jurisdiction s advisory and
no more. The High Court is enpowered to decide the question
of law referred to it, and toreturn its answer to the
Appel l ate Tribunal. The Appellate Tribunal then takes up the
appeal and disposes it of —confornably with the answer
returned by the High Court. It is not part of the
jurisdiction of the High Court to interfere and nodify or
set aside the appellate order of the Tribunal. [435F-H

4. The proviso to Section 23 (1) of the Income Tax Act,
1961 can be availed of only if the property is in the
occupation of a tenant. It would seem so on the | anguage of
the proviso. The assessee does not rest his claimon any
ot her provision of law. In the circunstances, the Hi gh Court
is right in denying the claimin respect of nunicipal taxes.
[ 436G H]

5. The provisions of the Income-Tax Act relating to the
charge on incone apply inrelation to a specific assessnent
year and the provisions of the Act providing for the
conputati on of the chargeabl e incone (which includes taking
into account permssible deductions in the —conputation of
the incone chargeable under different heads) apply, in the
absence of anything to the contrary, inrelation to the
rel evant previous year. The total inconme of the previous
year needs to the computed, and the different provisions
relating to the conputation of income must be ‘read and
applied in the context of the facts and circunstances
obtaining during that year, unless the context suggests the
contrary. Consequently, when reading s.24(2) (ix) of the
Income Tax Act, 1961 which speaks of property which is let
and which was vacant during a part of the year, the Court
nmust read it to nean property which was let during the
previous year and was vacant during a part of the year. It
cannot refer to property which was not let at all during the
previous year. [437D E

In the present case, there is no evidence to show that
it was ever given out by the assessee that the property was
available for letting. The assessee is not entitled to the
deductions clained by it in respect of municipal taxes and a
vacancy rem ssion. [437F]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

Mahar aj adhi raja of Darbhanga v. Comm ssi oner of Incone
Tax, Bihar and Orissa, A l.R 1931 Patna 223; distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2183 of
1972.

Appeal by Special Leave fromthe Judgnent and Order
dated 28-7-1970 of the Calcutta Hgh Court in Incone Tax
Ref erence No. 45 of 1969.

F. S. Nariman and M. M Kshatriya for the Appellant.

S. T. Desai, K C . Dua, Mss A Subhashini for the
Respondent .

431

S. Chaudhary. D. N. ~Gupta and T. A Ramachandran for
t he Respondent |ntervener.

The Judgrment of the Court was delivered by

PATHAK, J.-This appeal by special leave is directed
agai nst .the judgnent of the Calcutta Hgh Court on a
guesti on concerning the computation  of income from house
property under the Incone-tax Act, 1961

The assessee, a private Ilimted conpany, is the owner
of the property described as 3, Gun Foundry Road. Originally
it housed a jute baling press. The property was

requi sitioned by the Wst Bengal Governnent in 1951. It was
rel eased to the assessee on Decenber 26, 1960, after being
used for housing refugees. Evidently, the building had not
received the care it deserved, for when the assessee resuned
possession he found it in a sorry state.

The assessee filed an income-tax return for the
assessment year 1962-63 (for which the previous year was the
cal endar year 1961), and the return recited that the annua
value of the building was Rs. 1,23,672. However, ' on the
ground that the building had remai ned vacant throughout the
previous year, the assessee <clainmed a remssion in the
conputation of the incone of the entire annual value. The
assessee also clained a deduction on account of i nsurance
prem um and nunici pal taxes relating to the property.

The Income-tax O ficer took the view that the property
was not in a habitable condition and did not - adnmt of
letting and therefore no question arose —of applying the
provisions of the Income Tax Act relating to the conputation
of incone fromproperty. Accordingly, he held that the
annual value as well as the vacancy claimhad to be ignored.
The assessee appeal ed to t he Appell ate Assi st ant
Conmi ssioner, who held that although the property had
remai ned vacant, it possessed an annual val ue and shoul d be
consi dered for assessnent. On that view, he allowed the
deductions clained by the assessee. In second appeal, the
I ncome Tax Appellate Tribunal favoured the view taken by the
Income Tax O ficer and accordingly held that the claimto
deductions made by the assessee nust fail. The Tribunal, in
ot her words, affirmed that the property fell outside the
scope of S. 22 of the Act and, consequently, denied the
deducti ons.

The Revenue appeared satisfied with the order of the
Appel late Tribunal. But, at the instance of the assessee, a
reference was nmade to the Hgh Court at Calcutta on the
foll owi ng question: -

"Whether on the facts and in the circunstances of
the case and on the interpretation of sections 22 and

23 of the
432

I ncome-tax Act, 1961 the Tribunal was right in holding
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that in conmputing the incone fromproperty the bonafide

annual value of the property at 3, Gun Foundry Road,

Cal cutta has not to be taken and in disallow ng the

vacancy remission and other deductions in respect of

the aforesaid property ?"

The High Court was of opinion that the Appellate
Tri bunal had m sconceived the law in holding that because
the property was in a state of disrepair it did not possess
an annual value. As regards the assessee’s claim to the
speci fied deductions, it held that while the insurance
premumpaid by it could be allowed, there was no nerit in
the claim on account of vacancy rem ssion and paynent of
nmuni ci pal taxes. Accordingly, the Hi gh Court recorded: -

"On the first part of the question we hold that
the Tribunal was wong in holding that there was no
annual value of this property No. 3, Gun Foundary Road
and that it was outside the scope of section 22 of the
| ncone-tax Act, 1961. W hold and we are of the opinion
that 'this property has an annual value in the facts and
circunstances of the case and it should be taken into
account in the light of the principles and observations
we have nade above. W therefore set aside that part of
the order of the Tribunal and answer the question
accordingly. The answer to this first part of the
guestion is in the negative. The answer to the second
part of the question follows from the answer to the
first part of the question and is ‘that the only
deduction in the facts and ci rcunmstances of the present
ref erence which ‘the assessee can get is the deduction
for insurance prem umpaid. We hold further on this
part of the question that the other deductions, nanely,
(a) vacancy renission and (b) rmunicipal taxes are not
perm ssible and the assessee is not entitled to claim
themin the present reference. W answer the 'second
part of the question accordingly.

The Tribunal, therefore, will dispose of the case
conformably to this judgnent and the interpretation of
the principles enunciated herein under section 260 of
the Incone-tax Act, 1961."

At the outset a serious controversy arose before us on
the point whether the High Court was right in including a
direction in its judgnent that the Appellate Tribunal should
take into account its finding
433
that the property possessed an annual value. The assessee
says that when the Appellate Tribunal had held that the
property did not fall within the scope of s. 22, it was for
the Revenue, in case it desired to charge the assessee on
income from this property, to apply for a reference to the
High Court. It is wurged that the Revenue having omitted to
do so, it was not open to the H gh Court to nmake an order
enabling the Revenue to tax any incone fromthat property.
On behal f of the Revenue, the subm ssion is that inasmuch as
the assessee had taken the case in reference to the High
Court for an adjudication on the deductions clained by it
the point whether the property possessed an annual val ue and
its income was chargeable was directly raised by the
assessee itself, and therefore, the Hi gh Court was right in
rendering a decision on this point.

"I ncome from house property” is one of the heads into
which different categories of inconme included in the tota
i ncome have been classified. For the purpose of conputing
"income from house property", a code of provisions is
incorporated in ss. 22 to 26 of the Act. S. 22 declares that
the annual value of property consisting of buildings or
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| ands appurtenant thereto in the ownership of the assessee,
excepting such portions of the property occupied for any
busi ness or profession carried on by him of which the
profits are chargeable to income tax, shall be chargeable to
i ncome tax as "income from house property". The annual val ue
is determned after nmking a deduction on account of
nmuni ci pal taxes. The incone from house property is then
subject to the deductions set forth in Sec. 24. The
deductions are nmade for the purpose of computing the net
figure of the income from property.

In order to decide whether the H gh Court was right in
including a direction to the Appellate Tribunal to take into
account the annual value of the property, it is necessary to
appreciate the true scope of the reference taken to the High
Court. The |Income Tax O ficer had found that the property,
having regard to its condition, was not capable of being |et
to tenants and therefore the gross value and the deductions
claimed had to be ignored. The assessee was aggrieved by
that finding. It nust be renenbered that in its return the
assessee had indicated that the property possessed an annua
val ue of Rs. 1,23,672 unless the wproperty had an annua
value, it believed, it <could not be entitled to the
deductions clained by it. ~In appeal before the Appellate
Assi stant Comm ssioner, its case was that the property could
not be ignored for the purposes of the Incone-tax Act. The
contention was accepted by Appellate Assistant Conmi ssioner
who hel d that the annual val ue of the property could not be
434
ignored and further that the vacancy remi ssion and other
deductions cl ai ned by the assessee were adm ssible. Wen the
Revenue proceeded in appeal to the Appellate Tribunal it
urged that the assessee was not entitled to the deduction
clainmed in respect of the property. The Appellate Tribuna
considered the evidence relating to the condition of the
bui |l di ng, and was of opinion that the building was not in a
habi table condition and it could not be said that the
property could be reasonably let out at any particular
annual value. In its opinion, the property fell outside the
scope of Section 22 and, therefore, the Income Tax O ficer
was right in ignoring the property altogether and in not
conputing any profit or loss in respect of it. The Appellate
Tri bunal set aside the order of the Appellate Assistant
Comm ssioner and restored the order of the Income Tax
Oficer. It was in the context of this train of proceedings
that the assessee now took the case in referenceto the High
Court. The question referred to the H gh Court was rooted in
the fundamental subnission of the assessee that the property
possessed an annual value for the purpose of Section 22 and
it was, therefore, entitled to the vacancy rem ssion and
ot her deductions <clained by it. The franme of the question
indicates that it has two parts, whether the “Appellate
Tribunal was right in holding that in conputing the incone
fromproperty the premses 3, GQun Foundry, possessed an
annual val ue and whet her the Appellate Tribunal was right in
di sall owi ng the vacancy rem ssion and other deductions in
respect of that property. Plainly, unless the property fel
within the scope of Section 22 there was no occasion for
consi dering the assessee’s claimto the deductions. The High
Court also, when considering the reference, examned the
guestion in its bifurcated character. But al t hough
bi furcated, the thrust of the question was directed to the
consi deration of the deductions clained by the assessee.
Wet her the property possessed an annual val ue was necessary
to determ ne solely for the purpose of considering the claim
to deductions. Unless the assessee was interested in those
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deductions it would not have asked for a finding, that the
property possessed an annual value. The H gh Court was,
therefore, right in examning both parts of the question and
in determining whether the property had an annual val ue and
the deductions clainmed were permssible. The assessee can
have no quarrel with the H gh Court considering the first
part of the question, because that was the very case of the
assessee throughout from the earliest stage of the
proceedi ng. From what has gone before it is apparent that
the determ nation whether the property has an annual val ue
arises only if it is found that on the terms of the statute
the assessee is otherwise entitled to the deductions clainmed
by him If those deductions are not permn ssible under

435

the relevant section, no question arises of exanining
whet her the property has -an annual value. Viewed in that
light, the determ nation of- the question whether the
property has an annual value falls into its proper place. It
cannot ' be contended t hat even though the claimto deductions
nmust otherwise fail, the question whether the property has
an annual - value nust still be considered. Such a contention
is not open to the Revenue. |f the Revenue intended that the
Hi gh Court should determ ne whether the property had an
annual value as a question independent of its finding on the
adm ssibility of the deductions, the Revenue should have
applied to the Appellate Tribunal for ~a reference to the
H gh Court accordingly. It did not ask for a reference and,
therefore it is not' entitled to raise that contenti on now.
It seems to us that there is only one way of |ooking at the
case, and that is whether —on the assunption. that the
property has an annual —value and falls within the scope of
Section 22, the assessee is entitled tothe deductions under

Sections 23 and 24. |If he is entitled to any of those
deductions, then in order to establish the foundation in
whi ch the deductions can be rooted it will be necessary to

determ ne whether the property possesses an annual val ue.
That is what the H gh Court did, and the observations nade

by it nust be construed accordingly. It my be'that the
deduction to which the assessee is found entitled runs to a
far smaller figure than the annual val ue property
attributable to the property. In that event the consequence
will be a net annual value of sone significance. And this
will be the consequence notw thstanding that the reference

is at the assessee’s instance and no reference at all has
been brought by the Revenue. The result appears anonal ous,
but after all it is for the assessee to choose whether or
not he w shes to take a reference to the High Court, and if
he is found entitled to even one of the deductions claimed
by him and effect cannot be given to that clai mwthout the
annual value of the property being conmputed he has only to
thank hinsel f.

At the same tinme, we nust point out that the High
Court, after holding that the property has an annual val ue,
has erred in stating that it sets aside that part of the
order of the Appellate Tribunal. The H gh Court, on a
reference before it, does not act as a court of appeal. The
jurisdiction is advisory and no nore. The High Court is
enpowered to decide the question of lawreferred to it, and
to return its answer to the Appellate Tribunal. The
Appel l ate Tribunal then takes up the appeal and di sposes it
of conformably with the answer returned by the H gh Court.
It is not part of the jurisdiction of the High Court to
interfere and nodify or set aside the appellate order of the
Tri bunal
436
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As has been said earlier, the H gh Court considered
both parts of the question referred to it, whether the
property possessed an annual val ue and whet her the
deductions clained by the assessee were admissible. It
exam ned first whether the deductions were admssible. It
found that the amount of Rs. 689 paid on account of fire
i nsurance premium in respect of the property was deductible
fromthe annual value wunder s. 24(1) (ii). Regarding the
claimunder s. 24(1) (ix) on account of vacancy remni ssion
it disallowed the deduction on the ground that the property
was not let during the previous year. The claimto deduction
under s. 23 of the nmunicipal taxes paid in respect of the
property was also rejected in the viewthat the municipa
taxes could be deducted only if the property was in the
occupation of a tenant. The High Court then turned to the
fundanental question whether the property possessed an
annual value for the purpose of s. 22, and held that nerely
because the building was in a 'state of disrepair it could
not be predicated that it had no annual value. |In the
result, on the question referred by the Appellate Tribuna
it returned the opinion that the -~ property possessed an
annual value and that the -assessee was entitled to a
deduction in respect of insurance premniumonly.

In this appeal, the only question is whether the Hi gh
Court is right in'holding that the assessee is not entitled
to any deduction on / account of nunicipal taxes and the
vacancy remission clainmed by it.

The claim to the deduction of municipal taxes is nade
under the proviso to s. 23(1). The proviso reads:

"Provided that where  the property is in the
occupation of a tenant, the taxes levied by any |oca
authority in respect of the property are under the | aw
aut hori sing such |evy, payable wholly by the owner, or
partly by the owner and partly by the tenant, a
deduction shall be nade equal to the part, if any, of
the tenant’s liability borne by the owner."

It is imediately apparent that the proviso to’'s. 23(1)
can be availed of only if the property is in the occupation
of a tenant. It would seem so on._ the |language of the
provi so. The assessee does not rest his claimon any other
provision of law. In the circunmstances, the Hi gh Court is
right in denying the claimin respect of nunicipal taxes.

The next deduction clainmed requires the consideration
of s. 24(1) (ix) of the Act.

437
S. 24(1)(ix) reads :

"24 (1) Income chargeable wunder the head ’Incone
from house property’ shall, subject to the provisions
of subsection (2), be conputed after making the
foll owi ng deductions, nanely: -

XX XX XX XX XX

(ix) Where the property is let and was vacant
during a part of the year, that part of the ' annua
val ue which is proportionate to the period during which
the property is wholly wunoccupied or, where the
property is let out in parts, that portion of the
annual value appropriate to any vacant part, which is
proportionate to the period during which such part is
whol Iy unoccupied. . ... "

The question is whether the property, 3 Gun Foundry
Road, which admttedly has renained vacant since Decenber
26, 1960 can attract s. 24(2)(ix). It is plain that it
cannot. The provisions of the Incone-tax Act relating to the
charge on incone apply in relation to a specific assessment
year and the provisions of the Act providing for the
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conputation of the chargeable incone (which includes taking
into account permssible deductions in the conputation of
the incone chargeable under different heads) apply, in the
absence of anything to the contrary in relation to the
rel evant previous year. The total income of the previous
year needs to be conputed, and the different provisions
relating to the conputation of income nust be read and
applied in the context of the facts and circunstances
obtaining during that year, unless the context suggests the
contrary. Consequently, when reading s. 24(2) (ix) which
speaks of property which is let and which was vacant during
a part of the year, we nust read it to nean property which
was let during the previous year and was vacant during a
part of the year. It cannot refer to property which was not
let at all during the previous year. In the present case,
there is no evidence to showthat it was ever even given out
by the assessee that the property was available for letting.
W  were referred to Mahar ajadhiraja of Darbhanga v.
Conmi ssi oner of Inconme-tax, Bihar. and Orissa, (1) where it
was observed by the Patna High Court that s. 9 (1) paragraph
7 of the lnconme Tax Act, 1922 could be invoked in a case
where a house not in the .occupation of the owner was
habitually let to tenants and the vacancies referred to are
vacanci es between the di fferent tenancies, or a house though
not let is dismantled  and shut wup by 'the owner. W have
carefully read the judgnent

438

delivered by that High Court, and it appears that the
observation is a mere obiter. The actual point for decision
was in fact quite different.” It was a case where the
assessee, who owned several —houses kept them furnished and
open for his residence and never let themto any tenant, and
he did not occupy sone of themduring the rel evant previous
year. He clained a vacancy rem ssion in respect of them The
Hi gh Court, in our opinion, rightly rejected the claim It
may also be pointed out that the statutory provision
considered there was naterially different from 'the one
bef ore us.

In our judgnment, the assessee is not entitled'to the
deductions clained by it in respect of municipal taxes and a
vacancy rem ssion. The Hgh Court is right in its view.in
respect of this part of the case.

The appeal is dismssed. There is no order as to costs:
S R Appeal dism ssed.
439




