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A.P. Msra & Doraiswany Raju

JUDGVENT:
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Leave granted.
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The appellant-Al | ahabad bank the decree-holder has
raised a question, /whether after an order passed in
execution proceedings for the sale of plant, nachinery and
noveabl e lying at the factory, can the same court |ater pass
an order for sale of the factory of the conpany as a ‘going

concern’. The subm ssion is, by introducing into the sale
of the factory as a ‘going concern’ has in fact, nullified
t he execution itself. In order to appreciate t he

controversy we are hereunder giving short essential facts.

The appel | ant- Al | ahabad bank the decree-holder is a
secured creditor of Rishra Steels Linmted respondent no.4
the judgnent-debtor. On 19th Decenber, 1990 the
appel l ant-bank filed a suit against the said conpany
represented by the Oficial Liquidator in the H gh Court for
a decree for Rs.4,06,90,548/- together with-interest. On
15th July, 1996 a decree was passed by the Calcutta High
Court for Rs.3,47,94,232.85 together with —interest. The
decree provided; paynment of decretal anpbunt in 60 equa
nonthly installments on and from 12th Septenber, 1996; in
default the petitioner was entitled to sale the suit
properties by public auction or private contract. No appea
was preferred fromthis order nor any installment was paid
by the judgnent-debtor. On the 26th August, 1997 the
appel | ant-bank applied for execution of decree for/ the
aforesaid anpunt along with interest. It is relevant to
refer that the aforesaid judgment-debtor-conpany went' into
[iquidation wunder the order of the winding up dated 4th
June, 1990.

On 12th Decenber, 1997 the Hi gh Court appointed the
Oficial Liquidator in the said execution case, to take
possession of the assets of the conpany and directed it to
take steps for the sale of the assets of this conpany. The
rel evant portion of this order is quoted hereunder

"The O ficial Liquidator is appointed Receiver for the
purpose of making an inventory of the assets of the Conpany
liquidation (in liquidation) and have the same valued by a
qualified Valuer for the purpose of sale of the said assets.
The conditions for such sale shall be settled by himsubject
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to confirmation by this Court."

On 19th Decenber, 1997 this order was nodified by
directing that order for sale nust be linted to the
security of Allahabad bank, which has been plant, nachinery
and other noveable assets as nentioned in the schedule to
the decree. The relevant portion of this order is also
qguot ed her eunder

“In the order for the sale on the application of the
secured creditor Allahabad Bank, the sane nust be limted to
its security and the order dated 12.12.97 is nodified to the
above extent..... At the tinme of settling the above sale, the
guestion as to whether the suit of the conpany can be sold
as a going concern shall be considered."

Thereafter the Hi-gh Court through its order dated 23rd
February, ~ 1998 directed the Oficial Liquidator to publish
an advertisenment inviting offers for sale of the assets of
the conmpany -in liquidation as a ‘going concern’. The
rel evant portion of this order is also quoted hereunder

"The O ficial Liquidator is directed to appoint a Val uer
in terns of the order dated 12th Decenber, 1997 passed by
this Court. Such valuation is to be nmade within 16th March
1998. Upon such valuation being mde, the Oficia
Li qui dator shall, ‘thereafter, publish advertisenments within
13th April, 1998, inviting offers for sale of the factory
and assets of the Conpany in liquidation as a going
concern...... The O ficial Liquidator shall nention in his
sal e notice that the intending bidders shoul d be prepared to
re- enploy the worknmen stated to be 468 in nunber. 'In their
offers and bidders shall indicate as to whether they are
prepared to pay all the arrear dues of the worknmen and if so
the manner in which they proposed to pay off the said dues.
It should be nentioned in the said notice that the sale
shal | be subject to confirmation by this Court."

Anot her order dated 10th July, 1998 was passed by the
Hi gh Court directing the Official Liquidator to sale all the
assets of the conpany in liquidation as a “going concern’
On these facts, the subm ssion, on behalf of t he
appel | ant-bank is that respondent no.4 R shra Steels Linmted
the judgnent-debtor was not functional even before the date
of winding upi.e. it is not a running concern since |ast
nore than ten years. The argunent is, by order dated 19th
Decenber, 1997 the court directed for the sale of plant,
machi nery and noveable which are security of  the  bank
There could be no difficulty in execution in terns of this
order. This is natural also to first get satisfaction from
the securities which stood for the | oan. But subsequent
order directs sale of the entire assets of the conpany as a
‘going concern’. This nmeans revive the conpany first to
nmake it operational, re-enploy its enployees, which would
i nvol ve huge investnent by the prospective buyer, an
Her cul ean task, maki ng execution practically infructuous.

On these facts the appellant-bank has filed these
appeal s against two orders dated 23rd February, 1998 and
10th July, 1998. Learned counsel submits, the Division
Bench of the H gh Court fell in error in not directing
plant, machinery and securities to be sold separately, by
this, wvast land and building of the factory would still be
left, which would fetch much higher price, which may cover
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the total balance liabilities of the conpany in |iquidation
On the other hand, selling of the factory as a ‘going
concern” wth a rider to absorb all the enpl oyees woul d not
only bring |ow sale price but would negate the execution of
the decree.

On the other hand the subm ssion on behalf t he
j udgrment -debtor and on behalf of the worknen is such an
order is just and proper as it brings back workers to earn
their livelihood and simultaneously it would satisfy the
decr ee.

It is not in dispute that the appellant-bank is the only
secured creditor as against the said judgnment-debtor conpany
in liquidation. The total decree along with interest till
31st  August, 1999 recorded is Rs.8, 29,48, 725. 72p. It is
true, the court must find that-nethod of sale of the assets
or of the conpany, which brings maxi mumprice to satisfy its
creditors. This may, 1in a given case, include recovery
through ‘instalnments out of the production of the conpany.
This would depend on the potentiality, viability and health
of a conpany. Sonetines when conpany is taken over under
Section 29 of the Financial Corporation Act, corporation my

run or get the factory run to recover the loan. [|n another
set of cases, where conpany has beconme non- functional

si ck, due to its heavy debt, |ack of production

nm smanagenment etc. then possibility of its revival s
exam ned through expert statutory body the BIFR It is only
after scrutiny a decision is nade to help in revival. It
may order if no revival is possible. |f conpany agrees with
conditions inposed under any scheme framed by BIFR if
revival is possible such conmpany may be brought = back as
running concern, wth hope of its revival. But, if a
conpany has reached a skel eton stage, where its revival is
not possible, its assets are sold, to pay back the
creditors. In the present case, undisputedly an order of

winding up was passed as far back as on 4th June, 1990.
There is nothing on the record to show even any attenpt was
nmade by the judgnment-debtor respondent-conpany for its
revival nor there is any thing on the record, to show that
there exist possibility of its revival. Subnission for the
appel l ant-bank in support of sale being as ‘going concern

is made under the garb and in the nane of ‘workers’ to
resi st the present execution.

Learned counsel for the appellant-bank strongly relies
on Union Bank of India vs. Oficial Liquidator H C of
Calcutta and Ors. 2000 (5) SCC 274. This was a case where
a conmpany was closed for about 17 vyears. The rel evant
portion is quoted hereunder

"It also appears that the Division Bench was persuaded
by the so-called synpathy for the workers, wi't hout
verification of the fact that the Conpany was cl osed before
17 vyears of sale. The Court has noted in the beginning
while narrating the subnission of the |earned counsel who
appeared for the benefit of the enployees that nore than 100
enpl oyees were starving to death and in the later para
stated that the Court was inforned by the | earned advocate
appearing for the enployees’ union that nore than 100
enpl oyees have already died. Wthout there being any
application on record and wi thout there being proper
verification of the facts fromthe parties concerned, it is
not just and proper to make such observations. It is not
i npossi ble that because of the |apse of 17 years, out of
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1200 workers who m ght have worked in the said factory 100
enpl oyees might have died a natural death. But in any
circunmstances it was unjustified to make a case over it and
to accept oral submissions and to dispose of the valuable
properties of a Conpany by stating that the sale of the
Conpany as a going concern was for the benefit of the
so-cal | ed enpl oyees who were not in enploynment."

Submi ssion is, applying this decision and in the absence
of any credible material the direction to sale the conpany
as a ‘going concern’ is not sustainable.

Learned counsel for the conpany in |iquidation and for
the enployees union, representing workers submits, for a
conpassi onate consideration, in the interest of workers; as
a last resort, attenpt be made; if possible, to get a buyer
who may take over the conpany as a ‘going concern’ and be
ready to pay the price to satisfy the decree and pay the
rest of the liability in~a phased nanner after t he
production starts.

VWhen indisputably the  order of winding up made on
4.6.1990 had becorme fi nal and conpany has becone
non-functional for |[ong, even BIFR could not cone to its
rescue and the attenpt of the workers union to resuscitate
t he conpany by  getting a commttee constituted for
managenment was repelled by a D vision Bench of the High
Court and this Court when the SLP filed by the workers Union
cane to be dismssed on 5.12.1997, it would no. doubt be
ironical and unjust to get order for the sale of the assets
of the conpany - as a going concern. But, at the sane tine
to give alast try to the fond hopes expressed on behal f of
the erstwhile workers, we consider giving one nore chance to
have it so done within a strict frame of time limt.

After considering subm ssion of the | earned counsel for
the parties, we are granting this indul gence, by pernitting
the sale of the conpany as a ‘going concern’ with certain
condi tions only.

The O ficial Liquidator for this purpose shall advertise
the sale of the conpany in liquidation-judgnent debtor as a
‘going concern’ as ordered by the Hi gh Court. Such
publication shall indicate that the reserve price, shall be
the ampunt equal to the total decree including -interest
whi ch has accrued upto 31st Decenber, 1999 in favour of the
appel | ant - bank, and shall also has to pay the bal ance
interest which accrues, till full paynent is nade. The
publication shall also indicate that purchaser has also to
pay the liabilities of other claimants in the proceeding for
the |iquidation of the conpany.

Since all the parties are represented before us,
including the Oficial Liquidator, we grant total period of
ten weeks from today, for concluding sale, wth the
aforesaid condition, including the period of advertisenent,
receiving offers etc. 1In case, it is not concluded wthin
this period, the order of the Hi gh Court directing the sale
of the conmpany as a ‘going concern’ shall stand set aside.
The O ficial Liquidator will then proceed to sell the assets
of the company first by selling the plant, nachinery and
ot her noveable assets and then the other assets in such a
manner to fetch the maxi mum price, keeping the interest of
all other creditors. OQut of the aforesaid proceed, first
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the decree in favour of the appellant-bank should be
satisfied and then to proceed to distribute the balance to
other «creditors in accordance with |aw Accordingly the
aforesaid two orders of the High Court dated 23rd February,
1998 and 10th July, 1998 stand nodified to the extent we
have passed this order. 1In these ternms these appeals stand
di sposed of. Costs on the parti es.




