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The following Order of the Court was delivered

In the year 1995 the respondent was elected as Zila Panchayat Adhyaksha in
District Sultanpur, State of U P. Certain conplaints were received agai nst
her where in the State Governnent directed an inquiry to be nade by the
District Magistrate who in his turn got the prelimnary inquiry conducted
through Additional District Magistrate (Establishment). Sultanpur. Acting
on the prelimnary inquiry report and a supplenentary report prepared by
the Additional District Magistrate, the State Governnent instituted a
formal inquiry and at the same time directed the respondent to be divested
of financial and administrative powers exercised by her in the capacity of
Zi | a Panchayat Adhyaksh.

Section 29 of Uttar Pradesh Kshetra Panchayat and Zila Panchayat Adhi ni yam
1961 (U.P. Act No. 32 of 1961), (hereinafter '"the Act’', for short) and Rule
4 of Uttar Pradesh Kshetra Panchayat and Zila Pachayats (Renoval of
Pramukhs, Up-Pramukhs. Adhyakshas and Upadhyakshas) Enquiry Rules. 1977
(hereinafter "Enquiry Rules’, for 'short) framed in exercise of the powers
conferred by Section 237 read with Sections 16 arid 29 of the Act provide
as under Act

Section 29. "Renoval of Adhyaksha or Upadhyaksha-(1) If in“the opinion of
the State Governnent the Adhyaksha or the Upadhyaksha while acting in place
of Adhyaksha. willfully omts or refuses to performhis duties or functions
under this Act or abuses the powers vested in himor is found to be guilty
of misconduct in the discharge of his duties or beconmes physicall!} or
mental ly incapacitated for performng his duties the State Governnent,

after giving the Adhyaksha or Upadl naksha. as the case may. be a reasonabl e
opportunity for explanation ma\ by order renpbve himfromoffice and such
order shall be final and not open to be questioned in a Court of Law

Provi ded that where in an enquiry held by such person and in such manner as
may be prescribed an Adhyaksha or Upadhyaksha is prine facie found to have
conmitted financial and other irregularities such Adhyaksha or Upadhyaksha
shal | cease to exercise and performthe financial and adm nistrative powers
and functions, which shall, until he is exonerated of the charges in the
final enquiry, be exercised and perfornmed by a comittee consisting of
three el ected nmenbers of the Zila Panchayat appointed in this behalf by the
St ate Covernnent.

(2) XXX XXX XXX
(3) XXX XXX XXX
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Rule 4. Prelimnary enquiry-(1) The State Governnent May, on the receipt of
a conplaint referred to in Rule 3, or otherw se appoint an officer not
bel ow the rank of an Additional District Mgistrate in the case of a
Pramukh or Up-Pramukh and District Magistrate in the case of an Adhyaksha
or Upadhyaksha to conduct a prelimnary enquiry with a view to finding out
if there is a prima facie case for a formal enquiry in the matter.

(2) The officer appointed under sub-rule (1) shall conduct the prelimnary
enquiry as expeditiously as possible and subnmit his report to the State
Government within a fortnight of his having been so appointed.”

The i nmpunged order divesting the respondents of her powers was put in issue
by the respondent by filing a wit petition in the High Court of U P. at

Al | ahabad. The principal plea raised on behalf of the respondent was that
the conpl ai nts agai nst _her were false and politically nmotivated as
respondent did not belong to the same political party as was ruling the
State and that the prelimnary inquiry held under Rule 4 was the foundation
of the inpugned order which inquiry, the respondent being an Adhyaksh.
coul d have been held only by District Magistrate and not by an Additiona
District Magistrate, and therefore, the inquiry was a nullity having been
hel d b\ an officer not conpetent to hold the sane, anmi hence, irrelevant to
serve as foundation for the inmpugned order The High Court In its inpinged
judgement dated 11.9.1998 delivered In a Division Bench directed the

i mpunged order to be quashed hol ding the prelimnary enquiry conducted by
an Additional District Magistrate to be inconpetent and vitiated. The

subm ssi on nade on behalf of the State that District Mgistrate included an
Additional District Mugistrate, and therefore an inquiry held b> an
Additional District Mgistrate could not be said to be inconmpetent, was
rejected. On 19.11.1998 the State filed this petition seeking special |eave
to appeal under Article 136 of the Constitution. Subsequently, |eave was
granted and the petition was converted into a Cvil Appeal. The respondent
was noticed and has vehenently opposed the appeal

At the hearing it was submtted by the |l earned counsel for the State of

U P. that the appeal has becone infructuous in the sense that the term of
the respondent as Zila Panchayat Adhyaksh has already come to an end but
the State of Uttar Pradesh was interested in having the |egal issue decided
as the interpretation placed by the H gh Court on Rule 4 was causing
serious inconveni ence to adm nistration as several conplaints were being
received and the District Magistrate could not be expected to be entrusted
with the burden of inquiring himself into all the conplaints.

We have heard the | earned counsel for the parties it was submtted on
behal f of the appellant State that under C ause (14) of Section 2 of the
Act the term’'District Magistrate’ has been defined to nean 'the district
magi strate appoi nted under Section 20 of the Code of Crimnal Procedure,
1973. Section 20 of the Code of Crimnal Procedure. 1973 contenplates the
State CGovernnent appointing as many persons as it thinks fit to be
Executive Magistrates and one of them being appointed to be the District
Magi strate. The State Governnent may appoi nt any Executive Magi strate to be
an Additional District Magistrate and such Magistrate shall have such of
the powers of a District Magistrate under the Code or under any other |aw
for the time being in force as may be directed by the State Government.
Section 23 provides that all Executive Magistrates, other than the
Additional District Magistrate, shall be subordinate to the District

Magi strate. The District Mgistrate may. fromtinme to tinme, nmake rules or
gi ve special orders, consistent with the Code as to the distribution of
busi ness anbong the Executive Magi strates subordinate to himand as to the
al l ocation of business to an Additional District Magistrate. The | earned
counsel for the State submtted that sub-section (1) of Section 23 of
Cr.P.C. suggests that an Additional District Mgistrate is not subordinate
to the District Magistrate, and therefore. is conpetent to hold an inquiry
agai nst Adhyaksha or Uphadhyaksh within the nmeaning of Rule 4. On the other
hand, |earned counsel for the respondent subnmitted that sub-section (2) of
Section 23 contenpl ates business to an Additional District Mgistrate being
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all ocated by the District Magistrate and in a sense he is subordinate to
the District Mgistrate.

Be that as it may, the decision in this appeal has been rendered nerely
academc as in spite of this Court entering into interpretation of rel evant
provi si ons woul d not pass any consequential order inasnuch as the term of
the respondent as Zila Panchayat Adhyaksh is already over. W are indeed

di stressed to notice the tendency on the part of the State Governnent in
filing a special |eave petition devoid of merit and certainly avoi dabl e and
keepi ng the sane pending in this Court for a period of over four years. Lot
of confusion and uncertainty must have prevailed in the State of U P. on
account of the legal issue having been entrusted by the State Governnent
for decision by this Court where a mnor anendnent in the rule would have
served the purpose and clarified the law. Instead of putting its own house
in order, the State Governnent has indulged into the luxury of litigation
by addi ng to the number of pendency of cases.

It is careless and clunsy drafting of Rule 4 which is responsible for the
situation. The draftsman of the rules has clearly used the term’'District
Magi strate’ “as distinct fromthe term’ Additional District Mgistrate' . The
definition of District Magistrate in C ause (14) of Section 2 of the Act is
not applicable if there be something repugnant in the subject or context.
The very use of Additional District Magistrate’ and 'District Magistrate’
in the same rule, consisting of one sentence, clearly suggests that the two
terns are used in two different neanings. The H gh Court appears to be
right in holding that an inquiry against a Pramukh or Uppramukh can be held
by an of ficer not below the rank of an Additional District Mugistrate while
as agai nst Adhyaksh or Upadhyaksh-these two being denocratically elective
of fices, higher in status than that of Pramukh or Uppramukh, the inquiry
shoul d be held by the District Mgistrate. The contenti on advanced on
behal f of the State of U P. before the H gh Court as al so before this Court
runs counter to the language of the rule drafted by its own executive w ng.
Once the flaw was pointed by the H gh Court, the State of U P. should have
promptly removed the flaw in the rule by anending the sanme instead of
filing special |eave petition and keeping the certainty of lawin
suspension The State is one of the largest litigants and such tendency on
the part of the State of adding to the bul k of pending cases when it can be
avoi ded by taking a quick and convenient step of amending its own rule has
to be deprecated.

The appeal is dismissed with costs. In.addition, the State of UP. is
directed to pay an anpbunt of Rs. 2.500 to the Suprene Court Legal Services
Conmi tt ee.




