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ACT:

I ndi an Contract Act (9 of 1872), s. 43-Liability to
pay rent-If joint.

Bi har Tenancy Act, ss. 67(1), 184 and 193-
Limtation-Pl ea not' taken in witten statement-Arrears of
rent--Rate of interest.

HEADNOTE:

The plaintiffs defendants 5 to 7 and the ancestor of
defendants 8 to 13 leased the forest rights in theft
villages to defendants 1 and 2 at an annual rental. The
deed mentioned the share of each | essee and the annual | rent
for the purpose of indicating what anount would be
contributed by each .of them towards the rent jointly
payable by them It was stated in.the |ease that the entire
| ease woul d be terminable on default of paynent of rent for
two. consecutive years and the | essee shall pay interest at

Re. 1 per cent in case of default, and that the | essors
either separately or jointly shall realise the anount
according to their choice. Defendant 3 was a transferee of
a portion of Ilessees’ interest from defendant 1. The
plaintiff-lessors flied a suit in Septenber 1954 clainmng a
decree of their share of rent for 1356 to 1360 Fasli and
i nterest thereon. The plea that suit was. ~barred by

[imtation was not taken in the witten statenent .
Defendant 2 died and his heirs were substituted as
defendants 2 and 2(a). The trial court decreed the suit. On
appeal, the H gh Court held that (i) the defendants 1 to 3
were liable to pay the anmount of the annual rent up to the
extent of their respective shares; (ii) as the |ease  deed
granted a lease of forest rights, the suit was governed by
Art. 2(b)(1) of Schedule H of the Bi har Tenancy Act, 1885
and consequently the suit in respect of rent for 1356 and
1357 Faslis was barred by limtation;, and (iii) in view of
s. 67 of the Bihar Tenancy Act the plaintiffs could claimat
the rate of 61/2% per annum only.

In appeal. this Court,

HELD: The defendants 1 to 3 were jointly and severally
liable to pay the plaintiff’'s share of the rent for 1358,
1359 and 1360 Faslis and sinple interest thereon at 61/4%
per annum up. to date.

(i) The deed nentioned the share of each |essee and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

the annual rent for the purpose of indicating what anount
would be contributed by each of them towards the rent
jointly payable by them The joint liability of the | essees
was clearly indicated by the provision that the entire | ease
woul d be term nable on default on payment of rent for two

consecutive years. Having regard to s. 43 of the Indian
Contract Act, 1872 defendants 1 and 2 were jointly and
severally liable to pay the rent, and the liability of

def endant 3 stood on the sane footing. [362 H -363B]

(ii) Under s. 184 of the Bihar Tenancy Act a suit
instituted after the expiry of the period of limtation is
liable to be dismssed though limtation is not pleaded.
The respondent was rightly allowed to raise the
361
point of linitation though the plea was not taken in the
witten statenent. [363 (

The |ease-deed granted a lease in respect of forest
rights ~only. 't gave the |lessees the right to cut and
appropriate trees of certain types and the fruits and
flowers ‘of certain fruit bearing trees. The right to open
roads and to construct buildings were incidental to the
right to enjoy a forest produce. The suit was for recovery
of rent in respect of forest produce and having regard to s.
193 of the Bihar Tenancy Act was governed by Art. 2(b)(1)
of the Schedule /IIl therefore. The 'special period of
[imtation applied though the claimfor arrears of rent was
clainmed on a registered docunent. [363 D -F]

The suit in' respect of rent for 1356 ‘and 1357 was
barred by limtation
Abdul ul lah v. Asraf A, 7 C L:J. 152, Bande Al Fakir v.
Amud Sarkar, 10 C WN. 415 and Mackenzie v. Haji Syed
Muhamad Ali Khan, |.L.R 19 Cal. 1, approved.

(iii) Interest was payable at the rate of 6-1/4% per
annum only. By s. 193 of the Bi har Tenancy Act all the
provisions of the Act applied to the suit. Section 67(1)
provides that arrears of rent shall ‘bear sinple interest at
the rate of 61/2% per annum The section overrides the
contractual stipulation that the interest be payable at 1%
per annum|[363 F-QG

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 23 of
1966.

Appeal fromthe judgnment and decree dated May 11, 1962
of the Patna Hi gh Court in Appeal from Original Decree No.
169 of 1958.

U. P. Singh, for the appellants.

Sarjoo Prasad and R C. Prasad, for respondents Nos.
1 and 2.

The Judgnent of the Court was delivered by

Bachawat J. The plaintiffs, defendants 5 to 7 and the
ancestor of defendants 8 to 13 were the sixteen anna
proprietors of certain villages in district Shahbad. By a
regi stered deed dated OCctober 3, 1944 they |eased the
forest rights in the villages to the defendants 1 and 2 for
a peri od of 9 years ending Bhado 30, 1360 Fasl
correspondi ng to Septenber 2, 1953 at an annual. rent of Rs.
16,000. -The plaintiffs had 6 annas share in the proprietary
rights in the villages and Rs. 6,000 was fixed as their
share of the annual rent. The defendant No. 3 was a
transferee of a portion of a I|essees’ interest from
defendant 1. On Septenber 3, 1954 the plaintiffs instituted
a suit claimng a decree against defendants 1 and 2 for
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Rs. 36,405 on account of their share of the rent for 1356
to 1360 Faslis and interest thereon at 1% per annum During
the pendency of the suit, defendant 2 died and his heirs
were substituted as defendants 2 and 2(a). The Trial Court
decreed the suit on contest against defendants 2 and
sup./69--6

362

2(a) and ex-parte against defendants 1 and 3 with future
interest and costs. On appeal, the H gh Court held that (1
) as defendant 2 had only 4 anna share in the |essees’
interest as nmentioned in the |lease deed and as he had
acquired another one anna share in the |essees interest
subsequently, defendants 2 and 2(a) were liable to pay only
5 annas share in the annual rent, that is to say, Rs. 1,875
per annum and defendants 1 and 3 were liable to pay the
bal ance rent; (2) as the lease deed granted a |ease of
forest rights, the suit was governed by Art. 2(b)(i) of

Schedul.e Il of the Bihar Tenancy Act, 1885 and consequently
the suit inTrespect of rent for 1356 and 1357 Faslis was
barred by “limtation, and (3) in view of sec. 67 of the

Bi har Tenancy Act the plaintiffs could claiminterest at the
rate of 61/4% per annumonly. Accordingly the H gh Court
allowed the appeal in part and’ passed a decree against
defendants 2 and 2(a) for 5 annas share of the rent for 1358
to 1360 Faslis and a separate decree agai nst defendants 1
and 3 for the balance rent for those years with interest at
61/4 % per annum The plaintiffs have filed the present
appeal after obtaining a certificate fromthe H gh Court.
The appel | ants chal lenge the correctness of all the findings
of the Hi gh Court.
Clause 3 of the | ease deed provided:
"that the | essees shall ~pay an annua
Zama of Rs. 16,000 inrespect of the thika
property on 1lst Kuar of every year. I'f for
any reason, the rent for two consecutive years
shall fall into arrears in that case the
| essors shall be conpetent to enter into khas
possessi on and occupation of t he t hi ka
property and to this the |essees shall’ have
no objection and in case of naking default the
| essees shall pay an interest at the rate of
Re. 1 per cent till the date of paynent. The
| essors either separately or jointly shal
realise (the anpunt) to the extent of their
respecti ve shares according to their choice by
instituting in court with interest thereon
nment i oned above from the persons and
properties of the | essees.™
At the end of the lease it was stated that defendant 1 had
twel ve anna share in the | essees’ interest and his share of
the rent was Rs. 12000. It was also stated that defendant 2
had 4 anna share in the | essees’ interest and his share of
the rent was Rs. 4G00. Cause 3 of the deed clearly 'shows
that the | essees were jointly liable to pay the annual " rent
of Rs. 16000. The deed nentioned the share of each |essee
and the annual rent for the purpose of indicating what
amount woul d be contributed by each of themtowards the rent
jointly payable by them The joint liability of the | essees
is clearly indicated by the provision that entire | ease
363
would be term nable on default of paynent of rent for two
consecutive years. Having regard to sec. 43 of the Indian
Contract Act, 1872 defendants 1 and 2 were jointly and
severally liable to pay the rent. It was not disputed
before the Hi gh Court that the liability of defendant 3
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stood on the sanme footing. The High Court was in error in
hol di ng that defendant 2 was |liable to pay only 5 anna share
in the rent.

The Hi gh Court was right in allowi ng the defendant to raise
the point of limtation, though the plea was not taken in
the witten statement. Under s. 184 of the Bihar Tenancy
Act a suit instituted after the expiry of the period of
l[limtation is liable to be dism ssed though linitation has
not been pl eaded |earned Counsel for the appellants could
not tell us what further evidence his clients could adduce
on this point. 1In the circunstances, the absence of the
plea of limtationin the witten statement did not cause
the appel |l ants any prejudice.

On a careful reading of the | ease deed, we are satisfied
that it granted a lease in respect of forest rights only.
It gave the |lessees the right to cut and appropriate trees
of certain types and the fruits-.and flowers of certain fruit
bearing trees. The right to open roads and to construct
buil dings’ were incidental to the right to enjoy the forest
produce. ' The suit is for recovery of rent in respect of
forest produce and saving regard to sec. 193 of the Bihar
Tenancy Act is governed by Art. 2(b)(i) of the Schedul e
[1l thereto. This viewis supported by the decisions of the
Cal cutta Hi gh Court in Abdulullah v. Asraf Ali (1) and Bande
Ali  Fakir v.Amd Sarkar(2). The special peri od of
[imtation applies though the claimfor arrears of rent is
rounded on a registered instrunent, (see Mackenzie v. Haj
Syed Mihammad Ali. Khan. (3)The High Court was right in
holding that the suit in respect of rent for Fasli years
1356 and 1357 was barred by |imtation

Having regard to sec. 193 all the provisions of  the Act
applied to a suit. Section 67 (1 ) provides that arrears of
rent shall bear sinple interest at the rate of 61/4% per
annum The section overrides the  contractual stipulation
that the interest would be payable at 1% per annum The Hi gh
Court was right in holding that interest was payable at the
rate of 61/4% per annumonly. Inthe result, the appeal is
allowed in part and it is declared that defendants 1, 2,
2(a) and 3 are jointly and severally liable to pay to the
plaintiffs Rs. 6000 per annum on account of the plaintiffs’
share of rent for Fasli years 1358, 1359 and 1360 and sinple
interest thereon at the rate of 61/4% per annum upto date. W
direct that a decree be drawn up accordingly. The decr ee
will carry future interest on the principal sumat the rate
of 6%

(1) 7 CL.J. 152. (2) 19C. WN. 415

(3) I.L.R 19 Cal. 1.
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per annum The aforesaid defendants wll pay to the
plaintiffs proportionate costs of the suit in the Tria
Court. The parties will bear their own costs of the appea
in the Hgh Court and in this Court. This decree wll be

without prejudice to the paynments, if any, nade by the
defendants to the plaintiffs after the institution the suit.
Y. P. Appeal partly all owed.
366




