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ACT:

G vil Services-Madras Corporation Engineering Service Rul es,
1969- Pronotion to the posts of Assistant Executive Engi neer-
Ratio 3:1 between graduate engi neers (Assistant Engi neers)
and di pl oma-hol der ' engineers (Junior ~ Engineers) Wether
violative of Articles 14, 16 of the Constitution

Madras City Minicipal Corporation Act, 1919-Section 87-
Vacancies arose prior-to Mdras Corporation Engineering
Service (Amendrent) Rules, —1990-Wether to he filled
accordi ng to unmended Madras Cor por ati on Engi neeri ng
Services Rules, 1969-Suprene Court’s direction.

HEADNOTE:

Under the WMadras Corporation Engineering Service Rules,
1969, the recruitnent to the posts of, Assistant Engi neers
was by (1) direct recruitment, (b) by promotion from the
cat egory of Supervisors and (c) by appoi nt nent on
deput ati on.

The graduate Supervisors were required to put in a _m ninmm
of five years service in the category of Supervisors for
becom ng eligible for pronotion, whereas the di ploma-hol der-
Supervisors were required to put in a mninmumservice of ten
years as Supervi sors.

In the category of Supervisors, in the matter of pay scales
too, distinction was naintained between graduates and
di pl oma- hol ders; while the pay-scale of the category of
Supervisors was Rs. 325-650, the graduates were started at
the initial pay of Rs. 400. From 1972 onwards, the pay
scal es prescribed for the graduates and the dipl oma-hol ders
were different.

In 1978, the dipl ona-hol der- Supervi sors were designated  as
junior Engineers, while the degree-hol der-Supervisors were
desi gnated as Assistant Engineers. The Posts of Assistant
Engi neers wer e redesi gnat ed as Assi st ant Executive
Engi neers.

406

In 1978 certain pronotions were nade to the category of
Assi stant Executive Engineers by applying the ratio of 3:1
bet ween t he graduat e- engi neers (Assistant Engi neers) and the
di pl oma- hol der - engi neers (juni or Engi neers).

The respondents-Juni or Engineers chall enged the pronotions
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inwit petitions in the High Court, which was di sm ssed by
a Single Judge.

On appeal, a Division Bench of the H gh Court quashed the
pronoti ons hol di ng that as t he Madr as Cor poration
Engi neering Service Rules, 1969 did not provide for any
rati o, the Corporation could not prescribe the ratio of 3:1
by a nere resolution or by an executive order

The Special Leave Petition preferred against the judgnent of
the Division Beach of the Hi gh Court was dismssed by this
Court on 25.1.1990.

The State Governnent thereafter amended the 1969 Rules in
1990 providing for the ratio of 3:1 between the degree-
hol ders and the diploma holders in the matter of pronotion
to the posts of the Assistant Executive Engi neers. The 1990
Amendnent Rules also provided that a junior Engi neer
(di pl oma- hol der) who acquired an engi neering degree or its
equi val ent during his service would be eligible for
appoi ntnment as Assistant Executive Engineer, if he puts in
three years of service in the Corporation Engineering
Subordi nate Service after obtaining the degree.

The diplonma-hol ders questioned the validity of the 1990
Amendnent Rules, in wit petitions before the Hi gh Court.
The Single Judge dismi'ssed the wit petitions and upheld the
validity of the 3:1 ratio. On appeal, the Division Bench
guashed the amendnent introducing the ratio of 3:1, against
whi ch the present appeal was riled by he graduate Engineers.
The appellants contended that the Assistant - Engineers and
the junior Engineers constituted different categories though
per f orm ng simlar functions ~and di schar ging simlar
responsibilities; that their payslips were different; that
the Statutory Rules of 1969 made a distinction, between the
two categories inasnuch as while only five years’ qualifying
service was prescribed for the Assi-st ant Engi neers
(graduates), ten years

407
was prescribed for the Junior Engineers (diploma-holders);
t hat in such a situation inmposing of an addi ti ona

restriction upon the pronotional chances of Junior Engi neers
by the 1990 Anendnent Rul es was neither inconpetent nor
di scrimnatory, that Section 87 of the Madras City Minicipa
Cor poration Act was not mandatory but only directory.

The respondent s- di pl oma- hol ders submtted that in the
category of Supervisors graduates were appointed by ~direct
recruitnment and diplonma-holders by promotion from the
category of Overseers; that the Assistant Engineers as  well
as Junior Engineers performed identical  functions and
di scharged identical responsibilities; that they were inter-
transferable; that in such a situation prescription of a
guota between them for pronotion to the higher category was
discrimnative and was violative of Articles 14 and 16 of
t he Constitution; that once the diplona-holders wer e
required to put in ten years’ service as against five years’
service in the case of the graduates, in the category of
Supervi sors for beconmng eligible for pronotion as Assistant
Executive Engineers, the eligible graduates and the eligible
di pl oma- hol ders becanme equals in all respects and there
shoul d not be any distinction thereafter for the purpose of
promotion; that at any rates In view of the provisions in
Section 87 of the Madras Gty Municipal Corporation Act, the
vacanci es which arose prior to the coming into force of the
1990 Anendnent Rules should be filled up in accordance wth
the unanmended Rules, i.e. without reference to the quota.
Al'lowi ng the appeal, this Court,

HELD : 1.01. It is held by the constitution Bench in Tril ok
Nat h Khosa that a distinction made on the basis of academc
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qualification for the purpose of pronbtion to hi gher
category is not violative of Articles 14 and 16. In the

said case, a rule barring the non-graduate-engineers from
promotion to the category of executive engi neers was uphel d.
If the diploma-holders can be barred altogether from
promotion as held in Triloki Nath Khosa, it is difficult to
appreciate how and why is the rule naking authority
precluded fromrestricting the pronotion. The rule naking
authority may be of the opinion, having regard to the
efficiency of the admnistration and ot her rel evant
circunmstances that while it is not necessary to bar the
di pl oma- hol ders from pronoti on altogether, their chances of
pronotion should be restricted. [416E, 417D

1. 02. There would be no justification in principle for
hol di ng that the
408

rul e-maki ng authority has only two options nanmely either to
bar the dipl oma-hol ders altogether from pronotion or to
all ow t hem equal opportunity with the graduate engineers in
the matter of pronotion. It nust be renmenbered that the
power of rule-nmaking under the proviso to Article 309 has
been held to be legislative in character. [419C]

1.03. If so, the test is whether such a restrictive view is
perm ssi ble vis-a-vis a legislature. |If not, it is equally
imperm ssible in the case of the rul e-nmaking authority under
the proviso to Article 309. The only test that such a rule
has to pass is that of Articles 14 and 16. [419D

1. 04. Since 1969 the graduate -supervisors and non-
graduate Supervisors were treated differently in the natter
of pay, designation and in the matter of pronotion, though
they were discharging identical functions and duties. It is
thus clear that though they belonged to one class they
represented two different categories, while it is true, they

per f or med simlar duties and di'schar ged simlar
responsibilities. [419(Q
1. 05. It cannot be said that it is not permssible to

the rule-making authority, if it thinks it necessary in the
interests of admnistration to |imt the pronotional chances
of non-graduates to one out of four vacancies, on the basis
of academi c qualifications. [4208B]

1. 06. The distinction was also in the natter of
pronoti on and not for any other purpose. | f t hat
distinction is not discrimnation, it is difficult to see
how and why anot her distinction now created (quota rule) is
di scrimnatory. [422D0

B.S. Vadera v. Union of India, AIR 1969 SC 118; State of
Jammu & Kashmir v. Triloki Nath Khosa, [1974] 1~ SCR 771,
State of Mysore & Anr. v. P. Narasing Rao, [1968] 1 SCR 407;
Union of Indiav. Dr. (Ms.) S.B. Kohli, AIR 1973 SC 81 1;
Roop Chand Adlakha and Ors. v. D.D-4. and O's., [1988] 3
Supp. SCR 253 and Shankant Narayan Deshpande v. Maharashtra
I ndustrial Devel opnent Corporation & Anr., 1992 (2) | Scale
857, referred to.

Mohammad Shujat Ali & Ors. etc. v. Union of India and Os.
etc.,, [1975] 1 SCR 449, expl ai ned.

Roshan Lal Tandon v. Union of India, [1968] 1 SCR 185; Menyn
v. Collector of Bonbay, AIR 1967 SC 52 = [1966] 3 SCR 600;
H C. Sharma

409

and O hers v. Muinicipal Corporation of Del hi and
O hers,[1983] 3 SCR 372; Punjab State Electricity Board and
Anr. v. Ravinder Kumar Sharma and Ors., [1987] 1 SCR 72 and
N. Abdul Basheer & Ors. etc. etc. v. KK Karunakaran & Os.,
[1989] 3 SCR 201, distinguished.

2.01. Secti on 87 of the Madr as Gty Muni ci pa
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Corporation Act does indicate and manifest the concern of
t he Legislature that the vacancies occurring in t he
Cor poration Service should not be kept unfilled for a period
of nore than three nonths. Sub-section (3) which provides
for the consequence of default on the part of the council to
abi de by sub-section (1) enphasises the concern of the
Legi slature. So also does sub-section (2). Sub-section (4)
says that if there is going to be any delay or if a suitable

or qualified person is not available, the council may
appoi nt a person on tenporary basis. [424H, 425A]
2.02. The vacancies occurring prior to three nonths

before the date of commencenent of the inpugned anendnent
ought to have been filled in accordance with the rules then
obt ai ni ng. [ 4258B]

2.03. Havi ng regard to the particular facts and
circunstances of the present case, it is directed that the
Corporation shall ascertain the vacancies in the category of
Assi st ant  Executive Engi neers, that have arisen three nonths
prior 'to  the comng into force of the inpugned anendnent
(introducing the quota of 3:1 as between degree-holders and
di pl oma- hol ders ) and shall work out the vacancies which
woul d have gone to the diplom-holders if unamended Rules

had been followed. ~The Corporation shall also ascertain
which of the dipl oma-hol ders woul d have been promted in
those vacancies. /Such diplonma-holders will be pronmbted in
the existing and future vacancies. Until  these diploma-
holders are so pronoted to the category of Assistant
Executive Engineers, no degree-holders shall < be pronoted.
After these diploma-hol ders are so pronmpoted, it is obvious,
the amended Rules shall be applied and fol lowed. As and

when a diploma-holder is prompbted in pursuance of this
direction, his pronotion shall be given effect to from the
date he ought to have been pronoted. Such di pl ona- hol der
pronmoters shall be entitled to the benefit of seniority and
pay-fixation flowi ng fromsuch retrospective pronotions, but
they shall not be entitled to the.arrears of "difference in
salary for the period they have not actually worked as
Assi stant Executive Engi neers. [425E-H|

Rangi ah v. Srinivasa Rao, [1983] 3 SCC 284; P. Ganeshwar Rao
V.

410

State of Andhra Pradesh, [1988] Supp SCC 740; P. Mahendran
and Ghers v. State of Karnataka and Ors., [1990] 1 SCC 411
and Devin Katti & Ors. v. Kamat aka Publ i c Servi ce
Conmi ssion and Qthers, [1990] 3 SCC 157, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 406 of 1993.
From the Judgnment and Order dated 29.7.1992 of the WMadras
H gh Court in Wit Appeal No. 518 of 1991

M K. Ramarmurthi, M. Chandan Ramamurthi, M A. Chai nasany and
Kri shnamoorthy for the Appellants.

R Thyagar aj an, S. Navaneethan, V. Bal achandran, S.
Srinivasan, P.R Seetharaman, R Mhan, A T.M Sanmpath and
N. Kannadasan for the Respondents.

The Judgnent of the Court was delivered by

B.P. JEEVAN REDDY, J. Heard the Counsel for the parties.
Leave granted.

The dispute is between the degree holders and the diplom
hol der s in the engineering service under the Madr as
Muni ci pal Cor porati on.

The Corporation of Madras is governed by the Mdras City
Muni ci pal Corporation Act, 1919. It enploys a good numnber
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of engineers in connection with the discharge of its duties.

Till 1965, there was only one category of supervisors.

Recruitnent to this category was by direct recruitnent of
graduate engineers as well as by pronotion from the |ower
category of overseers. Diplom holders were not eligible
for direct appointment as supervisors; they were first
appointed to the category of overseers and then pronoted as
supervi sors. The category above the supervisors was that of
assi st ant engi neers. Supervi sors, whet her directly
recruited (graduates) or promotees (diploma-holders) were
required to put in 20 years’ service in the category of
supervisors | o becone eligible for pronotion to the category
of assistant engineers. 'No distinction was nmade as between
the degree holders (graduates) and diploma-holders in the
matter of pronotion or in the nmatter of eligibility
criteria.

411

In the year 1965, say the appellants (who are all graduate
engi neers), the Corporation resolved (on 7.8.65) to follow
the rule invogue in State Governnent service and apply the
ratio of 3:1 between graduates and diplonma-holders in the
matter of pronotion to the category of assistant engineers.

The respondents who are all dipl oma-hol ders, deny that any
such resol uti on was passed. According to themit was only a
recomendati on of 'the Ad-hoc Committee constituted by the
Corporation and that the said recomendation was never
accepted as such by the Corporation.  The respondents rely
upon the Division Bench judgrment dated 21.12.89 in wit
appeal No. 990 of 1984 etc. holding that no such ratio was
actually enforced in the Corporation Engineering Service.

Be that as it may, sone tine prior to 1969, the Act was
anmended enpowering the Governnent to frame rules regulating
the recruitnment and conditions of service of the enployees
of the Corporation. In exerciseof the said power, the
CGover nirent of Tam|l Nadu franed rules called Madr as
Cor por ati on Engi neering Service Rules (contained in GOMS

No. 31 RD LA dated 7.1.69). These rules applied /‘only to
class 1A, 1B and class IT of engineering services under the
Corporation and not to other posts.. The post of assistant
engineer was in category Il in class-11. Recrui tment to
this category was by (a) direct recruitnment (b) - pronotion
from the category of supervisors and (c) by appointment on

deputation from the Governnent departnent. So far as
pronmotion is concerned, a distinction was made as  between
degr ee- hol ders and di pl oma- hol ders. The graduat e

supervisors were required to put in a mninmmof five vyears
service in the category of supervisors for becomng eligible
for pronotion, whereas the dipl oma-hol der-supervisors  were
required to put in a mninmmservice of ten years as
supervisors to becone eligible for such pronotion. At about
this tinme, a practice developed where under “graduate-
supervisors were referred to as Junior engineers. The
di pl oma- hol der s-supervi sors (who are necessarily pronotees
in the category of supervisors) continued to be referred to
as supervisors.

In the year 1978 the Governnment of.Tanmi| Nadu altered the
designations of the categories relevant before us by
GOMS. No. 954 dated 2.6.1978.Para-2 of the GO stated
that the dipl oma-hol der-supervi sors shall be designhated as’
junior engineers while the degree-hol ders-supervisors (who
had cone to be known as juni or engi neers neanwhile) woul d be
desi gnat ed as assistant engineers. Consequent |y t he
erstwhile post of assistant engineer was redesignated as
assistant executive engineer. By GOMS. No. 907 dated
20.5.1981, this change in designation was given
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effect to and incorporated in the Statutory Rules issued in
1969 (Madras Corporation Engineering Service Rules).

The recruitment and conditions of service of assistant

engi neers and juniors (fornmerly known t oget her as
Supervisors) were governed by the by-laws mnade by the
Corporation. In the matter of pay scales too, a distinction

was bei ng mai ntai ned between graduates and di pl oma- hol ders

even when they were in the same category of Supervisors.
The pay scale admissible to the category of supervisors was
325-650 but the graduates were given a higher start-their
initial pay was fixed at 400. No such treatment was given
to the diploma-holders.  According to the appellants there
was yet another distinction from 1972 onwards; the pay-
scal es prescribed for the graduate engineers and diplonma-
hol der-engi neers were different as per the particulars
mentioned in para 33 of 'the S.L.P. They point out that in
the counter filed to the Special Leave Petition, the
respondents have not denied the said avernment; they nerely
stated in para 20 of their counter that the "allegations in
par agraphs 33 to 36 are of 'no avail to the petitioner."

Whet her in pursuance of the Resolution of 1965 or otherw se,
certain pronmotions were nmade to the category of assistant
executive engineers, in the year 1978, applying the ratio of
3:1 as between /graduate-engineers and di pl oma- hol der -
engineers. W nay refer to these two categories hereinafter
as assi stant engi neers and junior engineers, since that was
the designation given to themby GO MS. No. 954 dated
2.6.1978. The said pronotions were questioned by diploma-
hol ders in a batch of wit petitions 2810 of 1978 etc.) 1in
the Madras High Court. It was dism ssed by a | earned Single
Judge. On appeal, however, a Division Bench of that court
held judgnment dated 21.12.1989 in Wit Appeal No. 990 of
1984 etc.) that inasnmuch as the Statutory Rules framed in
1969 did not provide for any such ratio, it is not open to
the Corporation to prescribe such a ratio by a nere
resolution or by an executive (order. Accordingly, the
Di vi si on Bench quashed the said pronotions. A Special |eave
petition preferred against he said judgnment in this  Court
was disnmissed on 25.1.1990. It is then that he CGovernnment of
Tam | Nadu stepped in and amended the 1969 Rul es - providing
for the said ratio of 3:1 by way of GOMS. No. 138
(Municipal Administration and Water Supply) dated 9th
February, 1990. So far as relevant herein, the said GO
prescribed the "ratio of 3:1 between the degree hol ders and
di pl oma hol ders" in the matter of pronotion to the

413

assi stant executive engineers. It was further provided that
a junior engi neer (di pl oma-hol der) who acquired an
engi neering degree or its equivalent during his service as
j uni or engineer wll be eligible for appointnent as

assistant executive engineer if he puts in three years of
service in the Corporation Engineering Subordinate Service
after obtaining the engineering degree or its equivalent.
The result of this anendnment was that a two-fold distinction
cane to be nmade between graduates and di pl omahol ders in the
matter of pronotion to the post of assistant executive
engineers. In addition to the hitherto existing distinction
in the mtter of length of qualifying period of service (10
years for diploma-hol ders/junior engineers as against 5
years for degree-hol ders/assistant engineers), the new
restriction inposed by the said anendnent was that the
di pl oma hol ders/junior engineers were restricted to only one
out of four posts of assistant executive engineers; the
remai ni ng three were reserved for gr aduat es/ assi st ant
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engi neers. (O course, according to the appellant such a
ratio was in vogue as a matter of fact since 1965. the
respondents deny this assertion. Be that as it my, the
ratio or quota, as it may be called was statutorily

i nposed by the said anendnent.

The wvalidity of the 1990 amendnments, in particular the
introduction of ratio of 5:1, was questioned by diplona-
holders in the Madras H gh Court in a batch of Wit
Petitions being Wit Petition 2943 of 1990 etc. A |earned
Singl e Judge disnissed the batch by his Judgment and Order
dated 21.3.1991, upholding the validity of the said ratio.
On appeal, a Division Bench took a contrary view and quashed
the anendnment introducing the ratio of 3:1. In this appea
the correctness of the view taken by the Division Bench is
cal l ed in question.

M. MK Ramanurthy, |earned counsel for the appellants

submitted that classification on the basis of acadenmic
qgualifications is a well accepted basis. for the purpose of
pronotion  and that the Division Bench of the Madras High
Court was in error in holding otherwise. He submtted that
assi st ant engi neers and- junior engi neers constituted
di fferent categories though performng sinilar functions and
di scharging simlar responsibilities. Their pay-scales were
different-at any rate from 1972. Even  earlier, the pay
fixation formula 'was different in the case of graduates.
Even the Statutory Rules of 1969 made a di stinction between
the two categories inasnmuch as while only five years’
qual i fying service was prescribed for graduates, ten years’
qual i fyi ng service was prescribed for diplonma-hol ders.

414

In such a situation inposing an additional restriction upon
the pronotional chances of diplonma holders by the  inpugned
amendnment i s neither inconpetent nor can it be characterised
as discrimnatory. He submitted that right from 1972
onward, a clear distinction was being observed between the
gr aduat es and dipl oma-holders and that the i mpugned
amendnment is but another step in the same process.

On the other hand the | earned counsel for the respondents
hol ders submitted that whet her graduates or dipl ona-hol ders,
they were all in the category of supervisors-till the year
1981. There was only one category of supervisors to which
graduates were appointed by direct recruitnent and diploma-
hol ders by pronotion fromthe | ower category of overseers.
They perforned identical functions and discharged identica
responsibilities. They were inter-transferable. On~ sone
occasi ons, graduates (assistant engineers) were posted to
assist a diploma holder (junior engineer) in .discharging

certain duties. Even after 1978 when the gr aduat es-
supervisors were designated as assistant engineers and
di pl omahol der s- supervi sors wer e desi gnat ed as juni or
engi neers, the sanme situation continued. I n_-such a

situation prescription of a quota as between them for
promotion to the higher category is discrimnatory and is
violative of Articles 14 and 16 of the Constitution

Learned counsel submtted that in any event once the
di pl oma-hol ders were required to put in ten years' service
(as against five years’ service in the case of graduates) in
the category of supervisors for becoming eligible for
promotion as assistant executive engineers, the eligible
graduates and the eligible diploma-hol ders became equals in
all respects. No distinction is permssible thereafter in
the matter of and for the purpose of pronotion. Creating
such a distinction, inmposing a disability upon the diplonma-
hol ders, is not only unjust and inequitable, it is also a
cl ear case of hostile di scrimnation. Lastly and
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alternatively counsel submitted that the vacancies which
arose prior to the comng into the force of the inpugned
amendnent, at any rate, should be filled up in accordance
with the wunamended Rules. It is pointed out that the
i mpugned amendment is only prospective in operation
Section 87 of the Act is relied upon in this behalf.

It is true that theory of classification should not be
carried too far lest it may subvert, perhaps subnerge, the
preci ous guar ant ee of equality, as pointed out by
Chandrachud, J. in State of Jammu & Kashmir v. Triloki Nath

Khosa, [1974] 1 SCR 771. M nut e and m crocosni c
classification

415

should not be permtted nor should the Court countenance
"mni classifications “based on mcro distinctions", as

poi nted out by Krishna Iyer, J. in the same case. Looked at
fromthis broad angle, it may appear there is sone force in
what the respondents contend viiz., that once the graduate-
engi neers ‘and di pl oma- hol der - engi neers constitute one class,
perform 'same duties and di scharge sane responsibilities,
placing a restriction on the di plona holders alone (limting
their chances of pronotion to one out of four pronotions, as
has been done by the inpugned Amendnent) is not justified
but this may be atoo sinplistic way of |ooking at the
i ssue. We cannot /fail to take note of the fact that right
from 1974 i.e., since the decision of the Constitutions
Bench in Triloki' Nath Khosa this Court™ has been holding
uniformy that even where direct recruits and pronpotees are
integrated into a conmon class, they could for purposes of
promotion to the higher cadre be classified on the basis of
educational qualifications.

In the Kashmir Engineering Service, the post~ of assistant
engi neer could be filled both by direct recruitnent as well
as by pronotion. There were degree-holders and al so
di pl oma-holders in the category. By the Kashmr Cvi
Services (Revised Pay) Rules, 1968 it was provided that a
di pl oma- hol der - assi st ant engi neer ‘shall not cross the stage
of Rs. 610 in the scale of Rs. 300-30-540-EB-35-610- EB- 35-
750, which was the scale applicable to assistant =~ engineers.
In 1970, Jammu and Kashnir Engi neering (Gazetted) ~ Service
Recrui tment Rules, 1970 were issued providing that the post
of executive engineer (the next higher post) shall be filled
only by pronotion from anong the assistant engineers, who

possessed a bachelor’s degree in engineering or its
equivalent qualification provided they have put” in seven
years’ service in the assistant engineer’s cat egory.

Assi stant engi neers who were not degree-holders “were thus
barred from promotion to the category of executive
engi neers. Both the Rules, nanely 1968 Pay Rules and /1970
Recruitnent Rul es were questioned by diploma-holders in the
J & K High Court. Though a | earned Single Judge “disnissed
the wit petition, his judgnment was reversed in appeal by
the Division Bench. The Division Bench was of the opinion
t hat where the enployees were grouped t oget her and
i ntegrated into one wunit wthout reference to their
qualifications, they forma single class in spite of initia
disparity in the matter of their educational qualifications
and that no discrimnation is pernissible to be nade between
them on the basis of such qualifications. On appeal this
Court reversed the Judgnent of the Division Bench. Two
j udgrments were delivered, one by Chandrachud J. on behal f of
hinself AN Ray, C J. and

416

D. G Pal ekar, and the other by Krishna Iyer, J. for hinself
and Bhagwati J. Chandrachud J. while affirmng the principle
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that a classification nmust be truely founded on substantia
di fferences which distinguished persons grouped together
fromthose left out of the group and that such differentia
attributes nust bear a just and rational relation to the
object sought to be achieved, stated the scope of the
Judi cial scrutiny in such matters in the foll ow ng words :
"Judicial scrutiny can therefore extend only
to t he consi deration whet her t he
classification rests on a reasonable basis
whether it bears nexus with the object in
Vi ew. It cannot extend to enbarking upon a
nice or mathematical evaluation of the basis
of «classification, for were such an inquiry
perm ssible it would be open to the courts to
substitute their own judgnent for that of the
| egi sl ature —or the rule-making authority on
the need to classify or the desirability of
achieving a particul ar object.”
The |learned Judge held that judged fromthe above stand-
point it was inpossible to accept the proposition that the
classification of Assistant Engineers into Degree-Holders
and Diplonma-Holders rests on any unreal or unreasonable
basis. They accepted-the plea that the said classification
was brought about with a viewto achieving admnistrative
efficiency in the Engineering services. The higher academ c
qual i ficati ons, t he | earned Judge held, is at | east
presunptive evidence of a higher nental equipnent. The
| earned Judge said "what is relevant-is that the object to
be achi eved here is not a nere presence for an

i ndi scrimnate i mposi tion of i nequalities and the
classification cannot be characterized as arbitrary or
absurd. That is the farthest that judicial scrutiny can

extend." The | earned Judge referred to the earlier decision
of this Court in State of Mysore & Anr. v. P. Narasing Rao,
[1968] 1 SCR 407 and the Union of India v. Dr. (Ms.) S.B.

Kohli, AR 1973 SC 811 to denonstrate that a distinction
made on the basis of academic  qualifications was always
upheld by this Court. Indeed, in the latter case, the

rel evant rule required that a professor of orthopaedics mnust
have a post-graduate degree in the particular speciality.
It was upheld as a relevant requirenent, The |earned Judge
then expl ai ned the decision in Roshan Lal Tandon v. Uni on of
India (upon which substantial reliance was placed by the
respondents in that case) as an authority certainly for the
proposition that "no discrimnation could be nade between
pr onot ees and
417
direct recruits by reference to the source from which  they
were drawn" but that it does not bar a classification  based
upon academ ¢ qualifications. In the words of Chandarchud.
J. Roshanlal Tandon's case is thus no authority. for the
proposition that if direct recruits and pronotees are
integrated into one class, they cannot be classified for
purposes of pronotion on a basis other than the one  that
they were drawn from different sources." Having t hus
di stingui shed Roshanl al Tandon’s case and Mervyn V.
Col  ector of Bonbay, AR 1967 S.C. 52, the |earned Judge
concl uded :
"W are therefore of the opinion that though
persons appointed directly and by pronotion
were intregrated into a comon class for
Assi stant Engi neers, they could, for purposes
of pronotion to the cadre of Executive En-
gi neers, be classified on the basis of
educati onal qual i fications. The rul e
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providi ng that graduates shall be eligible for
such pronotion to the exclusion of diplona-
hol ders does not violate articles 14 and 16 of
the Constitution and nust be upheld.”
This decision clearly supports the appellants contention and
goes to sustain the validity of the inmpugned anendnent. | f
the di pl oma- hol ders can be barred al together from pronotion,
it is difficult to appreciate how and why is the rule naking
authority precluded fromrestricting the pronotion. The
Rul e rmeking authority may be of the opinion, having regard
to the efficiency of the administration and other relevant
circunstances that while it is not necessary to bar the
di pl oma- hol ders from pronoti on altogether, their chances of
pronmoti on should be restricted. On principles, there is no
basis for the contention that only two options are open to a
rul e maki ng authority-either bar t he di pl oma- hol ders
altogether or allow themunrestricted pronotion on par wth
the gr aduat es. Thi's aspect | ‘has been enphasi sed by
Venkat achaliah® J. in Roop Chand Adl akha and Os. v. D.D A
and Ors., [1988] 3 Supp. SCR 253 in the foll ow ng words.
" f Di pl oma- Hol der s of course on the
justification of the job-requirenents and in
the interest of maintaining a certain quality
of technical expertise in the cadre coul d
validily be excluded fromthe eligibility for
pronotion to the higher cadre, it does not
necessarily follow as an inevitable
corollary that the choice of the recruitment

418

policy is Ilimted only two choices, nanely
either to consider them"eligible" or 'not
eligible.". St at e, consi st ent with t he

requirenents of the pronotional-posts and in
the interest of the efficiency of the service,
is not precluded fromconferring eligibility
on Diplom-Holders conditioning it by other
requirenents which  may, as here, i ncl ude
certai n quantum of service-experience. |In the
present case, eligibility-determnation was
made by a cunul ative-criterion-of a certain
educational qualification plus a ~particular
guantum of service experience. It cannot,” in
our opinion, be said, as postulated by the
High Court, that the choice of the State was
ei t her to recognise Diploma Hol ders as
"eligible" for pronotion or  wholly  exclude
themas "not-eligible".
Counsel for the respondents however placed strong reliance
upon certain observations nade by Bhagwati, J. in Mhamad
Shujat Ali & Os. etc. v. Union of India and Os. /etc.,
[1975] 1 SCR 449. After referring to the facts of, -and the
principles enunciated in, T.N. Khosa the |earned Judge nade
the follow ng observations:
"But where graduates and non-graduates -are
both regarded as fit and, therefore, eligible
for pronotion, it is difficult to see how,
consistently with the claim for equa
opportunity, any differentiation can be mnade
between them by laying down a quota of
promotion for each and giving preferentia
treatnment to graduates over non-graduates in
the mtter of fixation of such quota. The
result of fixation of quota of pronmotion for
each of the two categories of Supervisors,
would be that when a vacancy arises in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 16

post of Assistant Engi neer, which, according
to the quota is reserved for graduat e
Supervi sors, a non-graduate supervisor cannot
be pronmoted to that vacancy, even if he is
senior to all other graduate Supervisors and
nore suitable than they. H's opportunity for
pronmotion would be limted only to vacancies
avai | abl e for non-graduate Supervisors. That
would clearly anpbunt to denial of equa
opportunity to him"

419

On the basis of the above observations it is
argued that once the di ploma-holders are also
hel d eligible for promotion, it is not
perm ssible for the rule-nmaking authority to
make any distinction between graduates and
di pl orma- hol ders. We cannot agree. As a
matter ~of fact this court in Shujat Ali case
upheld the validity of the Andhra Pradesh rule
whi-ch nmade a distinction between the graduate
supervi sors ~and non-graduate supervisors in
t he matter of pronption to the hi gher
cat egories on'the ground that in the erstwhile
States of <~ Andhra and Hyderabad, gr aduat e
supervisors were always treated as distinct
and separate from the ~non-graduate super-
visors, their pay scales were different; they
were ' never really integrated into one class
and graduate supervisors were called Junior

Engi neers. Accordingly, it ~was held that
reduci ng the chances of pronmotion  of non-
graduat e supervi sors vis-a-vis graduat e
supervisors was not discrimnatory.  (As we
shal | presently point _out, the | factua

situation in Madras Corporation Engineering
service is simlar). ~The observations quoted
above cannot be read in isolation nor can they
be read as running counter to the ratio of TN
Khosa. Both decisions were rendered by
Constitution Benches. ~ In_any event, the facts
and circunstances of the case before us are
akin to those in Shujat Ali. Secondl y as
expl ai ned hereinbefore there would be no
justification in principle for holding that
the rul e-nmaking authority has-only two options
namely either to bar the di pl oma- hol ders
altogether from pronotion or to allow them
equal opportunity with the graduate engineers
in the matter of pronotion. It nust be
renenbered that the power of rul e-naking under
the proviso to Article 309 has been held to be
| egislative in character. Vader A 1.R 1969
S.C. 118. |If so, the test is whether such a
restrictive view is pernissible Vi s-a-vis
| egi sl ature. | f not , it is equal |y
i mperviously in the case of the rule-naking
authority under the proviso to Article 309.
The only test that such a rule has to pass is
that of Articles 14 and 16 and to that
aspect we may turn now.

The facts of this case, narrated hereinbefore,
clearly disclose that long prior to t he
i mpugned anendnent, a clear distinction was
bei ng mai nt ai ned between these two categori es.
The 1969 Rul es, as originally i ssued,
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prescribed a five years’ qualifying service
for graduate engineers while prescribing ten
years’ qualifying service for diplom hol ders,
though earlier it was twenty years for both
uni formy. No one ever questioned it. The
gr aduat es wer e desi gnat ed as Assi st ant
Engi neers whil e Supervisors were designated as
junior engineers in the year 1978. Thi s
di stinctive designations were recognised by
and incorporated into the Statutory Rules
(1969 Rules) in the year 1981. No grievance
was made on that count. Even
420
when both of themwere in the sane pay scale, the graduates
were being given a higher start at Rs. 400 straightaway,
whil e no such benefit was given to a pronote. Further, from
1972 onwards, it appears, +their very payscales wer e
different. It i's thus clear that though they belonged to
one class they represented two different categories, while
it is true, they perfornmed simlar duties and discharged
simlar responsi bilities: It i's asserted by the
Respondent’s counsel that there is also a common seniority
list but this fact is-denied by the appellant. According to

them there were two separate seniority lists till 1979 and
that when in 1979 'a single seniority |list was prepared, it
was objected to by the graduates, Be that as it ’'may, the
qguestion still remains whether it is not permissible to the
rul e-making authority, if it thinksit necessary in the

interests of administration to limt the pronotional chances
of non-graduate to one out or four vacancies, on.the basis
of academ c qual i fications. In the Iight of the
Constitution Bench decision in Triloki Nath Khosa, we cannot
say that it is not pernissible.
In  Shankant Narayan Deshpande v. Maharashtra
I ndustrial Developnent ~ Corporation & Os.,
1992 (2) Scale 857 a Bench consisting of P.B.
Sawant and G N. Ray, JJ. took the sanme view as
we do in this case. W also agree with the
basi s upon whi ch t he | ear ned Judges
di stingui shed the decision in H C Sharma and
O's. v. Minicipal Corporation of Del hi-and OQhers, [1983] 3
SCR 372.
The Ilearned counsel for respondents relied
upon the decision in Punjab State Electricity
Board and Anr. v. Ravinder Kumar Sharma and Ors., [1987] 1
SCR 72, a decision rendered by a Bench conprising A'P. Sen
and B.C. Ray, JJ. the category of line-men in the service of
the Punjab State Electricity Board conprised both diplonma-
hol ders and others who may be referred to as non-diplonma-
hol ders. They constituted one single category having a
conmon seniority list. By neans of the Rules issued under
the proviso to Article 309, a quota was prescribed for
di pl oma-hol ders, the result of which was that diploma-
hol ders who were far junior to the non-dipl oma-hol ders  were
pronoted ignoring the non-diploma-holders. The rule was
held to be bad by the | earned Subordi nate Judge, Patiala.
On appeal, the Additional District Judge, Patiala affirmed
the judgment. It was affirmed by the High Court as well.
The matter was brought to this Court. This court affirmed
the judgment of the Hi gh Court. A persual of the judgnent
shows that the attention of the Bench was not drawn either

to TN Khosa or to other decisions. Reference was nade
only to the obser-
421

vations in Shujat Al quoted hereinbefore and
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it was held that the distinction made between
the diploma-holders and non-diploma-hol ders
was discrinmnatory and bad. Apart from the
di stinction on facts between that case and the
case before wus, it 1is evident that non-
consideration of the T.N. Khosa and other
decisions relevant under the subject has |ed
to the laying down of a proposition which
seems to run counter to T.N  Khosa. Wth
great respect to the |earned Judges who
deci ded that case, we are unable to accept the
broad proposition flowing fromthe case.

The counsel for the respondents then relied
upon N. Abdul Basheer & Ors. etc. etc. v. KK Karunakaran &
Os., [1989] 3 SCR 201 a decision of a Bench of three
| earned Judges. On an exanmination of the facts of that
case, it was held by Pathak, C.J. speaking for the Bench
that the history of the evolution of the Kerala Excise and
Prohibition Subordinate Service  does not show that the
graduates. and non-graduates were treated as two separate
cat egori es. The following observations bring out t he
factual position found in that case.

"The history has varied with the circunstances

prevai'ling before and after the reorganisation

of the State on 1 Novenber, 1956. Oiginally
when nore enphasis was laid on the induction
of graduates, the ratio of graduate to non-
graduate officers was maintained at 3:1 but
from 9 Septenber, 1974 the ratio was changed

i nversely to 1:3. ~More non-graduates were now

i nducted into the Service. ~The trend shows,

i f anything, that it ran .in favour of

absor bi ng nore non-graduates.. The conditions

pertaining to the -service, and respecting
whi ch the constitution of the service varied

from time to tine, showed fluctuations. A

consistent or coherent policy in favour of

graduates was absent. This is not a case
where the cadre of officers was kept in two
separate divisions. It -was a -single cadre,
and they were all equal nenbers of it. There
is no evidence that graduate Preventive

O ficers enjoyed higher pay than non-graduate

Preventive Oficers. The Hi gh Court has noted

that the nature of the duties of ~ Preventive

O ficers whether graduate or non-graduate was

identical, and both were put to field work.

Non- graduate Preventive Oficers were regarded

as conpetent as graduate Preventive O -

422
ficers. There is no evidence of any  specia
responsibility bei ng vested in graduat e

Preventive Oficers. Once they were pronoted
as Excise Inspectors there was no distinction
bet ween graduate and non-graduate Exci se
| nspectors.’
It is thus clear that the facts of that case were entirely
different and it is those facts which influenced the
decision holding that no distinction can be nmade between
graduates and non-graduates inspectors in the mtter of
pronoti on. The sai d deci sion, however, cannot be read as
contai ning any proposition contrary to T.N. Khosa. W are,
therefore, of the opinion that the principle of the said
deci si on cannot help the respondents. So far as the factua
situation is concerned, the facts of the case before us do
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show, as discussed hereinbefore, that since 1969 the
graduate supervisors and non-graduate supervisors wer e
treated differently in the matter of pay, designation and in
the matter of pronotion though they were di schar gi ng
i dentical functions and duti es.

It may also be noticed in this connection that in the
government service, the ratio of 3:1 as between graduates
and di pl oma-hol ders has been in vogue since prior to 1965
and the corporation has been trying to inplement the said
ratio in its service too

Anot her argunent wurged by the |earned counsel for the
Respondents is that by prescribing a I|onger qualifying
peri od of service for diplonmahol ders, they have been equated
with t he graduates and that thereafter no further

di stinction is per mi'ssi bl e. We cannot agr ee. The
di stinction aforesaid was also in the matter of pronotion
and not for any other purpose.. If that distinctionis not
discrimnation, it is difficult to see how and why anot her
distinction now created (quota rule) 1is discrimnatory.
Suppose; if-these two requirenents (i.e., longer qualifying

service and -quota rule) had been introduced at the sane
time, there could have been no room for the present
argunment . The rul e-woul d° have been good. How does it
becomre bad, if they are introduced at different tinmes?
Both relate to their eligibility and chances of pronotion.
To wt, the basic questionis if they «can be barred
al together from pronotion, a& held in TN Khosa, why can’t
their chances of ' pronotion be restricted, curtailed or
hedged i n.

Sri Thyagar aj-an, | ear ned counsel for

respondents 3 to 8 (diploma-hol ders) raised an

alternative contention based upon Section 87

of the

423

Madr as Gty Muni ci pal Cor por ati on Act .

Section 87 reads as foll ows

" 87. TIME WTHINWH CH VACANCY | N/ CERTAIN

POSTS MUST BE FI LLED UP

(1) If a wvacancy occurs in any office
included in Class I-Bor Cass I, or any new
office in Cass I-Bor Cass Il is created,

the council shall within three nonths appoint
any qualified and suitable person to hold such

of fice.

(2) | f the State GCovernnment refuse to
confirm the appointnent so nmade, the  counci
shal | appoi nt some ot her gual ified and
suitable person within forty-five days from
the recei pt of the or der r ef usi ng
confirmation.

(3) In default of any appoi ntnent bei ng rmade

in accordance wth sub-section (1) or sub-
section(2), as the case may be, the State
CGovernment nmay appoint a person who in ‘their
opinion, is qualified and suitable to hold the
of fice and such person shall be deened to have
been appointed by the council

(4) Pendi ng an appoi nt nent under sub-section
(1) or sub-section (2), the council may
appoi nt a person to hol d the office
temporal ly and assign to himsuch salary as it

may think fit
Provi ded always that the salary so assigned
shall not exceed the maxinmum fixed by the

State Government by rules in respect of the
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office."
The contention of the | earned counsel is this: sub-section
(1) of Section 87 obligates the council to fill up a vacancy

within three nonths of occurrence of a vacancy by a
qualified and suitable person. Sub-section (3) provides the
consequence of the default of the council in nmaking an
appointnent wthin the tinme prescribed by sub-section (1).
In such eventuality the State Government becones entitled to
appoint a person, who in their opinion is qualified and
suitable for such office and the person so appointed shal

be deemed to have been appointed by the council. Sub-
424
section (4) enpowers the council to make a tenporary

appoi nt nent pendi ng an appoi nt nent under section (1) or sub-
section (2). Sub-section (2) says that if the State
CGovernment refuses to confirmthe appointment nmade by the
council under sub-section (1); the council shall have to
appoi nt- some other qualified and suitable person wthin
forty-five days fromthe date of receipt of the order of the
CGovernment refusing confirmation. The counsel contends that
in view of the said provision, the vacancies which arose
three nonths prior to the date of the commencenent of the
i mpugned anendnment should” be filled according to t he
unamended rules i.e., without reference to the quota. He
relies wupon the /decisions of this Court in Rangiah v.
Srinivasa Rao, 119831 3 SCC 284; P. Ganeshwar Rao v. State
of Andhra Pradesh, [1988] Supp. SCC 740; P.  Mahendran and
O hers v. State of Karnataka and Ors., [1990] 1 SCC 411 and
Devin Katti & Others v. Karnataka Public Service Conm ssion
and Ot hers, [1990] 3 SCC 157.

On the other hand the learned counsel for the —appellant
submits firstly, that this argunent was not raised before
the H gh Court and should not be allowed to be raised at
this stage for the first tinme, secondly, he says Section 87
is not nmandatory but only directory. ~The |[|earned /counse
al so argues that in pursuance of the judgnent of the |earned
Si ngl e Judge dated 21.3.1991 (upholding the validity of the
i mpugned anendnent and giving certain directions in the
matter of making pronotions to. the post of assistant
executive engi neer) and al so because stay was refused by the
Di vision Bench of Hi gh Court in the Wit Appeals preferred
against the said judgnent, the Corporation pronbted thirty
degree-holders including six appellants on 5.6.1991. In
fact, it 1is stated, by an order dated 30.4.1991, the
Di vision Bench allowed the Corporation to nake  pronotions
pending the Wit Appeals, of course, subject to the result
of the wit appeals. It is submtted further that by
anot her Order passed in May, 1992, the Corporation pronoted
anot her twel ve degree-hol ders and three dipl oma-hol ders. It
is also brought to our notice that in the Special /|eave
petition preferred against the judgment of the" Division
Bench, this Court st ayed t he reversion of the
appel l ants/petitioners by its order dated 14.9.1992 which
order was continued by another order dated 21.9.1992. It is
submtted that in the above circunstances a direction of the

nature sought for by respondents 3 to 8 wll nean the
reversion of the appellants who have been prompted in
pursuance of the order of the learned Single Judge. It s
pointed out if this

425

Court is upholding the inpugned amendnent, it would not be
just to permt the reversion of degree-holders on the ground
urged by the respondents for the first tine in this appeal

In our opinion Section 87 does indicate and nmanifest the
concern of the Legislature that the vacancies occurring in
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the Corporation Service should not be kept unfilled for a
period of nore than three nonths. Sub-section (3) which
provides for the consequence of default on the part of the
council to abide by sub-section (1) enphasises the concern
of the Legislature. So also does sub-section (2). Sub-
section (4) says that if there is going to be any delay or
if a suitable or qualified person is not available, the
council may appoint a person on tenporary basis. The said
provision is, therefore, analogous to, and indeed nore
specific than rule 4 of the Andhra Pradesh Registration and
Subordi nate Service Rul es considered in Rangiah v. Srinivasa
Rao. Accordingly it rmust be held that the | earned counse

for respondents 3 to 8 is right in his subm ssion that the
vacanci es occurring prior to three nonths before the date of
conmencenent of the inpugned amendnent ought to have been
filled in accordance with the rules then obtaining. At the
same time we cannot fail to recognise the force in the
argunent of the learned counsel for the appellants that the
respondents not having raised the said contention in the
H gh Court i.e., before the learned Single Judge or the
Di vi si on ~Bench should not be allowed to raise the sanme in
this Court for the first time. On a balancing of the
contending equities,  we are of the opinion that t he
following direction would be the appropriate one in the

particular facts /and  circunstances of ‘this case. The
direction is this :
The Corporation shall ascertain the vacancies in t he

cat egory of Assistant executive engineers, that have arisen
three nonths prior to the comng into force of the inpugned
amendment  (introducing the quota of 3:1 as between degree-
hol der s and dipl oma-holders) and shall work out the
vacanci es which would have gone to the  diplonma-holders if
unamended Rules had been followed. The Corporation shal

al so ascertain which of the dipl ona-hol ders woul d have been

promoted in those vacancies.  Such dipl oma-hol ders will be
prombted in the vacancies that nmay be existing as on today
and those that may arise in future. Until these /diploma-
hol ders are so pronpoted to the category of Assistant
Executive Engineers, no degree-holders shall be pronoted.
After these dipl oma-hol ders are so
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promoted and thereafter, it is obvious the —anended Rules
shall be applied and followed. It is further directed that

as and when a diplonma-holder is pronoted in pursuance of
this direction, his pronotion shall be given effect to  from
the date he ought to have been pronoted. Such di pl oma-
hol ders promotees shall be entitled to the benefit of
seniority and pay-fixation flow ng fromsuch ‘retrospective
pronotions, but they shall not be entitled to the arrears of
difference in salary for the period they have not ~actually
wor ked as Assi stant Executive Engi neers.

For the reasons recorded herei nabove the appeal is ‘allowed
subject to the direction made in the preceding paragraph.
The Order of the Division Bench of the Madras High Court in
Wit Appeal No. 518 of 1991 is set aside. There shall be no
orders to costs.

V.P.R

Appeal al | owed.
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