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ACT:

Preventive Detention Act (IV of 1950), s. 3 (1)--Preven-
tive detention for black-marketing--Order based on past
activities--Vvalidity --Power of Court to consider sufficien-
cy of grounds--Effect of establishment of Advisory Boards
under Preventive Detention (Amendi ng) Act, 1951

HEADNOTE

An order of detention to prevent bl ack-marketing cannot
be held to be illegal nerely because in the grounds for such
detention the detaining authority has referred only to the
past activities of the person detained, inasnuch as in-
stances of past activities may give rise toa subjective
mental conviction that it is necessary to detain such person
to prevent himfromindulging in black-marketing in the
future.

Under the Preventive Detention. Act, 1950, the test  as
to whether an order of detention should be nade is the
subj ective satisfaction of the detaining authority; the
Court has no power to consider whether the grounds supplied
by the authority are sufficient to give rise to such satis-
faction. The establishnent of the Advisory Board by the
Amendi ng Act of 1951 has not nmde the matter a justiciable
one, and even after the Anending Act the Court has no power
to consi der whether the grounds supplied are sufficient for
maki ng an order of detention

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeals Nos.
45 to 49 of 1951.

Appeal s fromthe judgnents and orders dated 20th August,
1951, of the Hi gh Court of Judicature at

Sima (Bhandari and Soni 33.) in Crimnal Wit ' Cases
Nos. 46 to 50 of 1951.
Jai Copal Sethi (R L. Kohli and Sri Ramkunar,
with him for the appellants in Cr. Appeals Nos. 45 and 49.
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N.C. Chatterjoe (Hardyal Hardy and R L. Kohli with him for
the appellant in Cr. Appeal No. 46.

Hardyal Hardy for the appellant in Cr. Appeal No. 48. S'M
S.M Sikri, Advocate-Ceneral of the Punjab (N. S

Doabia. with hin) for the respondent in all the appeals.

M C. Setal vad, Attorney-General for India (G N  Joshi
with him for the Intervener in Cr. Appeal No. 45.

1951. Cctober 4. The Judgrment of the Court was delivered
by

KANIA C.J.--These are five conpanion appeals from the
judgrments of the High Court of East Punjab and the principa
point argued before us i's as to the legality of the deten-
tion of the appellants under the Preventive Detention Act on
the ground that they are engaged in black-marketing in
cotton pi ecegoods.

The Jul | undur ~Whol esal e Cl.oth Syndicate was formed to
work out the distribution of cloth under the Governnent of
Punjab' Control (Cloth) Order passed under the Essentia
Supplies " Act. Certain persons who held |icences as whol e-
sale dealers-in cloth forned thenselves into a corporation
and all cloth controlled by the Government was distributed
in the district to the retail quota holders through them
The CGovernnent allotted quotas to the retailers and orders
were issued by the Government for giving each retailer
certain bales wunder the distribution  control. If some
of the retail licence holders did not take delivery of the
guotas allotted to them under the Notification of the 4th of
Cct ober, 1950, issued by the CGovernnent of India, Departnent
of Industries and Supplies, it was, inter ~alia, provided
that the wholesale syndicate nmay give the bales not so
lifted to another retail dealer. It may be noted that al
along the price for the cloth to be sold wholesale and
retail had been fixed under Governnment orders. The Syndi-
cate was suspected to be dealing in black market and had
been warned against its activities by the District' Magis-
trate of Jullundur several tines. On the 7th of June, 1951
21

an order was issued by the District  Organiser, Cvil Sup-
plies and Rationing, Jullundur, to the managing agents of
the whol esale cloth corporation, Jullundur Cty, -intimating

that they were strictly forbidden to di spose of any uplifted
stock against unexpired terns without his prior permssion
inwiting. They were further directed that thenceforth no
such stock would be allowed to be sold to an- individua
retailer, but perm ssion would be granted to sell the sane
to associations of retailers only. It was statedthat this
letter was not in accordance with clause 5 of the Notifica-
tion of the Government of India dated the 4th COctober, 1950,
whi ch aut hori zed the whol esal e syndicate to be at liberty to
sell uplifted cloth to any other retailer or an association
of retail dealers of the same district. It may be further
noted that the Cotton Coth Control Order was in operation
even prior to 1950. For sone time control on the distribu-
tion of cloth was lifted but the price remained under the
control of the Governnment. During that tinme it has been
al l eged that the appellants and several others sold cloth at
rates higher than those fixed by the Governnment. Even when
the distribution and price were both controlled, the nanu-
facturing mlls were allowed to sell at prices fixed by the
Government a certain percentage of cloth which was not taken
by the Governnent under its control. This was described as
free sale cloth and it was alleged that the appellants and
several others were doing black-marketing in this free sale
cl ot h.
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By an order passed by the District Magistrate on 19th
June, 1951, he directed that the appellants be detained
under section 3 (2) of the Preventive Detention Act to
prevent them fromacting in a manner prejudicial to the
mai nt enance of supplies of cloth, essential to the conmmuni-
ty. On the 2nd July, 1951, the District Mugistrate, Jullun-
dur, directed that the appellants be commtted to District
Jail, Jullundur, fromthe 2nd July until the 1st Cctober,
1951. The appellants were detained accordingly. The
grounds for their detention were given to themon the norn-
ing of the 6th July. The grounds set out the activities of
22
the appellants as nanaging agents or partners in different
firnse or enployees of the said firns or corporations. It
was stated ,that they had been disposing of npbst of the
stocks of cloth received for the Jullundur District in the
bl ack market at exhorbitant rates from June, 1949, to Octo-
ber, 1950, during the period when control on distribution
was renoved -and that even after the reinposition of that
control . in Cctober, 1950, they disposed of cloth which has
been frozen under the directions of ‘Director of Cvil Sup-
plies in the short interval between the passing of the order
and its service on them The second ground was in respect
of their individual activities as menbers of the firm in
whi ch they were partners in disposing of stocks of cloth in
black market at rates higher than the controlled ones, to
various deal ers, through agents. The particulars were speci-
fied in Appendix "A'. They refer to the free sale cloth. In
the-third ground it was alleged that’ by illegal means they
deprived the rightful claimnts of the various stocks of
cloth with a viewto pass the sane into black market at
exorbitant rates. W do not think it necessary to. go into
greater details of these grounds or refer to the other
grounds.

On the 9th of July, 1951, petitions under article 226 of
the Constitution of India were filed in the East Punjab High
Court asking for wits of habeas corpus against the State on
the ground that the detention of the appellants under the

Preventive Detention Act was illegal. The District Mgis-
trate filed his affidavit in reply challenging the ~allega-
tion of mala fides and setting out in sone detail instances

of the activities of the appellants and contended that  on
the reports received by himhe was satisfied that the deten-
tion of the appellants was necessary. Early in  August,
1951, the executive authorities cancelled the licence of the
appel l ants as cloth dealers. The Hi gh Court dism ssed the
petitions and the petitioners have come on appeal ‘to us.

Section 3 of the Preventive Detention Act, | 1950, . pro-
vides that the Central Government or the State . CGovernnent
may, if satisfied with respect to any person that
23
with a viewto preventing himfromacting in any ' manner
prejudicial to the maintenance of supplies and services
essential to the comunity it is necessary so to do, make an
order directing that such person be detained. The power to
act in accordance with the terns of this provision was given
by section 3 (2) to a District Magistrate. Such Magistrate
however was required to make a report to the State GCovern-
ment to which he was subordi nate about the order and also to
send the grounds on which the order had been made and such
other particulars as, in his opinion, had a bearing on the
necessity of the order.

It is not disputed that an order under section 3 (2) of
the Preventive Detention Act to prevent bl ack-marketing can
be passed by the District Magistrate. On behalf of the
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appellants it is contended that in the grounds for their
detention reference is nade to their activities prior to
June, 1951, only. This cannot be considered objectionable
because having regard to those activities it is alleged that
the satisfaction required under the section had arisen. It
was next argued that such | oophole as existed in the tota
control of distribution and’ sale and price of piecegoods in
the district was sealed by the order of the District Orga-
ni ser dated the 7th June, 1951. By virtue of that order the
syndi cate or corporation could not sell any cloth w thout an
express order in witing fromthe District Organiser, and
therefore there could be no bl ack-nmarketing after that date
by any of the appellants and the order was therefore unjus-
tified. It was next contended that in any event now as
their licences are cancelled they cannot deal in cloth and
the order of detention now maintained against themis nore
in the nature of punishment than prevention. It was argued
that orders under the Preventive Detention Act were for the
pur pose of preventing a person fromacting in future in the
obj ectionabl'e way contenpl ated by the Act and it was beyond
the scope of the Act to pass orders in respect of their
all eged activities anterior to June, 1951

In our opinion the Hgh Court approached the natter
quite correctly. Instances of past activities are rel evant
24
to be considered in giving rise to the subjective nenta
conviction of the District Magistrate that the appellants
were likely to indulge in objectionable activities. The
grounds which were given for the detention are relevant and
the question whether they are sufficient or-not is not for
the decision of the Court. The Legislature has nade only the
subj ective satisfaction of the authority making the order
essential for passing the order. The contention that because
in the Anending Act of 1951 an Advisory Board is constitut-
ed, which can supervise and override the decision taken by
the executive authority, and therefore the question whether
the grounds are sufficient to give rise to the satisfaction
has becone a justifiable issue in Court, is clearly unsound.
The satisfaction for nmaking the initial order is and has
al ways been under the Preventive Detention Act, that of the
authority making the order. Because the Amending Act of
1951 establishes a supervisory authority, —that discretion
and subjective test is not taken away and by the establish-
nment of the Advisory Board, in our opinion, the Court is not
given the jurisdiction to decide whether- the  subjective
deci sion of the authority making the order was right or not.
Proceeding on the footing, therefore, that the jurisdiction
to decide whether the appellants should be detained under
the Preventive Detention Act on the grounds conveyed to the
appellants is of the District Magistrate. In the present
cases, two arguments were advanced on behal f of the appel-
lants. It was strenuously urged that by reason of the | order
of the District Organiser of the 7th June, 1951, the only
| oophol e which remained in the schene of distribution —and
sal e of cloth under control of the Governnent was seal ed and
it was inpossible after that order to do any bl ackmarketing
by any of the appellants. W are unable to accept this
contention. In the first place, this order appears to be an
adm nistrative order and is in the nature of a warning. It
is at variance with the provisions of clause 5 of the Order
of the Central Governnment of the 4th COctober, 1950. Moreover
this order does not bring about the result claimed for it.
Al ot
25
of cloth which the manufacturers are permtted to distribute
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t hrough persons outside the Governnent agencies can still be
secured and sold at exhorbitant rates, i.e., at rates higher
than those fixed by the Government. The second argunent was
that as the licences of the appellants are now cancelled
they cannot deal in textile cloth at all and therefore there
can be no apprehension of their indulging in black market
activities. W are wunable to accept this argunent also
because it is common know edge that |icences can be obtained
in the nane of nom nees. Again while these people nay not
have their licences in Jullundur District they may have or
may obtain licences in other districts. Fromthe fact that
their 1licences have been cancelled a nonth after the order
of detention was passed we are unable to hold that it is
i npossible on that ground for the appellants to indulge in
bl ack market activities: In this connection an extract from
the further affidavit of the District Mugistrate of Jullun-
dur dated 1st August, 1951, may be usefully noticed. He
st at ed:

"There have been orders for . the release of certain
stocks “of ~cloth in respect of other nmlls, as free sale
cloth after the 9th June, 1951. Any quantity of cloth not
paid for and lifted by the owners’ nominees will revert to
the MIls for free sale: vide letter No. CYC2/ SLM dated
the 31st My, 1951, fromthe Textil e Comm ssioner, Bonbay,
to all selected MIls in Bonbay and Ahnedabad. This <cloth
can be purchased by any whol esal e deal er of cloth of India,
wi thout any restriction. Not only this, free sale cloth can
be transported fromone district to another wthout a per-
mt: vide Menp No. 28894-CS (C) 50/48791, dated 2nd January,
1951, fromthe Joint Director, Cvil Supplies, and Under-
Secretary to Governnent Punjab to the District O ganiser
Cvil Supplies and Rationing, Ludhiana. Again free sale
cloth is also procurable fromindividual firms who conspired
to make profit by black marketing. The only information
which is supplied by a purchaser of wholesale cloth to the
District Magistrate is as to what quantity of such cloth has
been i nported
4
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into the district. According to the report of the District
Organi ser no such cloth was inported into Jullundur by the
corporation but there are reasons to believe that the Corpo-
ration had been making their purchases in free sale cloth
from the MIls and using those bales to make up the defi-
ciency in the bales of quota cloth of superior quality which
they wused to dispose of in the black market —in collusion
with the MIls. Besides, the firmRattan Chand Mathra Dass,
as would be evident fromthe attached lists signed by the
District Organiser, had been dealing in free sale cloth and
had al so been inporting cloth as Reserve of Kangra and also
Provincial Reserve. Mdst of this quota also found -its way
into the black market. Sinilarly the firm Madan Gopal Nand
Lall and Company had been dealing in free sale cloth ‘on a
large scale. It would be evident fromthe attached list.
Santi Sarup, the Secretary of the Corporation, is believed
to be a partner in the firmHari Chand Bindra Ban and this
firmal so had been dealing in free sale cloth. The free sale
cloth acquired by themused to be invariably sold in the
bl ack market as reported by the District Oganiser in his
Meno No. 6306/ 6734-M CT/Do. 7 dated 1st August, 1950, in
reply to ny Meno. No. nil dated 30th July, 1951. There is
absolutely no bar for the wholesale cloth corporation
Jul lundur, to its getting free sale cloth fromthe MIIs or
ot her whol esale dealers nor is there any bar for the firms
Rattan Chand Mat hra Dass and Madan Gopal Nand Lal and Co. to
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the acquiring of free sale cloth."

It was next argued on behal f of the appellants that the
only order of detention nmade agai nst themwas the order of
the 2nd July and that did not refer to any section of the
Preventive Detention Act and did not suggest that there was
any satisfaction of the detaining authority. It was argued
that no order of the 19th of June was ever shown to any of
the appellants or served on themand therefore their deten-
tion was illegal. It should be pointed out that these con-
tentionsare raised in the affidavits not of the detained
persons, but of their relations. Their affidavits do not
show t hat they have any personal know edge. The affidavits
27
on this point are based only on their belief and infornmation
and the source of the information is not even disclosed. As
against this, there is the affidavit of the District Magis-
trate which expressly states that the ternms of the Order of
the 19th of June were fully explained to each of the dete-
nus. The petitions for the wits of habeas corpus were
filed within a week after the service of the detention order
and we do not-think thereis any reason to doubt the cor-

rectness of the statenents of the District Mgistrate. In
our opinion this ground of attack on the order of detention
has no substance and the detention cannot be held illegal on

that ground. The judgment of the Hi gh Court was attacked on
these grounds and as we are unable to accept any of these
contentions the appeals nust fail

One of the appellants is the secretary of one corpora-
tion and another ‘is a salesman and clerk in one of the
firms. On their behalf it was urged that they could not
i ndul ge in black market activities. W are unable to accept
this contention in view of what is stated in the affidavits
of the District Magistrate. It is there pointed out that in
addition to being a secretary or aclerk and in those capac-
ities actively participating in the black market activities
of their principals, they were thenselves indul ging in black
market activities in cloth. |If these and other facts in
respect of the appellants are disputed the natter will be
consi dered by the Advisory Board. The question of the truth
of those statenents however is not within the jurisdiction
of this Court to decide. As all the grounds urged against
the judgnent of the High Court fail, all the five appeals
are di sm ssed

Appeal s di snm ssed

Agent for the appellants in all the appeals: R S. ~Naru-
I a.

Agent for the respondent and Intervener: P.A. Mehta.
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