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ACT:

Conservation of .\ Foreign Exchange and Prevention of
Srmuggling Activities “Act, 1974-Non-supply and also bel ated
supply of documents vitiate the preventive  detention and
entitled the release of the detenu-Panchnanas  do not give
the detenu full notice of the case against himor furnish
all the materials which he needs to nmake hi's representation-
Quideline to detai ning authority regarding supply of
docunent s.

HEADNOTE

Allowing the petition and ordering the release of the
detenu forthwi th, the Court
N

HELD : (Per Koshal, J.) (1) It is now settled |aw that
the detaining authority is bound to give an opportunity to
the detenu to make a representation against hi's detention
and also to consider the sane as early as possi bl e and that
any unreasonabl e delay in furnishing to the detenu copies of
the docunents which form the basis of the (grounds of
detention amounts to denial to him of such opportunity.
[687-G].

In the instant case there was a gap of 32 days (10th
June to 11th July, 1980) which could very well have been cut
short considerably if the authorities concerned had acted
with pronptitude. Not even an attenpt has been nmade to
explain why no attention was paid to the demand for the
supply of the copies on the 10th, 11th, 12th, 26th, 27th and
30th June and the first of July, 1980. Further the procedure
adopted by the Home Departnent in asking the Assistant
Col l ector of Custonms to send his "necessary remarks" is
unwarranted. For one thing all the documents should have
been available with a detaining authority and if their
originals had been taken away by the Assistant Collector of
Custons, their copies should have been retained in the Hone
Department for being furnished to the detenue on denmand.
Secondly, there was no inpedinent in the way of the Home
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Departnent requiring, through its letter dated 12th June
1980, the Assistant Collector of Custons to furnish the
copies direct to the detenu at the Nasik Central Prison
Nasi k. Thirdly, the reason for the delay of 4 days fromthe
7th July to the 11th July 1980 cannot be accepted at its
face value. The petitioner was in custody at the Nasik
Prison and there was no question of his being "in a hurry to
go to Bonbay" and the docunent appears to have been withheld
fromthe petitioner right up to the 11th July, 1980. [686G
687C.].

(2) Copies of the panchnama prepared at the tinme of
recovery of silver bags and supplied to the detenu in the
i nstant case, cannot anmount to giving himfull notice of the
case or furnishing of all materials which he needed to make

his representation. |t was incunbent on the detaining
authority to supply
683

copi es .of  those statenents to the petitioner to enable him
to nake an effective representation and that is what was
actually 'done on'the 11th July, 1980 although it was too
late then to be of any real use to the petitioner who had
al ready subnmitted his representation at the instance of the
Advi sory Board. [687D-F].

(3) It is absolutely necessary for the detaining
authority to chalk outt for thenmselves 'a  procedure which
ensures speedy and effective disposal of demands for
docunents forming the basis of the grounds of detention
orders passed by them in future. ~The best course would be
for the detaining authorities to retain copies of all such
docunents while passing the -order of detention.itself to
make them avail abl e to the detenu as soon as denand therefor
is made and wi thout addressing others on the subject. The
next best thing would be for the detaining authority to
forward the requisition for copies of  documents to the
officer having their custody wth a direction that the
latter shall wth all convenient speed despatch the copies
direct to the detenu at the place of his detention. It may
further be desirable for directions to be issued to al
authorities to whomthe custody of the detenus i's entrusted
that they shall make available to the detenu concerned al
the docunents received in that behalf as soon as such
docunents reach those authorities. [688B-D}.

Per lyer, J. (concurring observations) : (1) The |l aw of
liberty is often the battle for principles of procedura
protection; but ’'great principles seldom escape working
injustice in particular things’. And when an anti-socia
element gets away wth it, society is the victim of
i njustice. [688F].

(2) The judicial process is itself no nodel of
perfection in pronmptitude of di sposal and may, wel |
synpathise with |aggards el sewhere. But personal ~liberty,

constitutionally sanctified, is too dear a value to adnit of
rel axati on. And preventive detention being no substitute for
prosecution, the crimnal law stands stultified by the State
itself if a charge is not laid before court with utnost
speed and the crine is not punished with deserving severity.
The rule of |aw has many unsuspected eneni es, and renenber
linmping legal process as well as slunbering executive
echel ons are contributories to social injustice. [689F-(QF.
(3) It is an inperative of social justice through State
action that white collar robbers, dubiously respectable and
professionally ingenious, reap the wages of their sins,
nanely, preventive detention and pronpt prosecution, both
according to law Here, by not supplying pronmptly copies of
the incrimnating materials by an indifferent authority a
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detention is being judicially denolished. [689D.

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition No. 2193 of 1980.
(Under Article 32 of the Constitution)

A. K Sen and Harjinder Singh for the Petitioner

Sushil Kurmar and M ss A. Subhashini for Respondent No.
1 O P. Rana and M N. Shroff for Respondent No. 2

The foll owi ng Judgnments were delivered:

KOSHAL, J.-The prayer made in this petition under
article 32 of the Constitution of India is that the
petitioner who has been
684
detained in pursuance of ~an order dated the 29th May 1980
i ssued by the Governnent of Maharashtra in exercise of the
powers conferred” on it by clause (a) of section 5 of the
Conversion of ~ Foreign Exchange and Prevention of Snuggling
Activities Act, 1974 (hereinafter referred to as the Act)
shal |l be -immedi ately rel eased from custody which, according
to him is illegal

2. The arrest of the petitioner in pursuance of the
order above nmentioned was effected on the 4th June 1980,
when a comuni cation addressed to him and signed by the
Under Secretary to the Governnent of Mharashtra, Hone
Department, was delivered to him ~ That' comuni cati on
contai ned the grounds on the basis of which the petitioner’s
detention had been ordered. A resune of those grounds
appears bel ow

(a) On the 3rd February 1980 the petitioner went to

the Airport at Bonbay and tried to have a bag
cleared at the Custons counter with the object of
smuggling 19 silver bars having a total weight of
17.5 kgs out of the country through one U C
Sajindran. The attenpt was foiled by reason of the
vi gil ance of the Custons O ficer concerned.

(b) On the 4th February 1980, 92 silver bars wei ghing
83 kgs in all and valued at Rs. 2,65,600.00 were
recovered from the residence of the petitioner
being flat No. 9, Nawoji Mnsion, 31, Wodhouse
Road, Col aba, Bonbay by the Custons authorities.
These bars were also neant for being smuggled out
of the country.

On the 6th June 1980 the petitioner, while in custody,
demanded from the Under Secretary above mentioned, through a
letter of t hat dat e, al | rel evant
"mat eri al / st at enent s/ docunents” to enable him to make an
ef fective representation against his detention. The letter
evoked no response till the 3rd of July 1980 before when he
received a communication dated 20th June 1980 “from the
Secretary to the Advisory Board constituted under the Act
informng him that if he wanted to make a representation
against his detention he nmust do so "imediately". The
petitioner waited for the docunents he had asked for and
ultimately on the 3rd of July 1980 he sent hi s
representation to the Secretary of the Advisory Board and
si mul taneously repeated his request for the supply of
docunents, etc. to the Under Secretary above mentioned. It
was on the 11th of July 1980 that copies of the docunents
form ng the evidence in support of the grounds of detention
were furnished to the petitioner.

3. The sole contention urged in support of the petition
is that the petitioner was not given any effective
opportunity to nmake a.
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representati on against his detention i nasmuch as the

docunment s above nentioned were not supplied to himin tinme.
The contention is sought to be countered by an expl anation
for the delay by reason of which the docunents could not be
supplied to himtill the 11th of July 1980. That expl anation
is contained in tw affidavits, one sworn by C R
Mul her kar, Deput y Secretary to t he CGover nirent of
Mahar ashtra, Hone Departnent, and the other by Shri S. G
Rege, Assistant Col I ector of Custons, Rummagi ng and
Intelligence and COFEPOSA Cell, Bonbay. According to Shri
Mul her kar, the explanation for the delay is as foll ows:

"I say that the letter, dated 6-6-80 asking for
the copies of the statenent and docunents was received
in the Home Departnent  on 10-6-80. As the origina
statenments and docunents, after they were consi dered by
Sm. Ml ati Tanbay-Vaidya, were taken back by the
Custons Authority for further investigation, by letter,
dated 12-6-80, the letter dated 6-6-80 was forwarded to
the ' Assi st ant Col l ector of = Custons for necessary
remarks. By letter dated 24-6-80, Assistant Collector
of Customs forwarded the copies of statements and
docunents running into 31 pages. On 24th June, and 25th
June, 1980, the Mantralaya was closed due to the sad
dem se of Shri Sanjay Gandhi and Shri V. V. Grri
respectively. The said copies were, therefore, received
in the Honme Department on 26-6-80. | say the 28th and
29t h June 1980 were holidays being 4th Saturday and
Sunday respectively. The papers were forwarded to Snt
Mal ati Tanbay- Vai dya t hrough proper channel on 2nd July
1980 and she passed the order on 3rd July 1980. The
copies of statenments and docunents were forwarded to
the detenu on 4th July 1980, which were received in the
Nasi k Central Prison, Nasik, on 7th July 1980, and the
sane were handed over ‘to the detenu on 7th July 1980,
at the time of his transfer to the Bonbay  Centra
Prison for court production purpose which was fixed on
the 9-7-1980. But the petitioner did not accept the
same since he was in hurry to go to Bonbay. However,
the aforesaid documents were del i vered to the
petitioner on 11th July 1980 through Bonbay Central
Prison, Bonbay. A copy of the report, dated 23rd July
1980, received from the Superintendent, Nasik Road
Central Prison, Nasik is annexed herewth. The
rem nder, dated 3-7-1980, sent by the petitioner was
received in the Home Department on 9-7-1980.  As the
copies were already forwarded on 4-7-80, no- action was
taken on the said remnder. | say that the copies of
statenments and docunents were supplied to  the detenu
wi th reasonabl e expedition."

686
The relevant portion of Shri Rege’'s affidavit may al so
be extracted:

"I say the representation, dated 6th June 1980,
whi ch was forwarded by the Hone Departnent on 12th June
was received in nmy Departnent on 13th June, 1980. The
14th June, 15th June and 22nd June 1980 were hol i days
bei ng second Saturday, Sunday and Sunday respectively.
| say the statements and docunents were running into 31
pages. | further say during the sane period ny
Departnment was busy in preparing remarks in respect of
five other representations received fromthe COFEPCSA
det enus: -

"(1) Shri Mahendra Choraria
(2) Shri Pravin Kapur
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(3) Shri Bekal Ml ddeen
(4) Shri Gridharlal Soni
(5) sShri A S. Rana
"I say in respect of the representation of M.

Choraria ny Department was required to prepare copies

of the statements and docunments running into 89 pages.

In view of this heavy pressure of work, ny Depart nent

sent the copies of statements and docunents on 24th

June 1980. As the Mantralaya was closed on 24th June

and 25th June due to the sad denmise of Shri Sanjay

Gandhi and Shri V. V. Gri respectively, the sane were

forwarded to the Hone Departnment on 26th June 1980."

The two affidavits, taken together show that in between
the receipt by the Honme Departnent of the letter dated 6th
June 1980 containing a denmand by the petitioner for the
supply of copies of docunents, and such supply, there was a
gap of 32 days (10th June to 11th July 1980). And it was
during ~this gap that the \petitioner subm tted hi s
representati on unaided by those docunments, which he did on
the 3rd. July 1980, in response tothe letter issued to him
by the Secretary of the Advisory Board and requiring himto
submit his representation "imediately". The period of 32
days could very well have been cut short considerably if the
authorities concerned had acted wth pronptitude. It would
be seen that not even an attenpt has been nade to explain as
to why no attention was paid to the demand for the supply of
the copies on the 10th, 11th, 12th, 26th, 27th and 30th June
and the 1st July,  1980. On all these dates the file was
lying unattended in the Hone Department. W also cannot
appreci ate the procedure adopted by the Home Departnment in
asking the Assistant Collector of Custons to send his
687

"necessary remarks". For one thing, all the docunents
shoul d have been available with the detaining authority and
if their originals had been taken away by the Assistant
Col  ector of Custons, their copies should have been retained
in the Hone Departnent for being furnished to the detenu on
denmand. Secondly, there was no inpedinent in the way of the
Hone Department requiring, through its letter dated 12th
June 1980, the Assistant Collector of Custonms to furnish the
copies direct to the detenu at the Nasik Central Prison,
Nasi k. Thirdly, the reason for the delay of 4 days fromthe
7th July to the 11th July 1980 cannot be accepted at its
face value. The petitioner was in custody at the Nasik
Prison and there was no question of his being "in a hurry to
go to Bonbay" and it appears that the docunents were really
wi thheld from the petitioner right up to the 11th July 1980
for reasons best known to the authorities. As it is, the
manner in which the demand for the copies was shuttled from
officer to officer and a period of no | ess than 13 days was
taken by the Assistant Collector of Custonms to prepare and
despatch the copies renders the explanation anythiing but
sati sfactory.

4. In the situation above detail ed | earned counsel for
the respondents contended that the petitioner had been
supplied with copies of the panchnamas prepared at the tine
of the seizure of the bag on the 3rd February 1980 and of
the recovery of silver fromhis house on the next day and
that the two panchnamas gave the petitioner full notice of
the case against himand furnished all the material which he
needed to mnmke his representation. The contention is wholly
wi thout force inasnmuch as numerous statements which were
recorded on the two occasions when the goods were seized,
including those of U C  Sajindran, the Customs Oficer at
the Airport counter and the petitioner hinself, were
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admttedly recorded by the concerned authorities and forned
an inportant part of the material on which the grounds of
detention were based. It was, therefore, incunbent on the
detaining authority to supply copies of those statenents to
the petitioner to enable him to make an effective
representation and that is what was actually done on the
11th July 1980 although it was too late then to be of any
real use to the petitioner who had already submtted his
representation.

5. It is now settled law that the detaining authority
is bound to give opportunity to the detenu to make a
representation against his detention and also to consider
the same as early as possible and that any unreasonable
delay in furnishing to the detenu copies of docunments which
formthe basis of the grounds of detention amobunts to denia
to him of such opportunity (vide Rancthandra A. Kamat V.
Union of India and Ohers, [1980] 2 Suprene Court Cases

270).

688

And it goes without saying that such denial of opportunity
makes the detention itself illegal. That precisely is the

situation which obtains in the present case and the
petitioner is, therefore, entitled to be released forthwth.

6. Before parting with this judgment we mght inpress
upon the respondents the necessity of chalking out for
thensel ves a procedure which ensures speedy and effective
di sposal of denands for docunents formng the basis of the
grounds of detention orders passed in future. The best
course would be for the detaining authority to retain copies
of all such docunents while passing the order of detention
itself and to nmake themavailable to the detenu-as soon as a
denmand therefor is made and wi t hout addressing others on the
subject. If the adoption of such a course be not feasible
the next best thing would be for the detaining authority to
forward the requisition for copies ~of documents to the
officer having their custody with~a direction that the
latter shall wth all convenient speed despatch the copies
direct to the detenu at the place of his detention. It may
further be desirable for directions to be issued to al
authorities to whomthe custody of the detenus is entrusted
that they shall nake available to the detenu concerned al
the docunents received in that behalf as soon as -such
documents reach those authorities.

7. For the reasons stated we accept the petition
declare the detention of the petitioner to be illegal and
direct his imedi ate rel ease from cust ody.

KRI SHNA | YER, J.-1 agree with the reasons, observations
and holding of ny learned brother in his judgnent on behal f
of both of us. A brief supplement of ny own, for reasons
which will be apparent, nmay not be out of place and so |
append ny separate, concurring opinion

The law of liberty is often the battle for principles
of procedural protection; but ’'great principles ' seldom
escape working injustice in particular things’. And when an
anti-social elenent gets away with it, society is the victim
of injustice. This grim coment is inevitable in the case
before us where the petitioner has been detained w thout
trial and seeks to free hinself on the score of breach of
basi c requirenents. My | earned brother has expl ai ned how t he
violation, on the strength of the rulings of this court,
vitiates the detention. Under our |legal system precedents
bind and so, here we obey themand direct release of the
detenu. Even so, the facts of the case strongly savour of an
econom ¢ offender intercepted in his subterranean silver
operations and betrayed by his collaborator. Neverthel ess,
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the law is equal and hard cases cannot nake bad | aw. That
689

is why the petitioner nust succeed. And, may be, he has sone
convi nci ng case if given an effective opportunity to
expl ai n. Who knows ?

VWhat surprises ne, however, is the Executive’'s strange
indifference to conpliance with law s requirenents despite
this court’s pronouncenents. This has resulted in the
rel ease of one who, the State alleges, is a nmaster
strategi st of snmuggling exploits at the expense of the
nati onal economny. |If there be truth in that inputation,-it
is not for me to express any view, especially since a
prosecution nmay be 'aunched- who but the concer ned
authorities are to blane? Had the functionaries entrusted
with the drastic detention power been careful enough to
update their procedures  in keeping wth the strict
directives laid down by this court the prospect of crimna
adventurists continuing their precious netal traffic could
have been pr e- enpt ed constitutionally by successfu
preventive detention. Had the rulings of this court, from

time to tine, in the precious area of personal |I|iberty
versus preventive detention, been converted into pragmatic
"instructions’ by a special cell the law would have

fulfilled itself and served the nation with social justice.
It is an inperative of social justice through State action
that white col lar / robbers, dubi ously ‘respectable and
professionally ingenious, reap the wages of their sins,
viz., preventive detention and pronpt prosecution, both
according to law. Here, by not supplying pronptly copies of
the incrimnating materials by an indifferent authority a
detention is being judicially denolished. And  prosecution
for a serious offence is enjoying an occult ‘spell of
gestation because of official slow notion. Wether this
court’s insistence on the need to explain every day of del ay
in serving copies of every docunment ~on the detenu, is too
tall an order in an atnosphere of habitual institutiona

paper-1ogging and hibernating is too late to ask. The
judicial process-if one may self-critically lanment-is itself
no nmodel of perfection in pronptitude of disposal and nay
wel |  synpat hi se with I|aggards elsewhere. —But persona

liberty, constitutionally sanctified, is too dear a value to
admt of relaxation. And preventive detention being no
substitute for prosecution, the crimnal law stands
stultified by the State itself if a charge is not Ilaid
before court with utnost speed and the crinme is not punished
with deserving severity. The rule of 'aw has many
unsuspected enem es, and renenber, |inping |egal process as
wel | as slunbering executive echelons are contributories to
soci al injustice.

I make these separate observations in the fond hope
that an effective courier between the court - -and the
Administration will function so that every ruling of the
hi gher courts is promptly reflected in i mperative
instructions to concerned officers so that obviable errors
690
do not fatally flaw otherwi se justifiable executive actions.
What inpels ne to wite this brief note is the restless
thought that lawis no glittering abstraction in the books
but translation of legislation into corrective action.

Surely, judged by actualities, judicial and admnistrative
justicing, have many 'prom ses to keep’
S. R Petition all owed.

691
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