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El ection Petition--Corrupt practices under s. 123 (2), (3)
and (4) alleged--Proof--Affidavit in support of Petition
al | egi ng a fact on information nust give source of
information. There is no inconsistency between form 25 of
Conduct of Election Rules, 1961 and Rule 7 of Mlhya  Pradesh
H gh Court Rul es.

HEADNOTE:

The appell ant and the three respondents were candi dates for
election to the Madhya Pradesh Assenbly at~ the genera
election held in 1967. The appell ant was successful at _he
el ection, Respondent no. 1 chatlenged his election in an
el ection petition charging himwith corrupt practices. It
was al |l eged by the election petitioner that in speeches nade
to the voters on the basis of religion within the nmeaning of
s. 123 (3) of the Representation of the People Act 1951, the
voters were threatened divine displeasure within the neaning
of s. 123 (2), ad also statenents were nmade about. the

el ection petitioner within the meaning of s. 123 (4). The
affidavit in support of the petition did not disclose the
source of information whereby respondent no. learnt the
speeches constituting corrupt practice. The High @ Court

however believed the oral evidence produced on behal f of he
respondent, disbel eved that produced on behalf of the
appel l ant and allowed the el ection petition. Appeal to this
Court was filed under s. 116-A of the Representation of the
Peopl e Act, 1951

Al'l owi ng t he appeal

HELD : (i) The affidavit filed by the respondent along wth
the election petition did not disclose the source of
information in respect of , speeches alleged to have been
nade by the appellant. Although the respondent clained in
his evidence that he came to know of the speeches through
notes nmade by certain persons who heard them neither the
notes nor these persons were produced in Court. The non-
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production of the notes and the persons who nade them nust
lead to an irresistible inference against the respondent
that the sanme woul d not have supported respondent’s case.
[959 H, 962 A-B]

Rule 7 of the Madhya Pradesh High Court Rules states that
every affidavit should clearly express how nmuch is a
statenent and declaration fromknow edge and how nuch is a
statement nade on information or belief aid nust also state
the source or ground of information belief’ with sufficient
particularity. Form No. 25 of "he Conduct of El ection
Rul es, 1961 requires the deponent of an affidavit to set out
whi ch statenents are true to the know edge of the dependent
and which statenents are true to his information. 1In so far
as form No. 25 requires the dependent to state which
statements are true to know edge there is no specific
nmention of the sources of information in the form The form
of the affidavit and” the Hgh Court rules are not

i nconsi stent. The High Court Rules give ef f ect to
provi sions of Order 19 of the Code of Civil Procedure. [960
C F
956

The non-disclosure of grounds or sources of information in
an election petition which is to be filed within 45 days
from the date of election of the returned candidate, wll
have to be scrutinised fromtwo politics of view. The non-

di sclosure of the grounds will indicate that the election
petitioner did not come forward wth the sources of
information at the first opportunity. The real inportance

of setting out the sources of information at the time of the
presentation of the petition is to give the other side
noti ce of the contenporaneous evi dence on which-the el ection
petition is based. That will give an opportunity to ’'the
other side to test the genuineness and varacity of the
sources- of information . The other point of viewis that he
el ection petitioner will not be able to make any departure,
fromthe sources of grounds. If there is any enbellishnent
of the case it will be discovered. [961 E-F]

State of Bonbay v., ParshottamJog Naik, [1952] S. C R
674, Padmabati Dasi v. Raik Lal Dhar, |I.L.R 37 Cal. 259,
Bari um Chem cals Ltd. & Anr. v. Conpany Law Board and Os.,
[1966] Supp. S.C.R 331 and A. K K Nanbiar v. Union of
India, [1970] 3 S.C R 121, referred to.

(ii) The Hi gh Court was wong in pronouncing observations on
the First Information Report relating to an incident at one
of election meetings in question when a crim nal case based
on that Report was pending. [1964 F- G

(iii) The overwhel m ng inpression produced by the  w tnesses
on behalf of the respondent is that they were all prepared
on the sane pattern of evidence. On the entire evidence it
could not be held that the allegations constituting corrupt
practice were proved.[1971 H 972 A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : C A No. 2509 of 1969.

Appeal under Section 116-A of the Representation of the
Peopl e Act, 1951 from the Judgenent and Order dated the 30th
Septenber, 1969 of the Madhya Pradesh Hi gh Court, Indore
Bench in Election Petitions Nos. 19 and 19A of 1967.

S.L. Sibbal, Advocate-Ceneral for the State of Punjab, S. L.
Garg and S. K Ganbhir, for the appellant.

M N Phadke, U N. Bachawat, P. C. Bhartari, J. B. Dada-
chanji, O C WMathur, Ravinder Narain, for respondent No. 1.
N. K Shejwalla, Pranod Swarup, S. S. Khanduja and Lalita
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Kohli, for respondent No. 4.

The Judgrment of the Court was delivered by

Ray, J. This is an appeal from the judgnment dated 30
Sept enber, 1969 of the Hi gh Court of Madhya Pradesh setting,
aside the election of the appellant. The H gh Court held
the appellant to be guilty of corrupt practice under section
123(4) of the Representation of the People Act, 1951
(hereinafter referred to-as the Act) with reference to a
speech at Singoli on 29 January, 1967 a speech at Athana on
9 February, 1967 and a speech at Jhatia on 12 February,
1967. The High Court further held the

957

appellant to be guilty of corrupt practice of appealing on
the ground of religion as defined in section 123(3) of the
Act and also threatening the electors, with di vi ne
di spl easure being a corrupt practice as defined in section
123(2) of the Act-in regard to the speech at Jhatla on 12
February, « 1967. The Hi gh Court ‘al so held the appellant to
be guilty of corrupt practice of appealing on the ground of
religion  and threatening w th divine displeasure those who
voted for the Congress in the three speeches delivered on 15
February, 1967 at Mrwan, Singoli and Diken by the Swaniji
of Bhanpura at the instance, and in the presence, and after
i ntroduction by the appellant of the Swam ji of Bhanpura to
the audi ence at those three places.

On 31 January, 1972 we delivered the order holding that we
did not agree with the finding of the H-gh Court and we al so
hel d the appellant to be not guilty of any corrupt practice.
We stated then that we would give the reasons later. W now
gi ve those reasons.

The appellant and the respondent Jagjiwan Joshi = and the
other two respondents were four candidates from Jawad
Constituency for election to the Madhya Pradesh Assenbly at
the general election held in the year 1967. The appell ant

was successful at the election. The respondent 'Josh
chal | enged the el ection of the appellant.
The al | egations under section 123(4) of the Act fall 'under

two classes. The first relates to the speech delivered by
the appellant at Singoli on 29 January, 1967 and a speech
delivered by the appellant at Athana on 9 February, 1967.
The speech at Singoli was alleged to be as follows :--
The Congress candi date has on paynment of  Rs.
5000 set up Kaj od Dhakad...... so that the Jan
Sangh votes nmay be split and he might win. If
he practises such corruption even now what
service can he do to the public later on
You, should not vote for such corrupt men".
The speech at Athana in addition to the allegations already
made in respect of the speech at Singoli was as follows :-
"Joshi has set up Kaj od Dhakad on paynent of
Rs. 5000."
The other allegations of corrupt practice under section 123
(4) of the Act were in relation to. the sane speech at
At hana on 9 14-1L1061SupCl/72
958
February, 1967 and a speech at Jhatla on 12 February, 1967.
The al | eged speech at Athana was as foll ows
"Shri Joshi has set up a nman to hit ne with a

kni fe. Accordi ngly, i f he becomes a
| egi slator the rule of violence (goonda gardi)
woul d be pernmanently established. Ther ef or e,

the public should not only defeat such bad
characters (badnash) of the Congress but. also
see that their deposit is forfeited".

The al |l eged speech at Jhatla was as foll ows
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"This Congress candidate gave a knife to
Mohamad Kasai and got himto attack ne. But
I have the strength of the janata |janardhan
and nmy life is dedicated to you. It lies with
you whether to save such goondas who try to
conmit murder or to get their deposit for-
feited."
The allegations of corrupt practice as defined in sections
123(2) and 123(3) of the Act in relation to the same speech
at Jhatla on 12 February, 1967 were as follows : -
"The votes shall be cast on the 20th and it is
fortunate that it is a sacred day being a
Monday gyaras. To give a vote to the cow
killing Congress on that day is equivalent to
cutting down one cow and it will be on you to
bear the responsibility for this sin".
The allegations of corrupt practice within the nmeaning of
sections 123(2) and 123(3) of the Act against the appellant
in regard to three speeches delivered on 15 February, 1967
at Morwan, Singoli and D ken-by the Swamji of Bhanpura were
as follows :--

At Morwan : - -
"Today the Hi ndu dhart na is bei ng
destroyed. Sadhus and sanyasis being shot. The
Congress-is killing the cow progeny (go-vansh)
of Bhagwan Gopal. so this tine you sho
uld cast

your ' inval uable vote for up-rooting t hat
government. You put your seal on  the deepak
synmbol (Jan Sangh symnbol) on the 20th which is
Monday gyaras. — To vote for the Congress on
such a sacred day is to commt the sin of cow

killing".

At Singoli :-
"In the Congress Covernment sixteen cows are
being killed every mnute. How long will this
cowkilling Congress rule the country ? How

| ong will it show in-difference to the
feelings of the overwhel ming H ndu
959

majority just on the strength of the support
of a handful of cow eating Miusalmans |f ~you
| ove the H ndu dharma, if there is H ndu bl ood
in your veins, do not vote for the Congress;
but uproot it. Forma new Governnment by
putting your seal on the Jan Sangh  deepak
Shri  Sakl echa is your Chief Mnister to be.
The 20th February as a sacred day bei ng Monday

gyras. Do not on such a sacred day vote for
the cowkilling Congress and bring yourself to
hell (narak ke bhagi na bane) "

At Diken: -

"There was a yagna for putting an end to the
cow killing in this country. Many sadhus —and

sanyasi s have sacrificed their life for this,
but the Congress, intoxicated with power has
along with cowkilling killed sadhus al so. It
is the dharma of every Hi ndu not, to vote for
such nurderous Congress. The 20th is Mnday
gyaras and a sacred day. So put your seal on
the deepak and make the Jan Sangh successful.
The Jan Sangh will put an end to the cow
killing and you will get nmerit (punya) and
endl | ess bliss (akhand sukh)".

Wth regard to the speech at Athana on 9 February, 1967 the
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al l egations within the nmeaning of section 123(4) of the Act
were twofold. First that the appellant published the false
al l egation that the respondent had bribed Kajod Dhabad with
Rs. 5000 and had set up himas a candidate. The second
allegation was that at the same speech the appellant
published the false story that the respondent had set up a
man to, hit the appellant with a knife. The High Court
accepted the oral evidence of the respondent and four
wi t nesses Kishan Lal Teli P.W 1, Ghisa Dhakad P.W 2, Laxmi
Lal P.W 5 and Chand Mohamad P.W 6. The High Court did not
accept the oral evidence of the appellant or of the
wi t nesses on behal f of the appellant. The H gh Court found
the Wi t nesses on behalf of the r espondent to be
straightforward and inmpartial. On the other hand, the Hi gh
Court found the w tnesses on behalf of the appellant to, be
per sons who knew what they had conme for and asserted genera
statenments of denial.

The respondent filedan affidavit along with the election
petition. The affidavit did not disclose the source of
i nformati'onin respect of the speeches alleged to have been
made by the appellant. Section 83 of the Act requires an
affidavit in the prescribed formin support of allegations
of corrupt practice.  Rul e 94-A of the Conduct of Election
Rul es 1961 requires an affidavit to be in formMNo. 25. Form
No. 25 requires the deponent to state which statenments are
true to know edge and which statenments are true to

960

i nf ormati on. Under « section 87 of the Act wvery election
petition shall be tried by the H gh Court as nearly as may
be in accordance with the procedure applicable under the
Code of CGvil Procedure tothe trial of suits. Under
section 102 of the Code the High Court nmay nake rules
regulating their own procedure and the procedure of the
Cvil Courts subject to their supervision and may by such
rules vary, alter or add to any of the rules in the First
Schedul e to the Code.

Rul e 9 of the Madhya Pradesh Hi gh Court Rules in respect of
el ection petitions states that the rules of the H'gh / Court
shall apply in so far as they are not inconsistant,with the
Representati on of the People Act, 1951 or other rules, if
any, made thereunder or of the Code of Civil Procedure .in
respect of all matters including inter —alia affidavits.
Rule 7 of the Madhya Pradesh High Court Rules states that
every affidavit should clearly express how nuch is a
statenment and declaration fromknow edge and how nuch'is a
statement nade on information or belief and nust also state
the source or grounds of information or  belief with
sufficient particularity.

Form No. 25 of the Conduct of Election Rules requires the
deponent of an affidavit to set out which statenments are
true to the know edege of the deponent and which statenents
are true to his information. The source of information is
required to be given under the provisions in accordance with
Rule 7 of the Madhya Pradesh High Court Rules. 1In so far as
form No. 25 of the Conduct of Election Rules requires the
deponent to state which statenents are true to know edge
there is no specific mention of the sources of information
in the form The formof the affidavit and the H gh Court
Rules are not inconsistent. The Hgh Court Rules give
effect to provisions of Order 19 of the Code of GCivi
Procedure.

The i nportance of setting out the sources of information in
affidavits came up for consideration before this Court from
time to time. One of the earliest decisions is State of
Bonbay v. Parshottam Jog Naik, [1952], S.C. R 674, where
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this Court endorsed the decision of the Calcutta Hi gh Court
in Padmabati Dasi v. Rasik Lal Dhar, |I.L.R 37 Cal. 259, and
held that the sources of information should be clearly
di scl osed. Again, in Barium Chemicals Ltd. & Anr. v.
Conpany Law Board and Ors., [1966] Supp. S.C.R 331, this
Court deprecated 'slip short verifications, in an affidavit
and reiterated the ruling of this Court in Bonbay, case
(suppra) that verification should invariably be nodelled on
the lines of Order 19 rule 3 of the Code 'Wether the Code
applies interm or not’'. Again, in A K K

961

Nanbiar v. Union of India, [1970] 3 SCR 121 this Court
said that the inportance of verificationis to test the
genui neness and authenticity of allegations and also to make
t he deponent responsible for allegations.

Counsel on behalf of the appellant contended that non-dis-
cl osure of the sources of information in the affidavit was a
f at al defect ~and the petition should not have been
entertained. It is not necessary to express any opinion on
that contention in view of the fact that the matter was
heard for several nonths in the H gh Court and thereafter
the appeal was heard by this Court. The grounds or sources
of information a reto be 'set out in an affidavit in an
el ection petition. ~Counsel on behalf of the respondent sub-
mtted that the decisions of this Court were not on el ection
petitions. The rulings of this Court are consistent. The
grounds or sources of information are to be set out in the
affidavit whether the Code applies or not. Section 83 of
the Act states that an election petition shall be verified
in the manner laid down.in the Code. The verification is as
to information received.  The-affidavit is to be nodelled on
t he provisions contained in Oder 19 of t he Code.
Therefore, the grounds or sources of -information are
required to be stated.

The non-di scl osure of grounds or sources of information in
an election petition which is to be filed within 45 days
from the date of election of the returned candidate, wll
have to be scrutinised fromtwo points of view The’ non-

di sclosure of the grounds will indicate that the election
petitioner did not conme forward wth the sources of
information at the first opportunity.  The real -inportance

of setting out the sources of information at the tinme of the
presentation of the petitionis to give the other side
noti ce of the contenporaneous evi dence on which the el ection
petition is based. That will give an opportunity to the
other side to test the genuineness and veracity of the
sources of information. The other point of view.is that the

el ection petitioner will not be able to any departure from
the sources or grounds. |If there is any enbellishnment of
the case it will be discovered.

The non-disclosure of grounds or sources of information in
the affidavit of the election petitioner in the present case
assuned i nportance by reason of the fact that the respondent
said that he had a witten report about the alleged speech
at Athana and the report was given to the respondent by Ram

Kumar Aggarwal . Ram Kumar Aggarwal was al so a candi date of
the Congress party at the sane election from the sane
constituency which is the subject matter of the appeal. Ram

Kumar Aggarwal was not examined as a witness. The witten
not es of Ram Kumar Aggarwal were admitted by the
respondent to be with him The respon-

962

dent gave the explanation for non-production of Ram Kumar
Aggarwal that he produced only such witnesses who either
opposed him in the election or were independent. As to
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persons who opposed himin the election the respondent
stated that they were sumoned by him through court and
those who were independent were brought by himpersonally to
court. The non-production of Ram Kumar Aggarwal and of the
notes made by him at the neeting at Athana raises as
irresistible inference against the respondent that the same
woul d not have supported the respondent’s case.

Wtnesses on behal f of the respondent Kishan Lal Teli Ghisa
Dhakad, Laxm Lal, Chand Mohammad and Bansi Dhar Bairag

gave oral evidence in identical words and | anguage that the
respondent had instigated Mohd. Kasai to attack t he
appellant with a knife and that the respondent had set up
Kaj od Dhakad paying Rs.. 5000 and if Joshi becane a
| egi slator there will be rule of goondas.

Ki shan Lal Teli was the polling agent of the respondent. He
denied that he was one. He was shown the polling agent
forms Exhibits R-1/39 “and R-1/40. He stated that the
signatures mght be  his. The respondent adnmitted that
Exhi bits R-1/39 and R-1/40 were signed by himbut Kishan La

was not prepared to admt his own signhatures on the polling_
agent forms. —Kishan Lal Teli was neither straightforward
nor impartial. Kishan Lal Teli said that there were 5 or 6
nmeetings in the village during the time of the election but
the only meeting which he attended was at Athana. That s
i ndeed strange and significant. Kishan Lal Teli said that
there were 6 speakers and he renenbered the sequence in
whi ch the speaker spoke. Kishan Lal Teli said that he spoke
entirely from nenory.

Gnhi sa Dhakad al so spoke from nenory. He mentioned about 6
speakers. Ghi sa Dhakad al so happened to bea wtness who
attended the neeting at Athana only. A curious feature of
Ghi sa Dhakad' s evidence is that he didnot speak about the
speech to anybody till he gave evidence in-court. It would
be beyond conprehension as to how the respondent would cite
Ghi sa Dhakad a witness to support the allegations when Ghisa

Dhakad gained silent and unknown. 1t is also in evidence
that Ghisa Dhakad was the worker of the appellant’s
opponents.

Laxm Lal P.W 5 also happened to have attended the solitary
nmeeting at Athana and no other neeting. Laxm- Lal also nend
the speakers in the sane sequence as the other ~wtnesses
Laxm Lal said that he renmenbered the speeches of everybody
who spoke. Laxm Lal in cross-exam nation stated that the
ant also tal ked of 'Lagan’. Wen he was asked as to why

963

he did not nention this fact in his exanination-in-chief,
his answer Was that the appellant had nentioned of ' Lagan’
at the end of the speech, and, therefore, he did not speak
about it in examnation in-chief. This indicates as to how
Laxmi Lal tried to inpart originality to his version of
remenbrance of things.

Chand Mohanmad was believed by the High Court with regard to
his presence at Athana but was disbelieved with regard to
his presence at Sarwania Masania. It may be stated here
that the High Court did not accept the case of the
respondent with regard to Sarwani a Masania. Chand Mhamad
happened to be a casual witness with regard to the neeting
at Athana. Hi s evidence was that he was going to the house
of Dhakad Kheri and he stopped for a minute or two to listen
to Jan Sangh speakers. That is how he heard the appell ant
speaki ng. The fortuitous manner in which Chand Mhamad
attended the neeting at Athana shows that he was introduced
to support the respondent by repeating what the previous
wi tnesses said about the Athana neeting. This will he
apparent in view of the fact that when Chand Mohanmmad was
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exam ned for the second tine |ike some other w tnesses he
said that he heard the speech of the appellant for a mnute
or two but he left the neeting before the appellant’s speech
Was over. When Chand Mbhanunad was confronted with his
previous statenent his explanation was that on the earlier
occasi on he was thinking about the neeting of Kajod Dhakad,
yet the H gh Court accepted the evidence of Chand Mhamrad
to be inmpartial and inpressive.

Bansi Dhar Bairagi P.W 4 was found by the, Hi gh Court to be
angry with the appellant’s party. But the H gh Court
accepted the evidence of Bansi Dhar Bairagi on the ground
that his evidence was corroborated by the statements of
Laxm Lal, Gnhisa Dhakad and Chand Mohamrad. Bansi  Dhar
Bairagi proposed the name of Ram Kumar Aggarwal who was
supposed to, have taken notes of the Athana neeting and who
never cane to, the witness box. Bansi Dhar Bairagi was al so
associ ated with Kajod Dhakad. Bansi Dhar Bairagi’'s evidence
was that he went to, propose the nane of Kajod Dhakad but
when he 'was going to propose the nane his hand began to
shake. " That is indeed a very shaky explanation. A curious

part of ~the —evidence of Bansi Dhar Bairagi is that the
appel | ant spoke of cow killing at the Athana neeting. That
was not the case even of the respondent. Bansi  Dhar

Bairagi's evidence in respect of his presence at Sarwania
Masani a was not accepted by the Court on the ground that he
was a casual witness. Bansi Dhar Bairagi was the election
agent of Kajod Dhakad. The nom nation paper of Kajod Dhakad
was proposed by Ram Chand Nagl a brother of Badri Nath Nagla
the President of Jawad Mand Congress. Badri Nath Nagla was
the proposer and the counting

964

agent of the respondent. These features point to the
i nescapable conclusion that the wtness was not only
i nterested but al so partisan

The witnesses on behalf of the respondent appeared to be.
present only at the Athana neeting.  They did not attend any
ot her neeting. They spoke entirely from nenory. Thei r
versi on of the speeches was in the sane words and | anguage,
One of the witnesses was unknown to the respondent and the
respondent also did not know anything about him until he
gave evidence in court. The witnesses on behalf of the
respondent seened to have phenomenal nenory.  Each w tness
spoke in the sanme sequence. Each witness spoke in the sane
| anguage. Each witness nentioned the nanmes of the speakers
in the sane order. The entire evidence on behalf of the

r espondent is tutored and pronpted to support t he
respondent. The High Court was wong in relying on the ora
evidence of the respondent and his wtnesses. In_ the

background of the entire oral evidence adduced on behal f of
the respondent it is apparent as to why the respondent did
not nention the grounds or sources of information  in the
affidavit. There were no real sources. Sources were
fabricated. There is not a single piece of documentary
evi dence to support the case of the respondent. The alleged
notes of the neeting at Athana which were admtted by the
respondent to be in existence never saw the light of the
day. The wi t hhol di ng of that document gives alie to the
respondent’s case. It is obvious that if there were in
exi stence any notes the respondent woul d have exhi bited them
at the earlier opportunity.

The High Court not only disbelieved the witnesses produced
on behalf of the appellant with regard to the neeting at
At hana but al so nade certain observations about the first
information report |odged by Sunder Lal Petlia RW 35. with
regard to an incident at Athana at the day of the neeting.
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A crimnal case is pending as a result of that report | odged
by Petlia. The High Court held that the first information
report is a forgery. It is true that the Hi gh Court in one
part of the judgment stated that whatever was stated by the
Hi gh Court about the first information report should not
affect the judgnment of the Magistrate. The High Court was
wong in pronouncing observations on the report |odged by
Petlia. W are unable to accept the views of the H gh Court
on the report |odged by Petlia inasmuch as the crimninal case
i s pendi ng.

The respondent’s allegations with regard to the neeting at
Jhatla on 12 February, 1967 are under two heads. First,
that the appellant is guilty of corrupt practice as defined
in section 123 (4 ) of the Act inasnmuch the appellant
published falsely that the respondent had set up sonebody
armed with a knife to attack the appellant. The second head
was that the appellant was guilty of corrupt

965

practice as definedin sections 123(2) and 123(3) of the Act
by appealing to voters on the ground of religion and
threatening themw th divine displeasure if they voted for
the Congress candi date.” The speech alleged to be made by
the appellant at Jhatla on 12 February, 1967 was that 20
February, 1967 was the sacred day being a Mnday gyaras and

to give a vote to/'thecow killing Congress on that day was
equivalent to cutting down one cow and it would be on the
voters to bear the responsibility for the sin. The High

Court accepted the oral evidence of the respondent and his
Wi t nesses. The respondent said that Mhan Lal. Ranmji Lal
took notes of the neeting at Jhatla. MhanLal Rami La
was not exam ned by the respondent. The, alleged notes were
al so not produced. These features indicate that there were
no such notes for if the notes were in existence the
respondent would have produced the sane in proof 'of the
al | egati ons. The respondent is a | awyer. The respondent
not only understands but al so appreciates the inmportance of
docunents if they happen to be contenporaneous docunentary
evi dence.

The wi tnesses on behal f of the respondent with regard'to the
speech at Jhatla were Daul at Ram Sharma P.W 12,7 Kastur
Chand Jain P.W13, Ratan Lal Jain P.W 14 and Prabhu Lal
P.W 15, The common features of all these w tnesses are
that each witness spoke in identical words and in the sane
sequence about the speeches of the appellant.

Daul at Ram Sharnma admitted that he had no occasion to repeat
the speech to anybody except when he cane to depose in
court. Daul at Ram Sharma went in search of his cattle to
the pond at Jhatla. He could not find his cow. (' He went to
purchase tobacco. Wen he reached the shop he saw a neeting
of Jan Sangh going on. He heard the speech of the appellant.
He does not belong to Jhatla but lives 'at Jhabarka . Raj pura
at a distance of 3 furlongs from Jhatl a. It is ' indeed
remar kabl e that a person who by chance wal ked to the neeting
woul d not only renmenber the entire speech ascribed to the
appellant in the election petition but also depose to it in
court without ever having nentioned the speech to anybody
and in particular the respondent. Daulat Ram Sharna stated
that this was the only nmeeting attended by himin his life.
Such a witness cannot inspire any confidence.

Kastur Chand Jain was the polling agent of the respondent.
He discussed with the respondent the latter’s defeat about
two nonths after the election. He told the respondent that
he would give evidence in court wthout any sunmons.
Heattended the Congress Session and is associated with the
Organi sation. As an instance of his power of nenory he said
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t he Congress Parlianmentary candidate delivered on 24
February, 1967. This witness appears to be partisan

Ratan Lal Jain was also associated with the Congress
or gani sati on. He went to the extent of saying that he did
not know that wvoting for Congress neant voting for the
respondent who was a Congress candi date.

Prabhu Lal cane to give evidence along with Ratan Lal Jain
P.W 14 and Kastur Chand Jain P.W 13. They all stayed
together at Mhal axmi Lodge. They also net the respondent
though they denied that they had any talk wth the
respondent about the evidence. It is inconprehensible as to
how the respondent would cite such persons as Wwtnesses
unl ess the respondent knew what they were going to speak
about. A witness is not called by a party unless the party
knows that the person can testify to the facts in the case.
Wtnesses  on behalf of the respondent gave the inpression
that they never nentioned to anyone about what they knew,.
If that " be the position it would not be possible for the
respondent.  to ,cite themas Wwtnesses. These features
i ndicate that the witnesses appeared to give a senbl ance of
di sinterestedness whereas in fact they were all tutored to
support the case of ‘the respondent. The i npression produced
by the witnesses i's that their version of the speeches was
simlar to reading cyclostyled copies of the speech. W are
unable to accept the conclusion reached by the H gh Court
about the speeches of the appellant at Jhatl a.

The respondent alleged that the appellant delivered a speech
at Singoli on 29 January, 1967.  The allegations are that
the appellant commtted the corrupt practice within the
definition of section 123(4) of the Act by publishing the
false allegations that the respondent had paid Rs. 5000 to
Kaj od Dhakad to set himup as a candi date. The respondent
al so al | eged that besides the appellant one Swarmi
Brahmananda of H nachal Pradesh and Khuman Singh of N mech
al so spoke at the neeting at Singoli on the sane , day.

The High Court accepted the oral evidence of P.W 16 / Paras
Ram, P.W 17 Bhanwar Lal, P.W 18 Ram Chandra Sharma, P.W
19 Nathu Lal and P.W 22 Mange Lal Pancholi

P.W 18 Ram Chandra Sharma admitted his signhatures on
Exhibits R-1/5 and R-1/6. These two docunents are m nutes
O neeting of the Congress party of Singoli held in the
nont hs of August and Cctober, 1966. Ram Chandra  Sharnme’s
name appears in the notices of the nmeetings of the Congress
Party in the nonths ,of August and Cctober, 1966 at ~ Si ngol
which are Exhibition R1/7 and R-1/8. Ram Chandra Sharma

appears as a signatory to the mnutes. After having
adm tted the signatures Ram Chandra
967

Sharma nade attenpts to disown his signhatures. Exhibits R
Y9, R 1 /710, RI /211 RI /712 R 1/ 13and R 1
/ 14 are receipts signed by the witness Ram Chandra Sharnma
These receipts relate, to expenses for nmeal s and
refreshnents arranged for the workers near about the. tine
of the election. Ram Chandra Sharma denied his signature
but he admitted that the Congress workers and ot her
custonmers paid himfor the nmeals. He denied that he gave
the respondent any receipt. Ram Chandra Sharma obviously
want ed to extricate hinmself from the receipts whi ch
nullified his oral evidence. Ram Chandra Sharma was a very
interested witness and he was directly associated with the
respondent . Ram Chandra Sharna said that the only neeting
he attended in his life was the one at Singoli on 29
January, 1967. Such singular attendance is not only
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suspi ci ous but al so mendaci ous. Ram Chandra Sharma not only
gave from his nenory the speech of the appellant at Singol
but also added a gloss to it by stating that the appellant
spoke about tax on sugar. It was not even the case of the
respondent that the appellant spoke about tax on sugar

P.W 22 Mange Lal al so supported the case of the respondent
about the appellant’s speech at Singoli on 29 January, 1967.
Li ke Ram Chandra Sharma he also said that the appellant
tal ked about tax on sugar. This shows how this pair of
wi tnesses played the parrot in giving evidence, Mange La
was confronted wth Exhibit R 1/19 and Exhibit R-1/19A
These two receipts are in respect of rent of the building

owned by Mange Lal. The receipts are on account of rent
from the respondent. Mange Lal said that he gave the
receipts at the instance of Radha Kishan. The further

explanation given by the wtness was that the house was
nortgaged w th Radha Kishan. No document was produced to
prove the nortgage. Radha Kishan is Mange Lal wife’'s uncle.
Mange Lal’s attenmpt to explain away the receipts for rent
was futile: Mange Lal also appears to be one of the
conveners- of ~the Congress neeting  as wll appear from
Exhibits R1/7 and R-1/8. ‘He is also signatory to the
m nutes Exhibits R-1/6. Mange Lal said that the only
nmeeting he ever attended was at Singoli . on 29 Februarly,
1967. He had never any talk with the respondent about the
speech at Singoli

These witnesses establish without any doubt ‘that they were
not truthful wtnesses but cane prepared to  support the
respondent’ s case.

The other witnesses P.W 17 Bhanwar Lal and P.W 19 Nathu
Lal also spoke about the appellant’s alleged speech at
Singoli on 29 January, 1967. These two w tnesses also gave
evi dence about the speech of Swamiji of Bhanpura at  Singol
on 15 February, 1967. The Hi gh Court accepted the evidence
of these witnesses.
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W are wunable to accept the evidence of Bhanwar /Laii and
Nat hu Lai for the reasons to be given while discussing their
evidence in connection with the nmeeting at Singoli ‘on 15
February, 1967.

The respondent alleged that the appellant was guilty of
corrupt practice within the neaning of sections 123 (2)  and
123 (3) of the Act by reason of the three speeches delivered
by the Swamiji of Bhanpura on 15 February, 1967 at~ Morwan,
Di ken and Singoli. The respondent alleged that the speeches
were at the instance of audi ence.

Wth regard to the speech at Morwan apart fromthe respon-

dent there were three witnesses on his behalf. They were
P.W 7 Manek Lai, P.W 8 Ratan Lai Gaur Banjara and PW 9
Gul zari  Lai Mahajan. Manek Lai gave evi dence twi ce. The

second tinme he gave evidence was in accordance with the
understandi ng given by the respondent before this Court to
produce some of the wtnesses at his own cost. That
undertaking was given at the hearing of an application by
the appellant in this Court for transfer of the Case to
another court. Wen Manek Lai gave evidence On the first
occasi on he did not nention that Swanmiji of Bhanpura said at
the nmeeting at Morwan on 15 February, 1967 that 20 February
was a sacred day and to vote for Congress on such a sacred
day would be to commt the sin of cow killing. Manek La
said that he attended the neeting of the Congress and of the
Jan Sangh and he voted.

GQul zari Lai said that the, Mrwan neeting was the only neet-
ing he ever attended. Both Manek Lai and Cul zari Lai |Iike
ot her witnesses gave evi dence about the speech of Swamji of
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Bhanpura in identical |anguage and in the sane sequence.

The hol | owness of the evidence adduced on behal f of the res-
pondent is revealed by the testinony of Ratan Lai Banjara.
He was confronted wth Exhibit R 1/27. The High Court
descri bed this docurment to be "purloined brief." Exhibit R-
1/27 is a docunent which contains the date and hour of the
neeting at Mrwan, the text of the speech at Morwan.
Thereafter there are 7 questions and answers. The questions
are as to when did Swam ji cone; how he canme; who came with
him and it is also witten in that document that the
appellant came and listened to the speech and expressed
gratitude and thanks to the public. Ratan Lai Banjara
denied that he was tutored through that docunent. The
al l eged speech of Swam ji of Bhanpura is typed in Hindi
One of the notes in that docunent is that Mti Khena Jat and
Gordhan Singh were not seen at the neeting. Those, two
persons were cited by the appellant as wtnesses. it is
i ndeed / curious that w tnesses would, specifically say as to
who were not present and the nanmes of such persons who were
not present are those who are cited by the
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respondent as W tnesses. 't is not only wunnatural but
extraordi nary that wi tnesses would notice as to who were not
present at the neeting which, according to the w tnesses,
was attended by 500 persons.

The respondent was shown Exhibit R-1/27. Hi s explanation
was that the notes were prepared for instructions to his
counsel . The tenor of the document and the questions and

answers point with unerring accuracy that the docunent was
prepared to coach w tnesses. ~The respondent said that he
had prepared such notes for every neeting.. Oher ‘docunents
did not see the fight of the day. That would support the
concl usion that other witnesses had been sinilarly prepared.
It explains why all w tnesses spoke the sane | anguage. Al
Wi t nesses were coached.

The respondent said that Jai Ram Jat had taken notes of the
neeting at Morwan and gave the sane to the respondent. The
respondent said that the notes were not of significance,
and, therefore, he did not take the notes fromJai Ram Jat.
If the notes were not significant the Mrwan - neeting also
becane insignificant. The non-production of the notes and
of the author of the notes, are additional features to
establish the vacuity of the respondent’s all egations about
the speech of Swaniji of Bhanpura at Morwan.

The High Court referred to an article publishedin ’Sudesh
in the issue dated 30 Novenber, 1966. There was an - article
witten by Swamiji of Bhanpura. The Hi gh Court observed
that Swamji of Bhanpura wote in that article that the
killing of cow was one nmanner of killing God, and,
therefore, it was extrenely probable that a person who ' held
that view would while speaking of cow protection- give a
deeply religious conplexion and woul d condemm t hose who did
not share his views. This is a strange |ogic. W are
unabl e to accept the evidence of the respondent and his wt-
nesses that there was any speech at Morwan that to vote for
the Congress would be to conmit the sin of cow killing.

The respondent’s further case is that Swamiji of Bhanpura
delivered a speech at Singoli on 15 February, 1967. Thi s
speech was al so all eged by the respondent to be an appeal on
the ground of religion and a threat that the voters would

i ncur divine displeasure if they voted for the "cow killing
Congress’. The High Court relied on the evidence of PP.W 16
Paras Ram and P.W 17 Bhanwar Lal. Paras Ram was confronted

with a docunment Exhibit R-1/50. That document contains the
m nutes of the nmeeting of the Congress party at Singoli on
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26 August, 1966. The nanme of Paras Ramis nentioned there.
The nane of one Ratan Lal is also nentioned there. The High
Court held that Paras Ram was a conmon nane and there was
not hi ng to show t hat Paras
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Ramin Exhibit R-1/50 was the same Paras Ram who appeared as
a witness.

Paras Ram said that Madan Lal Sharnma a Jan Sangh worker made
an announcenent about the neeting. Madan Lal Sharma RW 16
gave evi dence on behal f of the appellant and denied that he
made any announcerent. The Hi gh Court relied on the cross-

exam nati on of Bhanwar Lal P.W 17. Bhanwar Lal in his
evi dence stated that Madan Lal Sharna of Singoli nmade the
announcenent . It was suggested to Bhanwar Lal in cross-

exam nation that there was no such announcement. The High
Court read that suggestion-to nean that there was no person
of the name of Madan Lal Sharma in existence. That is
totally msreading the suggestion. It is also not reading
the evidence  of Madan Lal Sharma RW 16 in the correct
per spective:

Paras Ramwas living at Ninech for the last 15 'years. The
respondent also admtted that Paras Ramlived at N nmech.
Paras Ram said that he never attended any neeting excepting

the one at Singoli. Paras Ram narrated the speech of
Swam ji  from nenory.  He also said that he never had any
di scussion with any witness or even wth the respondent
about the speech. ' If that were so, the respondent woul d not
be able to call Paras Ramas a witness. This attitude is
typical of alnost all the witnesses on behalf of the

respondent. The witnesses wanted to give the appearance of
detachnment and disinterestedness. The evidence indicates
that they were coached and they were not only interested in
the Congress Organisation but also’in the case of the
respondent .

Paras Ram deni ed that there was any case pendi ng against him
under section 107 of the Crimmnal Procedure Code. Wen. he
was confronted with Exhibit R 1/4 he adnmitted that / he was
pr osecut ed. He al so admtted that the respondent  was his
counsel in suits which were pendi ng agai nst him ~ Paras Ram
also admitted that his father went on a pilgrinage and
Bhanwarf Lal P.W 17 was taken by his father. Paras Ram
said that he came to court in the company of Bhanwar Lal
Bhanwar Lal was known to the respondent. The respondent was
his |awer. Bhanwar Lal cooked for Congress workers. He
cane to Singoli for election purposes. Bhanwar-lal admtted
that he went with the father of Paras Ramon a pilgrimge.
Bhanwar Lal remenbered the speech of the appellant at
Singoli, on 29 January, 1967 as al so the speech of Swamji
of Bhanpur a.

Bhanwar Lal and all other witnesses who spoke about the
speech of Swamji narrated the 'sane in the sane" |anguage
and in the same order. The first part of the speech related
to cow, the second part being an appeal to religion and the
third part related to an

972

pattern of evidence W are unable to hold on the entire
evi dence that there was any appeal on the ground of religion
or that there was any threat to voters of divine displeasure
if they voted for the Congress.

The respondent alleged that there was a neeting at D ken on
15 February, 1967 where Swam ji of Bhanpura spoke. The
all egations are that there was an appeal on the ground of
religion. The respondent produced two witnesses Shanti La
P.W 10 and RamBilas P.W 1 1.

Shanti Lal’s evidence was that the cow sl aughter should be
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st opped and Monday gyaras was a holy day and all should vote
for Jan Sangh and thus earn happiness and bliss and it was
the duty of every Hndu not to vote for cow killing
Congr ess. Thi s evi dence does not support the respondent’s
case. Shanti Lal said that his famly left on 10 February,
1967. Hs famly nmenbers went to Byamm in Rajasthan to
attend a marriage cerenony. Shanti Lal however said that he
stayed on. He left on 16 February, 1967 ,and returned on 28
February, 1967. This was to nmake it possible for himto be
present at Di ken on 15 February, 1967.

Ram Bilas P.W 11 narrated the speech of Swamiji of Bhan-
pur a. He however said that he had no talk wth the
respondent. It becones difficult to followas to how the
respondent would know about the presence of the witness at
D ken and then cite himas a w tness.

The respondent gave an undertaking to this Court to produce
the witness for cross-exam nation. The w tnesses however
were not produced. That is another reason to hold that the
respondent’ s case was not true.

For the foregoi ng reasons the judgnent of the High Court s
set aside.  The election petition is dismssed.

The trial in the High Court lasted over 180 days. Bot h
parties should have conducted the case with precision and
clarity. The parties could have shortened the matter.
Both parties are to pay and bear their own costs. in the
Hi gh Court as well as in this Court.

G C Appeal al | owed.
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