http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 43

PETI TI ONER
UNI ON CF | NDI A

Vs.

RESPONDENT:
SHRI GOPAL CHANDRA M SRA AND CRS

DATE OF JUDGVENT15/02/1978

BENCH

SARKARI A, RANJI T SI NGH
BENCH

SARKARI A, RANJIT SI NGH
GUPTA, A C

UNTWALI A, N. L.
FAZALALI, SYED MURTAZA
SI NGH, [ JASWANT

Cl TATI O\
1978 AR 694 1978 SCR (3) 12
1978 SCC (2) 301

Cl TATOR | NFO :

RF 1981 SC 789 (13)

R 1987 SC2354 (10)

F 1989 SC1083 (8)
ACT:
Constitution of India, Art. 217(1) proviso (a) "resign his
office", interpretation--H gh Court Judge’'s resi gnation

letter intimating to have effect froma future date, whether
receipt by President, makes resignation fait acconpli-
--Revocation of resignation prior to intimated date of
ef fect, validity of - - Doctrine of public pol i cy,
applicability to judicial decisions.

HEADNOTE

The second respondent (appellant in CA 2655/77) Shri Satish
Chandra wote to the President of India, on May 7, 1977,
intimating his resignation fromthe office of Judge of the
Al | ahabad High Court, with effect from August 1, 1977. O
July 15,1977, he again wote to the President, revoking his
earlier conmunication,and comenced deciding matters in
Court from July 16, 1977. On August 1,1977 the first
respondent Shri M sra, an advocate of the High Court. filed
a petition under Article 226 of the Constitution, contending
that the resignation of Shri Satish Chandra, having been
duly communicated to the President of India, in accordance
with Article 217(1) Proviso (a) of the Constitution, was
final and irrevocable, and that the continuance of  res-
pondent No. 2 as a High Court Judge thereafter, was an
usurpation of public office. The H gh Court allowed the
petition holding that Shri Satish Chandra was not conpetent
to revoke his resignation letter.

Al'l owi ng the appeal by certificate,

HELD:

Per R S. Sarkaria on behalf of (A C. CGupta, N L.
Untwal i a, Jaswant Singh, JJ and hinself).

1. Resi gni ng office necessarily involves relinquashnent of
the office which inplies cessation or termination of, or
cutting asunder fromthe office. A conplete and effective
act of resigning office is one which severs the link of the
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resignor with his office and termnates its tenure. In the
context of Art. 217(1) this assunes the character of a
decisive test, because the expression "resign his office"
occurs in a proviso which excepts or qualifies t he
substantive clause fixing the office tenure of a judge upto
the age of 62 years. [21 E-F]

2. In the absence of a | egal , contract ual or
constitutional bar, an intimation in witing sent to the
appropriate authority by an incunbent, of his intention or
proposal to resign his office/post froma future specified
date, can be withdrawn by himat any time before it becones
effective i.e., before it effects termnation of the tenure

of the office/post or enploynent. This is general rule
equally applies to Governnment servants and constitutiona
functionaries. In the case of a Governnent servant,

normal |y, the tender of resignation becomes effective and
hi s service terminated, when it is accepted by t he
appropriate authority. |In the case of a Hgh Court Judge
who is a constitutional functionary having under Art.
217(1), 'Proviso - (a), a Unilateral right or privilege to
resign, his resignation beconmes effective on the date from
which he, of his own volition, chooses to quit office. [27
E G

Jai Ramv. Union of India, A l.R 1954, SC 584 and Rai Kumar
Y. Union of India, [1968] 3 S.C R 857 followed.

M Kunj ukri shnan Nadar v. Hon’ bl e Speaker, Keral a
Legi sl ative Assenmbly, A l.R 1064 Kerala 194, Y. K Mathur
v. The Municipal Corporation of Delhi. A l.R. 1974 Delhi
58, Sankar Datt Shukla v. President, Municipal Board,
Attraiya and Anr., A l.R 1956 All. 70 Bahorilal Paliwal V.
Dist. Magistrate,

13
But andshahr A I.R 1956 All. (511) F.B.: 1.L.R (1956) 2
All. 593-F.B., Bhairon Singh Vishwakarma v. Civil | Surgeon

Nar si mhapur, 1971 Labour Industrial Cases 127 M P. approved.
Rev. Oswal d Joseph Reichal v. The Right Rev. John Fi el der
Lord Bi shop of Oxford, 14 A C 259, distinguished.

3. A High Court Judge’'s letter addressed to the “President
intimating or notifying the witer’ s intention to resign his
office as Judge,’ on a future date, does no’, and cannot
forthwith sever the witer fromthe office of the Judge, or
termnate his tenure. Such a ’'prospective resignation does
not, before the indicated future date is reached, becone a
conpl ete and operative act of resigning his

office by the Judge within the contenplationof Proviso
(a) to Article 217(1).

[ 22H, 23A]

4. Public policy can be a very unsafe, questionable and

unreliable ground for judicial decision. This doctrine can
be applied only in a case where clear and undeni abl e harmto
the public is nmade out. [24C E]

Gherul al v. Mahadeo Das [1959] Supp. 2 S.C. R, 406, applied.
5. In substance, the letter dated May 7, 1977, addressed
by appellant 2 to the President, anmounted to a proposal — or
notice of intention to resign at a future date and, before
the arrival of that date (August 1, 1977). it did not
constitute a conplete act of resignation having the jura
consequence of severing the link of the appellant with the
of fice of the Judge, and hence it had been validly w thdrawn
by himas per his letter dated July 15, 1977 addressed to
the President, there being no constitutional or legal bar to
such withdrawal . [33D E]

Per S. Murtaza Fazal Ali, J. (D ssenting)

1. Were the effectiveness of a resignation by a Judge
does not depend upon the acceptance by the President, and
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the resignation acts ex-proprio vigore on the conpliance of
the conditions nentioned in Art. 217(1)(a), the resignor
conpletely ceases to retain any control over it and becones
functus officio, though the resignation nmay take effect from
the date nmentioned in the letter, or "if no such date is
mentioned, fromthe date of the letter itself". [54 EQ
The Principles flowing as a logical <corollary from the
nature and character of the privileges right or power
conferred by the Constitution on a Judge of a Hi gh Court or
ot her constitutional functionaries are :-
1. The concept of the accept ance of
resignation submtted by a H gh Court Judge is
conpl etely ‘absent fromArticle 217(1)(a), and
the effectiveness of the resignation does not
depend upon the acceptance of the resignation
by the President.

If. In view of-the provisions of Article
217(1)(a) and sim lar provision,-, in respect
to high constitutional functionaries, the

resi gnati on once subnitted and comruni cated to
the appropriate authority, becones conplete
and irrevocabl e-and acts ex proprio vigore.
[11. The resignation may be effective from a
particul ar -~ date but the Tresignor conpletely
ceases to retain any control over it and
becomes functus officio once the resignation
is submitted and conmuni cat ed to the
appropriate authority:
I V. The resignation contenplated by Art.
217(1) (a) is purely a wunilateral act and
takes effect ipso facto-once intention to
resign is comunicated to the President in
witing and addressed to him
V. On a true interpretation of  Article
217(1)(a), a resignation having been subnitted
and communicated to the President, cannot be
recal |l ed even though it may be prospective in
nature so is tocome into effect from a
particul ar date.
14
VI . The Constitution contains an express and
clear Provision for the nbde in which a
resignation can be nmade. 1t has deliberately
omtted to, Provide for revocation or
wi t hdrawal of a resignation once submitted and
comuni cated to the President.
In the absence of such a provision, the doctrine of inplied
powers cannot be invoked to supply the om ssion. [56 CH, 57
A- B]
Rev. Oswald Joseph Raichal v. The R ght John Fielder, Lord
Bi shop of Oxford, 14 A C. 259, Pinch v. Gake (1896) -1 Ch.D.
409, People of the State of Illinois Ex. Ral . B.S
Adarmowaki v. OQtto Kerner, 82 AL.R 2nd Series 740, d ossop
V. dossop (1907) 2 Ch. D. 370; Bidi, Bidi Leaves —and
Tobacco Merchants Association, Gondia, & Anr. v. The State
of Bonmbay & Ors., A l.R 1962 S.C. 486; appli ed.
Sukhdeo Narayan and Ors. v. Municipal Comm ssioner of Arrah
Municipality and Os., Al.R 1956 Patna 367 and 373; and
Sm. Raisa Sultana Begumand Ors. v. Abdul Qadir and Os.,
A l.R 1966 All. 318 at 321 Approved.
Y. K. Mathur v. The Minicipal Corporation of Delhi.
A l.R 1974 Del hi 58, distinguished.
M Kunj ukri shnan Nadar v. Hon' ble Speaker, Ker al a,
Legislative Assenmbly, A 1.R 1964 Kerala 194, Bahorila
Paliwal v. District Mugistrate, Bulandshahr A l.R 1956 All.
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511 F.B. = I1.L.R (1956) 2 All. 593 F.B. and Bhairon Singh
Vi shwakarma v. Cvil Surgeon, Narsinmhapur, 1971 Labour
I ndustrial Cases 127 M P. disagreed with.

Union of Indiav. S.H Sheth and Anr., (1977) 4 SCC 193,
Corpus Juris Secundum Vol. 48 p. 973 and Vol . 67 v. 227,
Jurisprudence by Paton 3rd Ed. by Derham Jurisprudence by
Sal nond, 12th Ed. by Fitzgerald, and Anerican Constitution
edited by Corwin; referred to.

2. It is manifestly plain that there is no relationship of
master and servant, enployer and enployee between the
President and the Judge of the Hi gh Court, because a Judge
is not a Governnent servant so as to be governed by Article
310 of the Constitution. A Judge of the Hi gh Court
appoi nted under Art. 217 has a special status and is a
constitutional functionary appoi nted under the provisions of
the Constitution by the President. The nere fact that the
Presi dent appoi nt s-hi m does not- nmake hi man enpl oyer of the

Judge, ~in appointing a Judge, the President exercises
certain constitutional functions as contained-in Article
217(1).  It-is, therefore, indisputable that a Judge of the

Hi gh Court enjoys a special status under the Constitution
because of the very high position that he holds and the,
dignity and decorumof the office that he has to naintain.
[37 DH

Union of India v. Sankal chand Hi nmatlal Sheth & Anr., [1978]
1 S.C R 423; foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION-:- Civil Appeals Nos.. 2644 &
2655 of 1977.

(From the Judgnent and Order dt. 28th October, 1977 of the
Al'l ahabad High Court in GCvil Msc.” Wit No. 1172 of 1977).
S. V. CQupte, Attorney General and Soli J. Sorabjee, 'Addl.
Solicitor Ceneral. for the Appellant in C A No. 2644 & R

P. Bhat, R N

Sachthey & G rish Chandra for the Appellant in C A’ M. 2644
& Respdt. 2 in C. A 2655/77.

F. S. Nariman, S. P. @upta, Harish Chandra, H K Puri, M
C. Dhingra and Vivek Sethi for the Appellant in C-A 2655 &
Respdt. 2 in CA 2644/ 77.

15

Jagdish Swarup (in CA 2655/77), Yogeshwar Prasad (in-~ CA
2644/ 77) and G N Verma, A N Srivastava, Mbol Behari
Saxena, Pranod Swarup, Mss Rani Arora & M ss Meera Bali for
Respondent

No. 1 in both appeals.

The foll owi ng Judgnents were delivered

SARKARI A, J.-By a short Order, dated Decenber 8, 1977, we
(by majority) accepted these two appeal s and announced that
a reasoned j udgrent shall follow in due cour se.
Accordingly, we are now rendering the same.

VWhet her a High Court Judge, who sends to the President, a
letter in his own hand, intimating to resign his office with
effect froma future date, is conpetent to withdraw the sane
before that date is reached-is the principal question that
falls for consideration in these two appeals, directed
against a judgnment, dated October 28, 1977, of +the High
Court of Judicature at Allahabad, allowing the wit petition
of Shri Gopal Chandra M sra, respondent herein, and issuing
a direction under Article 226 of t he Constitution

restraining Shri Satish Chandra (hereinafter referred to as
Appel lant 2) from functioning a; a Judge of the Allahabad
H gh Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 43

Appel lant 2 was appointed to the H gh Court of Allahabad a
Addi tional Judge on Cctober 7, 1963, and a pernanent Judge
or Septenber 4, 1967. He will be attaining the age of 62
years of Septenber 1, 1986. On May 7 1977, he sent a
letter wunder his hand addressed to the President of India,
through a nmessenger. This letter nmay be reproduced as bel ow
"TO

The President of India,

New Del hi .

Sir,

| beg to resign ny office as Judge Hi gh Court of Judicature
Al | ahabad.

I will be on leave till 31st of July, 1977. M resignation
shall | effective on 1st of August, 1977.

Wth ny, respects.

Yours faithfully,

Sd/ - Satish Chandra."

16

On July /15, 1977, Appellant 2 wote to the President of
India another letter in these terns

"TO

The President of India,

New Del hi .

Sir,

| beg to revoke and cancel the intention expressed by me to
resign on 1st of August, 1977, in ny letter dated 7th My,
1977. That communication nay very kindly be-treated as nul
and voi d.

Thanki ng you and wi shing to remain.

Yours sincerely

Sd/ - Satish Chandra."

The receipt of this letter of revocation —or wthdrawal,
dated July 15, 1977, was acknow edged by Shri T. C A
Srini vasavardhan, Secretary, Mnistry of Law, Justice &
Conpany Affairs, New Delhi. as per his DDO No. 2/14/77-
Jus., dated July 28, 1977. By a separate letter, Appellant
2 cut short his leave and resuned duty as a Judge of the
Al l ahabad High Court on July 16, 1977, and from July 18,
1977, he commenced sitting in the Court and deci di ng cases.
On August 1, 1977, Shri CGopal Chandra Msra, an Advocate of
the Hi gh Court, filed a petition under Article 226 of the
Constitution, contending that the resignation, dated May 7,
1977, of Appellant 2, having been duly communicated to the
President of India in accordance with the provisions  of
Article 217(1), proviso (a) of the Constitution, was fina
and irrevocable, and as a result, Appellant 2 had cased to
be a Judge of the All ahabad H gh Court with effect from My
7, 1977, or, at any rate, with effect from August 1, 1977,
therefore, his continuance to function as a Judge from and
after August 1, 1977, was usurpation of the office of a Hi gh
Court Judge, which was a public office. On these “premn ses,
the wit petitioner prayed for a wit, order or direction in
the nature of quo warranto calling upon Jr. Satish Chandra
to show under what authority he was entitled to unction —and
work as a Judge of the High Court. The petition canme up for
final hearing before a Bench of five | earned Judges of that
Court, which by a magjority of 3 against 2, allowed the wit
petition and issued the direction aforesaid. Against that
judgrment, these two appeals, on a certificate granted by the
Hi gh Court under Articles 132 and 133(1) of the Constitution
have been filed before this Court. Civil Appeal No. 2644 of
1977 has been preferred by the Union of India, and Cvi
Appeal No. 2655 of 1977 by Shri Satish Chandra.

A prelimnary objection was raised by Shri Yogeshwar Prasad,
| earned counsel for the respondent, Shri CGopal Chandra
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M sra, that the Union of India has no |locus standi to prefer

an appeal against the

17

O der of the High Court. Sinultaneously, with the raising

of this objection at the bar, a petition to that effect was

also presented to wus, directly. The grounds of this

obj ection, as canvassed by Shri Yogeshwar Prasad, are :-
(a) That the Union of India was joined
nerely a pro form a party in the Wit
petition, inasnmuch as no relief was «clainmed
against it;
(b) That the Union of India is not a party
aggrieved by the Oder of the H gh Court,
because no relief has been granted against it;
(c) That the Union of Indiais not a person
i nterested; and
(d) That -~ the appeal by the Union of India
will not further 'any public policy; that it
has already incurred heavy expenditure in
defending the action of an individual person
after he has relinquished his office. Such
expenditure i s not perm ssible and should not
be encour aged:

We find no nerit in this objection

The Union of India was inpleaded as a respondent in the case

before the High Court by the wit petitioner, hinself. It

filed a counter-affidavit contesting the wit petitioner’s

claim

M. Soli Sorabji, Additional Solicitor-General, addressed

argunents before the Hi gh Court on behalf of the Union of

I ndi a. No objection to the1ocus standi of the ‘Union of
India to contest the wit petition was raised, at any stage,
before the High Court. It is, therefore, not correct to say

that the Union of India was not a contesting party in the
Court bel ow

As rightly pointed out by the | earned Attorney Ceneral, the
Union of Indiais vitally interested in the case. It is the
Presi dent of India who had appoi nted Appellant 2 as a Judge,
and the stand of the Union of India throughout has been that
the withdrawal of the intiniation to resign by the Judge, is
valid and therefore, he continues to hold the office of “a
Judge even after August 1, 1977, but the Hgh Court has held
ot herw se. The Union of India, therefore, has reason to
feel aggrieved by the decision of the H gh Court.

In order to give a person |locus standi to appeal on a
certificate ranted under any clause of these Articles it is
necessary that he was a "party in the case before the High
Court The Union of India was admttedly such a party having
a stake in the dispute. The substantial question of |I|aw
i nvolved in the case, is of general inportance and concerns
the interpretation of the Constitution

We are not concerned wth the matter of i ncurring
expenditure by the Union of India; whether it is justified,
proper or not. W are

18

surely of the view that the Union had a substantial interest
in this proceeding. Thus, fromevery point of view the
Union of Indiais entitled to conme in appeal to this Court
and question the correctness of the High Court’s finding on
the question of law involved. W, therefore, overruled the
prelimnary objection, and requested the | earned Attorney-
CGeneral to proceed with his address.

The contentions advanced by the |earned Attorney-General
M. GQupte, on behalf of the Union of India, may be
summari sed as foll ows :
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(i) "Resignation” within the contenplation
of Proviso (a), to Article 217(1), takes place
on the date on which the Judge of his own
volition chooses to sever his connection wth

his office, and not on any ot her date. Si nce
interms of the letter, dated May 7, 1977, the
Judge proposed to sever his link with his

office with effect fromAugust 1, 1977, he
could hot be said to have resigned his office
within the neaning of Proviso (a) on My 7,
1977, or at any tine before the arrival of the
prospective date indicated by him
(ii) The ‘letter, dated May 7, 1977, witten
and sent by Appellant 2 to the President, read
as a whole, is a nmere intimation of an
intention to resign from a future dat e.
Before the arrival of that date, it was not
final and conmplete, nor a "juristic" act,
because it had no legal effect and could not
sever the link of the Judge with his office or
cut short its tenure.
(iii) Since the nere sending of the letter,
dated My 7, 1977 to the President, did not
constitute a final and conplete act of
resignation, nor a juristic.act, it could be
withdrawn at any tinme before August 1, 1977
upto which date it was wholly inoperative and
i neffective.
(iv) ‘The withdrawal~ by Appellant 2 of his
proposal to resign, does not offend public
i nterest. The common | aw doctrine of public
pol i cy cannot be invoked in such a case [CGheru
Lal v. Mahadeo Das(1)].
(v) The general principle is that in the
absence of a provision prohibiting wthdrawal,
an intimation to resign froma future date can
be withdrawn at any time before it operates to
term nate the enpl oynent or the connection of
the resignor with his office.

This principle, according to M. CGupte, was -enunciated by

the Supreme Court as far back as 1954 in Jai Ramv. Union of

India(2); and followed by the Allahabad, Kerala, Delhi ~and

Madhya Pradesh.

(1) [21959] Supp. 2 S.C.R 406,

(2) AI1.R 1954 S. C. 584.

19

H gh Courts in these cases : Sanker Datt Shukla wv.
President, Municipal Board, Auraiya & Anr.(1); |(Bahori. La
Pal i wal V. District Magistrate, Bul andshahar ( 2); M

Kunj ukri shnan Nadar v. Hon' bl e Speaker, Kerala Legislative
Assenbly & Ors(3); Y. K Mathur & Anr. v. The Commissioner
Muni ci pal Corporation of Delhi & Ors.(4); Bhairon ' Singh,
Vi shwakarma v. Civil Surgeon, Narsimhapur(5). The . same
principle has been reiterated in Raj Kumar v. Union  of
I ndi a(6).

M. Qupte further referred to the case, Rev. Oswald Joseph
Reichal v. The R ght Rev John Fielder, Lord Bishop of
Oxford(7). decided by the House of Lords in England, which
has been relied upon by the H gh Court-and submitted that
Reichel’s case stood on its owmn facts and was clearly
di stingui shabl e.

M. F. S. Narinman, appearing for Appellant 2, adopted the
argunents of M. Gupte. He reiterated with enphasis, that
the expression " resign his office" used in Proviso (a),
means "relinqui sh or vacate his office", and the requirenent
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of this expression is not satisfied unless and until the
witing sent by the Judge effects severance of the |link

bet ween the Judge and his office and terminates his tenure.
It is submitted that by holding that though the letter of
resignation inits terns, wuld effect termnation of the
tenure prospectively from1-8-77, yet it would be deened to
have caused imediately on its despatch to and receipt by
the President on 7-5-77, itself, curtailnent of the Judge's
tenure of office up till 1-8-77, the Hgh Court has
engrafted in Proviso (a), a wholly unwarranted fiction
As agai nst the above, M. Jagdi sh Swarap, |earned counse
for the Respondent has substantially reiterated the sane
argunents which found ‘acceptance with the High Court
(majority).
Article 217(1) fixes the tenure of the office of a Hgh
Court Judge |It, provides-that a Judge shall hold office
until he attains the age of 62 years. The three clauses of
the Proviso to Article 217(1) indicate that this tenure can
be term nated before the Judge attains the age of 62 years,
in four contingencies, nanely, where he-

(1) resigns his office in the nmanner laid

down in its clause (a);

(ii) is renmoved fromhis office in the manner

provided in Article 124(4) [vide its clause

(b)];

(iii) i's appointed a Judge of the Suprene

Court [vide its clause (c¢c) ];

(iv) is transferred to any other H gh Court

in India.

(1) AI1.R 1956 All. 70.

(2) AIl.R 1956 All. 511 F.B.= (1956)2 Al'l. 593 F.B.

(3) A 1.R 1964 Kerala 194.

(4) A 1.R 1974 Del hi 58.

(5) [21971] Labour industrial Cases 127 MNP

(6) [1968] 3 S.C R at p. 860.

(7) 14 A.C. 259.

20

Here, in this case, we, have to focus attention on clause
(a) of the Proviso. |In order to terninate his tenure  under

this clause, the Judge nust do three volitional things
Firstly, he should execute a "witing under his hand”

Secondl vy, the witing should be "addressed to the
President". Thirdly, by that witing he should "resign his
of fice'. If any of these things is not done, or -the

performance of any of themis not conplete, clause (a) wll
not operate to cut short or terminate the tenure  of his
of fice.

Ile mai n reasoni ng adopted by the | earned Judges of the Hi gh
Court, (per R B. Msra, M N Shukla and C S... P. Singh

JJ.) appears to be that since the act of Appellant '2 in
witing and addressing the letter, dated the 7th My, @ 1977,
to the President, fully satisfied the three-fold requirenent
of clause (a) of the Proviso, and nothing nore was required
to be done under that clause either by the "Judge" or by the
President at the other end, the resignation was "conplete",
“final" and "absolute". It was a conplete "juristic" act as
i Mmediately on its receipt by the President on the 7th, My
1977, itself,,it had the effect of cutting short the tenure
of the Judge wup till the 1st August 1977; and, in the
absence of a constitutional provision warranting t hat
course, it could not be w thdrawn or revoked even before the
date, August 1, 1977, on which in ternms of the letter dated
the 7th WMy, 1977, the resignation was to be effective.
Wthdrawal is always |inked with acceptance. Were no
acceptance is required and the resignati on has been made in
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accordance with the prescribed procedure, the process gets
exhausted and the resignation becomres a fait acconpli.
Article 217(1), Proviso (a) of the Constitutionis a self-
contained provision. It gives the Judge a unilateral right
to cut short his tenure by followng the procedure
prescribed therein, of his own volition. Such a resignation
to be effective does not require acceptance by the
Pr esi dent . Article 217 does not give a right to withdraw
the resignation, once given in accordance with the rmanner
prescribed therein. Since Article 217(1), Proviso (a) sets
out a conplete machinery with regard to the resignation by a
Judge, the right to wthdraw a resignation cannot be
inmplied, the maxi mbeing "expressumfacit cessare tacitunt
(when there is express nention of certain things, then
anyt hi ng not nmentioned i's excluded). Recognition of a right
of wi thdrawal of resignation will |eave the door wi de open
to abuse and offend public policy.

It may be observed that the entire edifice of this reasoning
is founded on the supposition that the "Judge" had
conpl etel'y perforned everything which he was required to do
under Proviso (a) to Article 217(1). W have seen that to
enable a Judge to terminate his termof office by his own
unil ateral act, he has to performthree things. In the
i nstant case, there can be no dispute about the performance
of the first two, 'nanely : (i) he wote a letter under his
hand (ii) addressed to the President. Thus, the first two
pillars of the ratiocinative edifice raised by the High
Court rest on sound foundations. ~But, is the same true
about the third, which indisputably is the chief prop of
that edifice ? Is it a conpleted act of resignation wthin
the contenplation of Proviso (a) ? This is the primry
guestion that calls for an answer. |If the answer to this

21

question is found in the affirmative, the appeals nust fail
If it be in the negative, the foundation for the reasoning
of the H gh Court will fail and the appeal s succeed.

Wel |l then, what is the correct connotation of the expression
"resign his office" used by the founding fathers, i'n Proviso
(a) to Article 217(1) 7

"Resignation’ in the Dictionary sense, neans the spontaneous
relinqui shnent of one’s own right. This is conveyed by the
maxi m: Resionatio est juris propii spontanea refutatio (See
Carl Jowitt’s Dictionary of English Law). In relation to an
office, it connotes the act of giving up or relinquishing
the office. To "relinquish an office’ nmeans to "cease to
hold* the office, or to "loose hold of the office (cf.
Shorter Oxford Dictionary); and to "loose hold of office"

inmplies to "detach”, "unfasten", "undo or untie the binding
Knot or 1link" which holds one to the office and the
obligations and privileges, that go with it.

In the general juristic sense, also, the neaning of

"resigning office" is not different. There also, as a rule,
both, the intention to give tip or relinquish the office and
the concomtant act of its relinquishnent, are necessary to
constitute a conplete and operative resignation (see, e.g.
American Jurisprudence, 2nd Edn., Vol. 15A, page 80),
al t hough the act of relinquishnent may take different forms
or, assume a unilateral or bilateral character, depending on
the nature of the office and the conditions governing it.
Thus, resigning office necessarily involves relinquishnment
of the, office which inplies cessation or termnation of, or
cutting asunder fromthe office. |ndeed, the conpletion of
the resignation and the vacation of the office, are the
casual and effectual aspects of one and the sane event.

Fromt he above dissertation, it energes that a conplete and
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effective act of resigning office is, one which severs the
link of the resignor with his office and terminates its
tenure. In the context of Article- 217(1), this test
assumes the <character of a decisive test, because the
expression "resign his office"-the construction of which is
under consideration-occurs in a, Proviso which excepts or
qualifies the substantive clause fixing the office-tenure of
the Judge upto the age of 62 years.

Before applying this test to the case in hand, it is
necessary to appreciate the true nature of the letter, dated
May 7, 1977, sent by the Judge to the President.

The substantive body of this letter (which has been
extracted in full in a foregoing part of this judgnent) is
conprised of three sentences only. |In the first sentence,
it is stated: "I beg to resign ny office as Judge, High
Court of Judicature at Al lahabad." Had this sentence stood
al one, or been the only content of this letter,, it would
operate as a conplete resignation in praesenti, involving
i medi ate relinquishment of the office and termnation of
his tenure as Judge. But this is not so. The first sentence
is imediately foll owed by tw nore, which read

22

"I will be on leave till 31.7. 1977. M resignation shal

be effective on 1.8.1977.", The first sentence cannot be
divorced from the context of the other two sentences and
construed in isolation. It has to be read along with the

succeeding two which qualify it. Construed as a whole
according to its tenor, the. letter dated May 7, 1977, is
nmerely an intimation or notice of, the witer’s intention to

resign his office as Judge, on a future date, viz., August
1, 1977. For the sake of convenience, we mght ~call this
conmuni cati on as a prospective or potential resignation, but
before the arrival of the indicated future, date, it is

certainly not a conplete and operative resignation because,
by itself, it did not and could not, sever the witer from
the office of the Judge, or term nate his tenure as such
Thus tested. sending of the letter dated May 7, /1977 by
Appellant 2 to the President, did not constitute a’ conplete
and operative resignation within the contenplation of the
expression "resign his office" used in Proviso (a) to
Article 217(1). Before the,arrival of the indicated future
date (August 1, 1977), it was wholly inert, inoperative  and
ineffective, and could not, and in fact did not, cause any
jural effect.

The, | earned Judges of the Hi gh Court (in majority) conceded
that Appellant 2 "cannot be taken to have resigned on a date
prior to 1st August, 1977", and "the vacation of a, seat nay
be on (the) future date", "because he nade his. choice to
resign from 1st August 1977", yet, they hold that /"the
factum of resignation becane conplete the nonment respondent
1 (Shri Satish Chandra) in his handwiting, sent a‘letter of
resignation to the President of India" and on 7.5.77,
itself, cut short the date of retirement of the Judge from
1-9-86 to 1-8-77, and there could be "no wthdrawal of the
sanme unl ess the Constitution so provided."

Wth respect, we venture to say that this reasoning is
convoluted logic spiraled up round a fiction for which there
is no foundation in the statute. To say that the
resignation or relinquishment of his office by the Judge
could not take place before 1 .8. 77, and yet, the factum of
resi gnation becane conplete on 7-5-77, Wuld be a
contradiction in ternmns. To get over this i nher ent
contradiction, the High Court (by majority) has introduced a
two-fold fiction: (1) That if a witten conmunication to the
President, the Judge chooses to resign his office from a
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future date, the resignation will be deenmed to be effective
and conplete fromthe nonent the conmunication is sent to
the President and received by him (2) That since it has not
been provi ded in Proviso (a) or elsewhere in t he
Constitution, that such conmunication of a "prospective"
resignation can be withdrawn, its w thdrawal woul d be deened
to have been prohibited, on the maxim ’'expressum facit
cessare tacitum

No. 1 is nmmnifestly inconpatible with the letter and
i nt endrent of Article 217(1), since by deemi ng t he
resignation to have taken place on a date different fromthe
dat e chosen by the Judge it subverts his excl usi ve
Constitutional right to resign,, his office with effect from
a date of his choosing. No. 2 is equally wunjustified.

There is nothing in~ Proviso(a) or elsewhere in t he
Constitution which expressly or inplied-
23

ly forbids the withdrawal of a communication by the Judge to
resign his office before the arrival of the date on which it
has intended to take effect. |Indeed, such a futuristic
conmuni cation —or prospective resignation does not, before
the indicated future date is reached, becone a conplete and
operative act of 'resigning his office’ by the Judge wthin
the contenpl ati on of Proviso (a) to Article 217(1).

Thus considered, /it is clear that nerely by witing the
letter to the President on May 7, 1977, proposing to resign
with effect from August 1, 1977, the Judge had not done al
which he was required to do to determine his tenure, of his
own volition, under Proviso (a) to Article 217(1). He had
not, as yet, resigned his officeon May 7, 1977, itself, he
had not done everythi ng whi ch-was necessary to conplete the
requi renment of the expression "resign his office". " He had
not-relinqui shed his office and thus delinked hinself from
it. He had not-as the | earned Judges of the H gh Court have
erroneously assuned-crossed the Rubi con-R bicon was stil
afar, 85 days away in the hazy future. At any tine, before
that dead line (August 1, 1977) was reached, the Judge could
change his mind and choose riot to resign, and withdraw the
comuni cation dated May 7, 1977.

We have already seen that there is nothing in the
Constitution or any other |aw which prohibits the wthdrawa
of the communication to resign froma future date, addressed
by a, Judge to the President, before it becones operative.
Could he then be debarred fromdoing so on the ground of
public policy?

In this connection, Shri Jagdi sh Swarup contended that. but
for the words "President and Vice-President"; the |anguage
of Proviso (a,) to Article 217(1) is identical with that of
Proviso (a) to Article 56 (1) of the Constitution  which
gives an identical right to, the President to resign his
office by witing under his hand, addressed to the Vice-
President. If this Court involves a principle-proceeded the
ar gunent - - - wher eby it permts a Judge who, is a
Consti tutional functionary of the sane class as the
President or the Vice-President, whereby he can w thdraw his
resignation, it wll lead to startling results. The
Constitutional functionaries would msuse such inplied power
of withdrawal of resignation. The President may hold the
Parliament to ransom and nmake a farce of Parliamentary
sovereignty and the functioning of the Constitution. On
these prem ses, it was urged that public policy denmands that
no. such interpretation should be put on these Cons-
titutional provisions which would | ead to abuse of power by
the Constitutional functionaries.

The contention appears to be m sconcei ved.
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The ar gunent assunes that a tender of prospective
resignation is always notivated by sinister considerations
and, therefore, to pernit its withdrawal is never in the
public interest. W are unable to concede this as a rule of
uni versal application. Any nunber of cases are conceivable
where a prospective resignation is tendered with the best of

noti ves. A Judge renowned for his conscientiousness and
forensic skill may send an intimation under his hand to the
Presi dent proposing to,

24

resign from a future date, 2 nonths away, covering this
interregnum by two nmonths’ |eave due to him in the belief,
founded on his doctor’s advice, that he is stricken with a
mal ady which wll progressively render him deaf in two.
nont hs’ tine. The notive behind the, tender is that the
Judge feels that he will no longer be able to discharge his
of fici al duties to the entire satisfaction of hi s
consci ence. But before the date on which the prospective
resignation is totake effect, a surgical operation com
pletely ‘and permanently cures him of the disease and
restores —his full hearing power, and the Judge inmmediately
t her eupon, sends a communi cation wi thdrawi ng the tender of

his resignation. W1l not such wthdrawal be in the
interest of the public and justice to the Judge ? Con-
versely, wll not refusal of such withdrawal deprive the

public of the benefit of his forensic talents in exposition
of law and at the same tinme work hardship and injustice to
the Judge ?

It nust be renenbered that the doctrine of public policy is
only a branch of the conmmon law, and its principles have
been crystallized and its scope well delineated by judicia

precedents. It is sonmetines described as "a very. unruly
hor se". Public policy, as Burroughs, ~J. put it in
Fauntleroy’'s case, "is a restive horseand when you get
astride of it, there is no knowing where it will carry you".

Public policy can, there fore, be a very unsaf e,
guesti onabl e and unreliable ground for judicial decision and
Courts cannot, but be very cautious to nount this  treacle,
rows horse even if they must. This doctrine, as pointed out
by this GCourt in CGherulal Parekh's case (ibid), ~can be
applied only in a case where clear and undeni able, harm to
the public is made out. To quote the words of Subba Rao, J.

(as he then was) : "Though theoretically it may be
perm ssible to, evolve a new head (of public policy) under
exceptional circumstances of a changing world, it is

advisable in the, interest of stability of society not to
make any attenpt to discover new heads in. these days".
There are no circunstances, whatever, which would show  that
the withdrawal of the resignation by the appellant ~ would
cause harm to the public or even to an individual. The
contention, therefore, is repelled.

Shri Jagdi sh Swarup’s argunment that a right to w thdraw such
a resignation will have wi de and unheal thy repercussi ons on
the other Constitutional functionaries, particularly the
President, and encourage themto abuse this right, appears
to be a false alarm W are here considering the case of
wi thdrawal of a 'prospective resignation’ by a Judge of a
H gh Court and not of any other Constitutional functionary.
it my not be correct to say that whatever principle we
evolve with reference to the interpretation of Article
217(1), Provi so (a), wll automatically govern t he
wi t hdr awal of such a prospective resignation by t he
President of |India because the provisions of Article 56
relating to a resignation by the President are not, in al
respects, identical with those of Article 217. There is no
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provision in Article 217 corresponding to clause (2) or
clause (1) (c) of Article 56, and in this case in accordance
with the well-settled practice of the court, we refrain from
expressing any opinion with regard to the interpretati on and
ef fect of these distinctive provisions in Article 56.

25

W are also unable to agree with the High Court that the
nere sending of the letter, dated May 7, 1977 by the Judge
to the President and its receipt by the latter, constituted
a complete juristic act. By itself, it did not operate to
termnate the office tenure of the Judge, and as such, did
not bring into existence any |legal effect. For the same
reason, the principle underlying Section 19 of the Transfer
of Property Act is not attracted.

The general principle  that emerges from the foregoing
conspectus, is that in the absence of anything to the
contrary in the  provisions ~governing the terns and
conditions of the office/post, an intimation in witing sent
to the conpetent authority by the incunbent, of his inten-
tion or ‘" _proposal to resign-his office/post from a future
speci fied date, can be Wthdrawn by himat any tinme before
it becones effective. i.e. before it effects term nation of
the tenure of the office/post or the enpl oynment.

This principle first received the inprimatur of this Court
in the context of 'a case of a self-sought retirement from

service, in Jai Ramv. Union of India (supra). In that
case, the plaintiff entered the service of the Government as
a Cerk inthe Central Research Institute, Kasauli, on My

7, 1912. Rule 56(6) (i) of Chapter TX of the  Fundanenta

Rul es, which regul ated the Gvil Services, provided that a
mnisterial servant may be required to retire at the age of
55, but should ordinarily be retained in service if he
continues efficient, till the age of 60 years. The
plaintiff was to conplete 55 years on Novenber 26, 1946. On
the 7th May 1945. he wote a letter to the Director of the
Institute to the foll ow ng effect

"Sir, having conpleted 33 years' service on the 6th/i nstant,

| beg permission to retire and shall feel grateful if allow
ed to have the | eave adm ssible.”

The Director refused perm ssion on the ground that the
plaintiff could not be spared at that tine. The plaintiff
renewed his prayer by another letter, dated 30th May 1945,

and also, asked for |eave preparatory to retirenent-four
nont hs on average play and the rest on half average pay-from
1st of June 1945, or the date of his availing the | eave, to
the date of superannuation which was specifically stated to
be the 26th of Novenber 1946. This request was also
decl i ned. To subsequent requests to the sanme effect,  also
net the sane fate. On May 28, 1946, plaintiff nade a fourth
application repeating his request. This tinme, the Director
of the Institute sanctioned the |eave preparatory to
retirement on average pay for six nonths from 1-6-1946 to
30-11-1946, and on half average pay for five nonths and 25
days thereafter, the period ending on 25-5-1947. Just 10
days before this period of |eave was due to, expire, the
plaintiff on My 16, 1947 sent an application to the
Director stating that he bad not retired and asked for per-
mssion to resume his duties imediately. In reply, the
Director infornmed himthat he could not be permtted to
resume his, duties as be had already retired, having
voluntarily proceeded on | eave preparatory

3-211 SCT/ 78
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to retirement. The Pl antiff nmade representations.

Utimately, the Government of India, by a letter dated 28-4-
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48 rejected his representation, repeating the reasons
intimated by the Director earlier to the plaintiff-
In special appeal before this Court, two points were urged
on behalf O the plaintiff-appellant. First, that under
Rule 56(b) (i), the age of retirenent is not 55 but 60
years, and before a CGovernnent servant could be required to
retire at 55, it is incunbent upon the Governnent to give
him an opportunity to represent against his premature
retirement in accordance with the provisions of Section
240(3) of the CGovernment of India Act, 1935; and since this
was not done, the order terminating his services, was
i nvalid. Second, that although the plaintiff on his own
application, obtained |eave preparatory to retirement, yet
there was nothing in the Rules which prevented him from
changing his mnd at any subsequent tinme and expressing a
desire to continue in service, provided hi indicated this
i ntention before the period his |eave expired.
B. K " Mikherjee, J. (as he then was), speaking for the
Court, | negatived the first contention on the ground that
since the plaintiff had hinself  sought permssion for
retirement _at- the age of 55 years, it was a useless
formality to asks himto show cause as to why his services
should not be term nated. While disposing of the second
contention, which had lost its force in view of the Courts
decision on the first point, the Court nade these crucia
observations :
“I't 'may be conceded that it-is open to a
servant, who has expressed a desire to retire
from service and  applied to his superior
officer to give himthe requisite permssion
to change his mind subsequently and ask for
cancel l ation of the perni ssion thus obtained;
but, be can be allowed to do so as long as he
continues in service and not after it has
term nated. "
The rule enunciated above was reiterated by
this Court in Raj Kumar v. Union of I'ndia(l),
in these words :
"When a public servant has invited by his
letter of resignation determination of his

enpl oyment, his services nor mal Iy

termnated fromthe date on which the letter
of resignation is accepted by the appropriate
authority, and in the absence of any law or
rule governing the conditions of his  service
to the contrary, it will not be open to the
public servant to withdraw his | resignation
after it 1is accepted by the appropri ate
aut hority. Till the resignation is ~accepted
by the appropriate authority in consonance
with the rules governing the acceptance, the
public servant concer ned has | ocus
poeni tenti ae but not thereafter.”

It was also observed that, on the plain terms of the

resignation letters of the servant (who was a nenber of the

I.A S.), the resignation becane effective as soon as it was,

accepted by the appropriate authority.

(1) 1968 3 S.C.R 857.
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The |earned Judges of the H gh Court (in majority), if we

nmay say so with respect, have failed to appreciate correctly

the amplitude and inplications of this rule enunciated by

this Court in Jai Ramv. Union of India (supra). R B

M sra, J. bypassed it casually on the short ground that the

st and
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above extracted observation was only "casually nmade" by the
Suprenme Court in a case of retirenent, M N Shukla, J. did
not even refer toit. C S P. Singh, J. tried to distinguish
it with the sutmmary observati on

"Jai Ranis case was a case of retirenment, and

the request for retirement required
accept ance. The act was not conplete till
accept ed. In such a situation, the request
could definitely be withdrawn. This case is
not helpful in case where no acceptance is
required.”

Before wus, Shri Jagdish Swarup has reiterated the same
argument .

In our opinion, none of the aforesaid reasons given by the
H gh Court for getting out of the ratio of Jai Ranis case,
(supra) is valid.

Firstly, it was not a casual enunciation. It was necessary
to dispose of effectually and conpletely the second point
that had been canvassed on behalf of Jai Ram Moreover, the
same principle was reiterated pointedly in 1968 in Ra

Kumar’'s case. Secondly, a proposal to retire from
service/office and a tender to resign office froma future
date., for the purpose of the point under discussion stand

on the sanme footing. Thirdly, the distinction between a
case where the resignation is required to be accepted and
the one where no acceptance is required nakes no difference
to the applicability of the rule in Jai Ranis case.

It wll bear repetition that the general principle is that
in the absence of alegal, contractual or constitutiona
bar, a ’'prospective' resignation can be withdrawn at any
time before it becones effective, and it beconmes effective
when it operates to termnate the enpl oynent or the  office-
tenure of the resignor. This general rule-is equally appli-
cabl e to Gover nnent servant s and constitutiona
functionaries. In the case of a Governnent servant/or
functionary who cannot,-under the conditions of hi s
service/or office, by his own unilateral act of tendering
resignation, give up his service/lor office, nornmally, the
tender of resignation becones effective and his service/or
office-tenure termnated, when it is accepted by the
conpetent authority. In the case of a Judge of a High
Court, who is a constitutional functionary and under Proviso
(a) to Article 217(1) has a unilateral right, or privilege
to resign his office, his resignation becones effective and
tenure ternminated on the date fromwhich he, of his own
volition, <chooses to quit office. If in terns  of the
witing wunder his hand addressed to the President, he
resigns in praesanti, the resignation termnates his office-
tenure forthwith, and cannot therefore, be wthdrawn or
revoked thereafter. But, if he by such Witing chooses to
resign froma future date, the act resigning office is not
conplete because it does not terminate his tenure before
such date and the Judge. can at any time before the arriva
of that prospective date on which it was intended to  be
effective, wthdraw it, because the Constitution does not
bar such wi t hdrawal .

28

The |learned Attorney-General has cited authorities of the
Al | ahabad. Keral a, Del hi and Madhya Pradesh High Courts,
wherein the rule in Jai Ranis case was followed. The High
Court has tried to distinguish these cases and in regard to
sone of them said that they were not rightly decided. We
do not want to burden this judgnment with a di scussion of al
those deci sions. It will be sufficient to notice two of
them in which issues anal ogous to those which arise before
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us, were pointedly discussed.
The first of those cases is, M Kunjukrishnan Nadar v.
Hon’ bl e Speaker, Kerala Legislative Assenbly (supra). The
petitioner in that case becane a nenber of the Kerala
Legislative on election in February 1960. On Novenmber 23,
1963, he wote to the Speaker

"Sir,

As | wish to devote nore tine for neditation
and religious purposes, | shall not be able to
continue as a Menber of the Legi sl ative
Assenbly, Keral a. So,, | request you to

kindly accept this letter as ny resignation as
a Menber of this Assenbly, to take offect from
1-12-1963."
On  Novenber 26, 1963, the Speaker read the
letter in the Assenbly, announci ng thereby the
petitioner”s resignation to take effect on
Decenmber 1, 1963.
On Novenber 29, 1963, the petitioner wote to
t he Speaker "Sir,
I'n ny letter dated  23-11-1963, 1 have
expressed ny intention to resign ny menbership
of the Legislative Assenbly fromthe 1st of
Decenber, 1963. After mature consideration,
feel / that it will be proper not to resign at
this juncture.
| therefore hereby wthdraw ny letter of
resi gnation dated 23-11-1963."
This letter was received by the Speaker on  Novenber 30,
1963. This letter was not givenheed to, and a Notification
was published in the Kerala Gazette dated Decenber 10, 1963
saying that the petitioner "has resigned his seat in the

Kerala Legislative Assenbly from 1st Decenmber 1963". The
petitioner challenged this Gazette Notification, | praying
that it be declared null and void and of no effect. He

clained a further declaration that he continued to be a
Menber of 'the Kerala Legislative Assenbly.

On these facts, Article 190(3) of the Constitution, as it
stood prior to its amendnent by  Constitution Amendnent
(Thirty-third Anmendnent Act, 1974, cane up-for
interpretation. At that tine, the material part of Article
190(3) ran as under

"(3). If a nenber of a House of the Legislature of a State-
(a) becones subject to any of the di squal ifi cations
mentioned in cl. (1) of Art. 191; or

29

(b) resigns his seat by witing under his hand addressed to
the Speaker or the Chairnman, as the case may be.

his seat shall thereupon beconme vacant."

It will be seen that at that tinme, there was no provision in
this Article requiring such resignation to be accepted by
t he Speaker before it could beconme effective. Cause (b) of
Article 190(3), as it stood at that tine, was, but for the
words "the Speaker or the Chairman” and the |ast phrase "his

seat shall thereupon becone vacant", identical with clause
(a) of the Proviso to Article 217(1). I ndeed, what s
expressly provided by adding the words "his seat shal
thereupon beconme vacant" in clause (b) of Art. 190(3), is
implicit in clause (a) of the proviso to Article 217(1).

Two questions arose for determnation : (i) \Wether the

| etter dated 23-11-63, constituted a valid resignation under
Article 190(3); and (ii) if so, whether it could be
wi thdrawmn by the Menber before the future date on which it
was intended to be effective. A learned single Judge of the
H gh Court answered these questions in the affirmative, with
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t hese observati ons
P t he petitioner’s letter of
Novenber 23, 1963, has to be held a letter
resigning his seat in the Assenbly on Decenber
1, 1963, deposited with the Speaker on Novem
ber 23, 1963. It remains. a nmute letter till
Decenmber 1, 1963, when alone it can speak with
effect. On Novenber 29, 1963, the petitioner
has wi thdrawn that letter by witing under his
hand addressed to the Speaker hinself;......
It is in effect the neutralization of the
latent vitality in the forner letter deposited
with the Speaker. The withdrawal nullifies
the entrustnent or deposit of the letter of
resignation in the hands of the Speaker, which
must thereafter be found to have becone non
est in the eye of law. The absence of a
specific provi si-on for wi t hdr awal of
prospective resignation in the Constitution or
the Rules is immterial as basic principles of
I'aw and procedure nust be applied wherever
they are relevant."
R. B. Msra, J. felt "difficulty in agreeing with the
observation (in the above case) that the letter of
resignation to be effective on a future date renmains
deposited with the Speaker or remains a mute letter till the
arrival of that date when alone it can speak with effect”.
Singh, J. also expressed that this Kerala case had not been
deci ded on correct principles.
In our opinion, what has beenextracted above. from the
decision in the Kerala case, «correctly enunciates the
principles that prospective resignation remains nmute and
i noperative till the date on which it was intended to take
effect is reached, and can be, w thdrawn and rendered non
est at any time before such date:
The next decision worthy of noticeis Y. K Mthur 'v. The
Muni ci pal Corporation of Delhi (supra). In that case, two
Muni ci pa
30
Councillors of the Corporation of - Delhi sent their
resignation letters on Novenber 16, 1972 to the Mayor of the
Muni ci pal Corporation, resigning their seats. One of those
letters was a resignation in praesenti and was  dated
Noverber 16, 1972. The other letter of resignation sent by
O P. Jain, reads as under
"I resign fromny seat. Please accept.
Sd/ -
Om Prakash Jain 16. 12."
This letter being in the nature of a post-dated cheque, was
construed as a letter of resignation to be effective from
future date, viz. Decenber 16, 1972. On these “prem ses,
guestion arose whether this resignation could be withdrawn
by the Menmber concerned before that date. Sachar.  J.,
speaking for the Division Bench, answered this question, in
these terns: -
"It is the free volition of the councillor
concerned as to the date fromwhich he w shes
to resign. There is no logic in saying that
even though a councillor deliberately nentions
in his resignation letter that it should be
effective froma given future date, he would
nevert hel ess be deened to have resigned from
an earlier date i.e. date on which the letter
is delivered. This would be contrary to the
del i berately expressed intention of
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the councillor to resign from a particular
future date. But is there any prohibition
that once the resignation |letter has been sent
which is to be effective froma future date it
cannot be w thdrawn even before that date ?

The statute does not in any way limt the
authority of the councillor who has sent his
resi gnation’ from a prospective date to
withdraw it before that date is reached. The

resignation which is to be effective from a
future date necessarily inplied that if that
date has 'not reached it would be open to the
council l or ‘concerned to withdraw it."
In support of this enunciation, the |earned
Judge relied on the ratio of the decisions of
this Court inJai Ramv. Union of India, and
Rai Kumar v. Union of India (ibid).
It~ was also contended-as has been argued
before us-that if a resignation has been sent
prospectively, ~the only effect is that the
sea,, would becone vacant fromthat date, but
the resignation would be effective from the
date it was delivered to the conpetent autho-
rity. The Court repelled this argument wth
these pertinent observations :-
"Under /Section 33(1) (b), both the resignation
and the vacancy of the seat are effective from
the 'same tine. There  cannot be different
times, one for resignation and the other for
vacation ~of seat. Vacancy wi'll only occur
when
31
resignation is effective, and if it 'is from
future date both resignation and vacation of
seat will be effective sinultaneously."
The approach adopted to the. problemby the Delhi @ High
Court’ appears to be correct inprinciple, and neets our
approval .
We do not want to add nore to the volunme of our judgnment by
noti ci ng the nunmerous decisions of the English and American
Courts that have been referred to by the Hi gh Court in the
j udgrent . It wll suffice to notice one of those cases,
whi ch appears to have been relied upon by the H gh Court "as
the best authority" in support of its reasoning that the
letter of resignation, dated May 7, 1977, by Appellant 2,
had become "final or irrevocable on that very day when it
was received by the President, "though he could not be asked
to actually relinquish his post prior to 1-8-1977." . That
English case is Reichal v. Bishop of Oxford(1)
The facts of that case were as follows :
Scandal having arisen with regard to the conduct of -a Vicar
he was inforned by the Bishop that he nust either submit to
an inquiry or cease to hold his benefice. Thereupon, in
accordance with a proposal mnmade by the Bishop in the
interests of the parish and in nercy to the Vicar, the Vicar
on the 2nd of June executed before w tnesses, but not before
a notary, an unconditional deed of resignation and sent it
to the Bishop’'s Secretary on the wunderstanding that the
Bi shop would postpone formal acceptance until the 1st of
Cct ober . On the 10th of June the Vicar executed a deed
canceling and revoking the deed of resignation and on the
16th of July he conmunicated the fact to the Bishop's
Secretary. The Bishop after the revocation, signed a
document dated the 1st of Cctober accepting the resignation
and decl aring the vicarage voi d.
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The Vicar brought an action against the Bishop and the
patrons of the benefice, claimng a declaration that he was
Vicar, the resignation was void,-and an injunction to
restrain the defendants from treating the benefice as
vacant .

The House of Lords, affirmng the decision of the Court of
Appeal (35 Ch. D. 48), held that the resignation was
vol untary, absolute, validly executed and irrevocable and
that the action could not be naintained.

The principal contention canvassed before the House of Lords
by the appellant Vicar was that assuming the resignation to

be wvalid, it was naught without the Bishop’s acceptance.
The acceptance of the Ordinary is absolutely necessary to
avoid a |living. Until acceptance the effect of t he

i ncunbents resignation is to make the benefice voi dabl e, not
void; he remains incunbent with all his powers and rights,
i ncluding the power of revocation; he is in the position (at
the utnost) of one who has made a contract to resign

(1) [1889] 14 A C 259.
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The Nobl e Lords rejected this contention. Lord Halsbury L

C. observed
"The arrangements for resignation on the one
side and acceptance on the other seemto me to
have’ been consumated before the supposed
wi t hdrawal of the resignation of M. Reichal
It is true the Bishop agreed not to execute
the ‘formal docunent to-declare ‘the benefice
vacant till the follow ng 1st of Cctober; but
| decline to decide that when a perfectly
vol untary and proper resignation has once been
nmade and by arrangenent a formal declaration
of it is to, be postponed, that is not a
perfectly binding transaction upon both the
parties to it; ‘and | doubt whether in any view
of the | aw such an arrangement coul d have been
put an end to at the option of only one of the
parties."
Lord Watson further amplified
"Hi s resignation was delivered in pursuance of
a mutual, agreement which rendered formal or
ot her acceptance altogether unnecessary; the
terns of the agreenent showing plainly that
the Bishop not nmerely was ready to accept, but
insisted upon having it, in_ order that it
m ght receive full effect upon the 1st of
Cct ober fol | owi ng. The agr eenment was
perfectly lawful, it being entirely within the
di scretion of the Bishop to judge whether the
adopt ed of Proceedi ngs agai nst the appellant,
or his unconditional resignation as- from a
future date, would nost conduce to the
spiritual interest of the pari sh. The
appel | ant assented to the arrangenent, and  on
the 2nd of June 1886 did all that lay in “his
power to conplete it...... He cannot in ny
opinion be pernmitted to upset the agreenent
into which he voluntarily agreed...... upon
the allegation, that there was no forma
acceptance of his resignation till 1st of
Cct ober 1886." Lord Herschell opined
"I do not think the word "acceptance" neans
nore than the assent of the Bishop, or that it
need take any particular form Now, in the
present case, the Bishop had. intimated to the
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plaintiff that he was willing to assent to his
resignation, and it was in pursuance of this
intimation that the resignation was placed in
the hands of the Bishop. At the tine the
Bi shop received it, and thenceforward down to
and after the time of the alleged revocation

the Bishop was an assenting party to the
resi gnation."

Wi | e declini ng the contention of t he
appel | ant , t he Nobl e Lord cl osed t he
di scussion on the point with this significant
reservation :

"It is, however, unnecessary in the present
case to go to the length of saying that a
resi gnation can never be withdrawn without the
consent~ of ~the Bishop, for I am of opinion

t hat it certainly cannot be SO under
circunstances such as those to which 1 have
drawn-attention."”
33
Reichal is no authority  for ~the  proposition that an
uncondi ti onal prospective resi gnation, wi t hout nor e,

normal |y becomes absolute and operative the moment it is
conveyed to the appropriate authority. The special feature
of the case was that Reichal had, of his. owm free wll,
entered into a "perfectly binding agreenent™ with the Bi shop
according to which, the Bishop had agreed to abstain from
conmencing an inquiry into the -serious charges against
Rei chal if the latter tendered his resignation. In
pursuance of that lawful agreement, Reichal tendered his
resignation and did all to conplete it, and the Bishop also
at the other end, abstained from instituting proceedings
against himin the Ecclesiastical Court. The agreenent was
thus not a nudem pactum but one for good consideration and
had been acted upon and "consummated before the supposed
wi t hdrawal of the resignation of. M. Reichal”, who could
not, therefore, be permtted ",t0o upset the agreement" at
his unilateral option and wi thdraw the resignation’ "w thout

the consent of the Bishop". It was in view of these
exceptional circunstances, Their Lordships held Reichal’s
resi gnation had become absolute and irrevocable. No

extraordi nary circunstances of this nature exist in- the
i nstant case.

In the light of all that has been said above, we hold that
the letter, dated May 7, 1977 addressed by Appellant 2 to
the President, both in point of |aw and substance, ~ anmpunts
but to a proposal of notice of intention to resign at a
future date (1-8-1977) and not being an absolute, conplete
resignation operative with imredi ate effect, could be /and,
in fact, had been validly withdrawn by the said Appellant
through his letter, dated July 15, 1977, conveyed to the
Pr esi dent .

Accordingly, we allow these appeals, set aside the mjority
judgrment of the High Court and dismiss the wit petition,
| eaving the parties to bear their own costs throughout.
FAZAL ALlI, J. : These two appeals by certificate are
directed against an order of the Allahabad H gh Court
issuing a wit of Quo Wrranto against Justice Satish
Chandra, a Judge of the Allahabad H gh Court on the ground
that he ceased to be a Judge with effect from 1st August,
1977 as he was not conpetent to withdraw the resignation
submitted by himearlier. Appeal No. 2644/1977 has been
filed by the Union of India supporting the case of the
second respondent Satish Chandra while appeal No. 2655/’ 1977
has been filed by the second respondent Satish Chandra
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hinself against the order of the High Court as indicated
above. As the points involved in the two appeals are
identical and arise fromthe sane judgnent, | propose to

deal with the two, appeals by a comon judgnent.

The facts of the case lie within a narrow conpass and the
whol e case turns. upon the interpretation of Article 217 (1)
(a) of the Constitution of India. | wuld also Ilike to
nention that the question of law that has to be determ ned
in this case in one of first inpression and no direct
authority of any court in India or outside appears to be
available 1in order to decide this case. There are however

nunber of authorities from which certain i mport ant
principl es can be deduced which may assist ne in
adj udi cating the point in issue.

34

Justice Satish Chandra hereinafter referred to as the second
respondent was a practising lawer of the Allahabad High
Court. He was appoi nted as a Judge of the Allahabad High
Court on 7th Cctober,- 1963 and was | ater nade _pernanent on
4t h Septenber, 1967. Since then he had been continuing as a
Judge of the said H gh Court.

On 7th May, 1977 the second respondent wote a letter to the
President of India resigning his office with effect from 1st
August, 1977. The second respondent however indicated to
the President that he would proceed on | eave from7th My,
1977 to 31st July, 1977 the period intervening between the
application and the date from which the resignation was to
be effective.

On 15th July, 1977 however the second respondent wote ano-
ther letter to the President by which he revoked the
resignation which he had sent on the 7th May, 1977 and
prayed that the conmunication containing the resignati on may
be treated as null and void. In order to wunderstand the
exact inplication of the intention of the second respondent
it may be necessary to extract the two letters in extenso
"TO

The President of India,

New Del hi .

Sir,

| beg to resign ny office as Judge, High Court of Judicature
at Al |l ahabad.

I will be on leave till 31st of July, 1977. M resignation
shal |l be effective on 1st of August, 1977.

Wth ny respects,

Yours faithfully,

Sd/ - Satish Chandra".

"TO

The President of India,

New Del hi .

Sir,

| beg to revoke and cancel the intention expressed by me to
resign on 1st of August, 1977, the office of Judge, Hi gh
Court at Allahabad, in ny letter dated 7th My, 1977. That
conmuni cati on may very kindly be treated as null and void.
Thanki ng you and wi shing to remain.

Yours sincerely,

Sd/ - Satish Chandra".

35

A careful perusal of the first letter |eaves absolutely no
room for doubt that the Judge had clearly intended to resign
his office with effect from 1st August, 1977. Simlarly,
the second |letter shows the unequivocal intention of the
second respondent to revoke the resignation sent by him
earlier. The reasons for the resignation have been given
neither in the first letter nor in the second. The question
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that has been nooted before the Hi gh Court was whether or
not having resigned his office the second respondent had any
jurisdiction to revoke his first letter sending hi s
resi gnati on. It mght also be nmentioned that it is comon
ground that before the second letter was witten to the
President the first letter had not only been conmunicated to
but was actually received by the President as found by the
majority judgnent of the H gh Court. Thus, the sole
guestion to be determined in this case is whether it was
within the conpetence of the second respondent to revoke the
resignation sent by himto the President by his letter dated
7th May, 1977 after the same had been conmunicated to and
recei ved by the President. The stand taken by the Attorney
CGeneral before us was that as the second res-. pondent had
categorically expressed his.intentioninthe first letter
that he would resign only with effect from 1st August, 1977,
it was open to himto withdraw his resignation at any tinme
before ~the crucial -date was reached and there was no
provision in-the Constitution which debarred the appellant
from doi ng so.

The Attorney CGeneral, however, conceded before wus that
having regard to the provisions of Article 217 there is
absolutely no question of the resignation of a Judge being
effective only on  the acceptance of the sane by the
Pr esi dent . In other words, the Attorney General submtted
that the resignation would becone effective from the date
nmentioned therein and the question of ~the  acceptance of
resignation by the President would not arise in case of
constitutional functionaries |ike judges of the H gh Courts.
Thus, in view of the concession of the Attorney General and
the provisions of Article 217 any resignation submtted by a
Judge was not, dependent on its acceptance by the President
and woul d operate ex proprio vigore fromthe date nentioned
in the letter of resignation. It pears that after the
second respondent sought to revoke his resignation an
application praying for a wit of quo warranto was filed by
the respondent Gopal Chandra. Msra & Os. before the
Al | ahabad H gh Court on the ground that the second
respondent had no right to withdraw the resignation. The
wit was heard by a Full Bench consisting of R* B. Msra, M
N.  Shukla, Hamid Hussain, S. B. Malik-and C. S. P. Singh,
JJ. and the High Court by a majority judgment accepted the
wit petition and issued a wit of quo warranto hol ding that
the second respondent ceased to be a Judge as he was not
conpetent to withdraw his resignati on once the sanme had been

comuni cated to and in fact reached the President. The
| ear ned Judges who took the majority view against the second
respondent were R B. Msra, M N. Shukla and C. P. S

Si ngh, JJ. whereas Ham d Hussain and S. B. Mlik, JJ.  were
of the viewthat it was open to the second respondent to
withdraw his resignati on at any tinme before the date from
which the resignation was to be effective and | were,
t her ef ore,

36

of the opinion that the wit petition should be dism ssed.
It seens to ne that the H gh Court has devoted a
considerable part of its judgnent to the consideration of
two questions which were really not germane for the decision
of the point in issue. Secondly, the Hi gh Court appears to
have exhaustively considered the question of the theory of
pl easure which obviously did not apply to a Judge of the
Hi gh Court appointed under the Indian Constitution and after
the said Constitution had come into force. |In other words,
a Judge appointed under Article 217 cannot be said to hold
his assignment at the pleasure of the President, but wunder
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the provisions of Article 217 he was to hold his office
until the follow ng contingencies arose

1. The Judge attained the age of 62 years,;
2. The Judge was renmoved from his office
under Article 124 of the Constitution

3. The Judge was transferred to another
H gh Court under Article 222;

4, The Judge resigned his office by witing
a letter wunder his hand addressed to the
Presi dent .

It is needless to state that a Judge vacates
his office the nmonent he dies, and although
this contingency is not nentioned in Article
217 yet it follows fromthe very nature of
t hi ngs. It would thus be clear that the
consti tutional provisions enmbodied in Article
217 have expressly provided for the various
contingencies in, which a Judge of the High
Court-may vacate his office or cease, to be a
Judge. The rel evant part of Article 217 may
be extracted thus
"217 : Appointment and conditions of the
of fice of a Judge of a H gh Court :
(1)Every Judge of a Hgh Court shall be
appointed by the President by warrant under
hi s hand and seal after consultation with the
Chief Justice of India, the Governor of the
State, . and, in the case of appointnent of a
Judge other than the Chief Justice, the, Chief
Justice of the Hgh Court, and shall hold
office, in the case of an additional or acting
Judge, as provided in Article 224, and in any
ot her case, until he attains the age of sixty-
two years:
Provi ded t hat -
(a)a Judge mmy, by witing wunder his  hand
addressed to the President, resign his office;
(b)a Judge nmay be renoved fromhis office by
the President in the manner provided in clause
(4) of Article 124 for the renoval of a Judge
of the Suprene Court;
(c)the office of a Judge shall be vacated by
his being appointed by the President to be a
Judge of the Suprene
37
Court or by his being transferred by the
President to any other Hi gh Court within the
territory of India".
Wiile analysing the various clauses of Article 217 it is
pertinent to observe that while clause (a) contains an
express provision enmpowering a Judge to resign, ‘there is
absol utely no provision which confers upon himany power to
wi thdraw or revoke his resignation once the sane has  been
submitted to the President.
This is one of the nbot points that has engaged the
attention of the, H gh Court as also of this Court in
deciding the issue. The najority view was of the opinion
that in the absence of any express provision to empower the
Judge to revoke his resignation, the Judge was not conpetent
to withdraw his resignation having once submtted the sane.
The mnority view of the Hi gh Court which has been relied
upon by the Attorney General and the second respondent
proceeds on the doctrine 'of inplied powers under which it
is said that the power of submitting a resignation carries
with it the power of revoking the same before t he
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resi gnati on becones effective.
| shall deal with these points a little later and before
that | would Iike to indicate the position and the status
conferred by the Constitution on a Hi gh Court Judge. The
first thing which is manifestly plainis that there is no
rel ati onship of master and servant, enployer and enployee
between the President and the Judge of the H gh Court,
because a Judge is not a Governnent servant so as to be
governed by Article 310 of the Constitution. A Judge of the
H gh Court appointed under Article 2,17 has a special status
and is a constitutional functionary appointed under the
provisions of the Constitution by the President. The nere
fact that the President appoints himdoes not nake him the
enpl oyer of the Judge. In appointing a Judge of the High
Court ' the President is discharging certain constitutiona
functions as contained inArticle 217(1). This aspect of
the matter was considered by this Court in the case of Union
of India  v. Sankal chand H matlal Sheth & Anr.(1l) where
Krishna lyer, J. dwelling on this aspect observed as
foll ows :
“So it is that we nust enphatically state a
Judge is not a government servant but a
constitutional functionary. He stands in a
di fferent category. He cannot be equated with
other ’'services' although for conveni ence
certain rules applicableto the latter may,
within limts, apply tothe former. |magine a
Judge’ s | eave and pensi on bei ng made
precari ously dependent on the executive's
pl easure-- To nmake the government-not the
State-the enployer of a superior court Judge
is to unwite the Constitution":
It is, therefore, indisputable that a Judge of
the High Court enjoys a special status ' under
the Constitution,~ because of the very high
position that ‘he holds and the dignity and
decorum of the office that he has to maintain
(1) [1978] 1 S.C.R. 423.
38

The special guarantees contained in Article
217 are for the purpose of ensuring the
i ndependence of the judiciary as observed by
Chandrachud, J. in the case of Union of ~ India
v. S. H Sheth & Anr. (supra)
"Havi ng envisaged that the judiciary, ~which
ought to act as a bastion of the rights and
freedom of the people, must be inmune fromthe
influence and interference of the executive,
the Constituent Assenbly gave to that concept
a concrete form by naking various provisions
to secure and safeguard the independence of
the judiciary".
The High Court Judges are the repository of the confidence
of the people and the protectors of the right and |iberty of
the subjects. Havi ng, regard, therefore, to the onerous
duties and the sacrosanct functions which a Judge of the
H gh Court has to discharge he has to act or behave in a
manner whi ch enhances the confidence of the people in the
judiciary. The Constitution itself contains a nunber of
provisions for pronmoting an independent judiciary and
striving for a conplete separation of the Judiciary fromthe
Executi ve.
Havi ng regard to these circunstances therefore once a Judge
deci des to accept the high post of a High Court Judge he has
to abide by certain fixed principles and norms as al so sone
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self inposed restrictions in order to nmaintain the dignity
of the high office which he holds so as to enhance the image
of the court of which he is a nmenber and to see that the
great confidence which the people have in the courts is not
lost. To resign an office is a decision to be taken once in
alife tine and that too for very special and cogent reasons
because once such a decision is taken it cannot fie recalled

as a point of no return is reached. Indeed, if Judges are
allowed to resign freely and recall the resignation at their
will this privilege may be used by them as a weapon-for

achieving selfish ends or for striking political bargains.
Not that the Judges are likely to take, resort to these
net hods but even if one Judge does so at any tinme the image
of the entire court is tarnished. It was, in ny opinion
for these reasons that the H gh Court Judges have been
assigned a special place by the constitution and are not
equated with ot her services, however high or inportant they
may be: Thus, in these circunstances, therefore, it 1is
mani f est that any decision that the Judge may take in regard
to resigning his office nust be taken after due care and
caution, full and conpl ete deliberation and circunspection
so that the high office which he holds is not held to
ridicule. The power to resign is not intended to be wused
freely or casually so-as to render the same as a farce
because after a Judge resigns inportant ~and far-reaching
consequences flow. Shukla, J. in the judgnent under appea
has very aptly and adroitly observed as follows. :-
"Therefore, if a Judge is permtted to recent

his regisnation, ~born of free wvolition, it
woul d savour of -a precipitance which woul d not
redound to hi's credit. A vol untary
resignation of a High Court Judge deserves to
be | ooked

39

upon wth utnpst sanctity, and cannot be
treated lightly as if it was the outcome of a
nonentary influence........ In other words, a
Judge mmy resign and then with i mpunity
rescind his resignation and thus go on
repeating the process at his sweet wll a.
That woul d-be ridiculous and reduce the
declaration of resignation by a Judge to a
nere farce."

I find nyself in conplete agreenent with the
observations made by the |earned Judge and
fully endorse the sanme. What is -good of
Article 217 equally applies to other simlar
constitutional functionaries like the
President, the Vice-President, the Speaker,
the Deputy Speaker. and the Suprene / Court
Judges.. So far as the President is concerned,
Article 56(a) contains a provision identica

to Article 217(a) and runs thus :

"The President may, by witing under his  hand
addressed to the Vice-President, resign his
of fice’

So far as the Vice-President, is concerned,
the provisionis contained in Article 67(a)
and runs thus :-

"A Vice-President may, by witing under his
hand addressed to the President, resign his
of fice".

So far as the Speaker and the Deputy Speaker
are concerned, the provision is contained in
Article 94 which runs thus :-
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"Vacation and resignation of, and renoval
from the offices of Speaker and Deput y
Speaker : A nmenber holding office as Speaker
or Deputy Speaker of the House of the peopl e-
(a) shal | vacate his office if he ceases to
be a nenber of the House of the People;

(b) may at any tinme, by witing under his
hand addressed, if such menber is the Speaker
to the Deputy Speaker, and if such nmenber is
the Deputy Speaker, to the Speaker, resign his
of fice, and

(c) may be rempved fromhis office by a
resol ution of the House of the People passed
by a mpjority of all the then nenbers of the
House:

Provi ded that no resolution for the purpose of
clause (c) shall be noved unless at |east
fourteen days’ notice has been given of the
intention to nove the resolution :

Provided further that, whenever the House of
the People is dissolved, the Speaker shall not
vacate his office until imediately before the
first neeting of the House of the people after
the di'ssol ution”.

So far ~as the Supreme Court Judges are

concerned, the provision is_ contained in
Article 124(2) (a) which runs thus
40

"A Judge may, witing under his hand addressed

to the President, resign office".
For all these constitutional functionaries a  specia
procedure has been prescribed by the Constitution regulating
their resignation and in each one of these cases two ' things
are conspi cuous. First, that there “is absolutely no
provision for revocation of, a resignation, and, secondly,
that there is nothing to showthat in the case of [these
functionaries the resignation would becone effective only on
bei ng accepted by the authority concerned. It was contended
by M. Jagdi sh Swarup, counsel for the respondents that if
any of these functionaries are allowed to w thdraw the

resignation at their will they may use the powers of the
Constitution by treating the resignationas a bargaining
counter. For instance, it was suggested that where a
President is not happy with a particular Bill passed by
Parl i ament, he my submit his resignation and t hus
pressurise Parliament to withdraw the Bill and after that is
done, he could wthdraw the resignation also. Such an
action will Jlead to a constitutional <crisis (of a very
extraordi nary nature. The argunent is based on pure

specul ation yet it. nmerits sone consideration. Thus 'on a
parity of reasoning the sanme principles have to be  applied
to other constitutional functionaries including a H gh Court
Judge and that will create a very anomal ous situation. I
think, it nust have been this inportant consideration  that
nmust have heavily weighed with the founding fathers of the
constitution in not providing for an express power to
withdraw the resignation or a provision for the acceptance
of the resignation by any particular authority. From this
point of view also the irresistible inference that arises is
that the absncpe of power in Article 217(1) (a) or the other
Articles in the case of other constitutional functionaries
i ndi cated above is deliberate, and, therefore, a Judge has
no power to revoke his resignation, after having submtted
or conmmuni cated the sanme to, the President.

Anot her i nmportant aspect which nmay reveal the intention of
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Parlianment is to) be found in Article 101 (3) sub-clause (b)
of the Constitution which runs thus :
"101 (3) If a nmenber of either House of
Parl i ament -
(b) resigns his seat by witing wunder his
hand addressed to the Chairman or the Speaker

as the case may be, his seat shall thereupon
becone vacant."
It woul d be, seen t hat i ke ot her

constitutional functionaries nentioned above
even a menber of either House of Parlianent
could resign his seat by witing under his
hand addressed to the Chairnman or the Speaker
as the case may be and once that is done the
seat would become vacant. A simlar provision
exi sts so ~ far as the nmenbers of t he
Legi sl ature of a State are concerned which is
contained in Article 190(3) (b) which runs
t hus

"190(3) If a nmenber of a House of Legislature
of a State-

(b) resigns his office by witing under his
band addressed So the Speaker or the Chairman

as the case may be, his seat shall thereupon
beconme vacant".
41

By virtue however of the Constitution 35th
Amendnent  Bill 1974 Parlianment amended both
Articles 10 1 (3) (b) and 190 (3) (b) and nade
the resignation being effective dependent on
the acceptance of the sane by the Speaker or
t he Chai r man concer ned. The amended
provi sions ran thus :

"101(3) If a menmber of  either House of
Par | i ament - -

(b) resigns his seat by witing under his
hand addressed to the Chairnman or the Speaker
as the <case may be, and his resignation is
accepted by the Chairman or the Speaker, as
the case nmay be, his seat shall thereupon
become vacant

Provided that in the case of any resignation
referred to in sub-clause (b), it from
information received or otherwise and after
maki ng such inquiry as he thinks fit, the
Chairman or the Speaker, as the case may be,
is satisfied that such resignation is not
vol untary or genui ne, he shall not accept. such
resi gnation".

"190(3) If a nmenber of a House of t he
Legi sl ature of a State-

(b) resigns his seat by witing under his
hand addressed to the Speaker or t he,
Chai r man, as the case may be, and hi s
resignation is accepted by the Speaker or the
Chairman, as the case may be, his seat shal

t her eupon becone vacant

Provided that in the case of any resignation
referred to in sub-clause (b) i f from
information received or otherwise and after
maki ng such inquiry as he thinks fit, the
Speaker or the Chairman, as the case may be,
is satisfied that such resignation is not
vol untary or genuine, he shall not accept such
resi gnation".
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The Statenent of (Objects and Reasons of this

Bill nentions why this amendnment was brought
about and the relevant portion nay be extract-
ed thus

"In the recent past, there have been instances
where coercive neasures havebeen resorted to
for conpelling nenbers of a Legi sl ative
Assenbly to resign their nmenbership. |If this
is not checked, it mght becone difficult for
Legislatures to function in accordance wth
the provisions of the Constitution. It is
therefore proposed to amend the above two
articles to inpose a requirenment as to
acceptance ~ of the resignation by the Speaker
or the Chairman and to provide that the resig-
nati on shall not. be accepted by the Speaker or
the Chairman, if he is satisfied after making
such inquiry as, he thinks fit that the
resignation is not voluntary or genuine".
Thi-s aspect of the matter has been adverted to
by Shukla, J. who observed as follows :-
"This provision made the resignation of a
menber of the Legislature self-executing. No
acceptance was required.
4-211 SCr/ 78
42
Later, however, political events created a
situation in which it became inperative not
to, let a resignation becone effective unti
it was accepted by the Chairman or the Speaker
and he was satisfied on inquiry that it was
voluntary or genuine. |In sone States there
was political turnmoil leading to 'en  nasse
resignations of the menbers of Legislature.
Sonme of these resignati ons were also faked and
engi neered by interested factions in order to-
serve their Political ends. So it was felt
necessary to provide in the Constitution that
the seat of a nenber of Parliament shal
becone, vacant only after his resignation had
been accepted. That is why articles 101 (3)
(b) & 190 (3) (b) were suitably amended by
the Constitution (Thirty-fifth Amendrment) Act,
1974 the notification is indicative of two
things firstly, in the absence of° any  such
provi sion acceptance was not to be read into
Article 101 when it tal ked of the resignation
of a menber of Parlianment. Secondly, as  soon
as the Parlianment intended that a resignation
should not take effect wuntil it received
assent or acceptance, it introduced a specific
provision to that effect”.
It would be noticed, therefore, that at the tinme  when
Articles 101 (3) and 190(3) were being anended by the
Constitution (Thirty-fifth) Amendnent Act the Constitution
nmakers had al so other simlar provisions like Articles 217,
94, 67 and 124(2)(a) etc. before themand if they really
i ntended that acceptance was made a condition precedent to
the effectiveness of a resignation in case of constitutiona
functionaries under Article 217 and other Articles then such
an amendnent could have also been incorporated in the

Thirty-fifth Anmendnent Bill as well either by conferring a
power of revocation on the constitutional functionaries or
by i ntroduci ng a provision for accept ance of the

resi gnati on. The very fact that no such anmendment was
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suggested or brought about in Article 217 and other Articles
clearly reveals that the Constitution makers intended no
change so far as the other Articles were concerned. This is
a very inmportant circunstance which fortifies ny conclusion
that the power of revocation or withdrawal of resignation
once comunicated to the President has been deliberately
omtted by the founding fathers fromArticle 217 and ot her
simlar Article.

Conming now to the second point regarding the application of
inmplied powers to the facts of a case, the matter was
considered in the case of Union of India v. S. H Sheth &
Anr. (supra). where this Court was construing the provisions
of Article 222 of the Constitution of India and the case
turned upon the question as to whether or not when a Judge
was transferred from one High Court to another it was
necessary for the President to take his consent. This Court
by majority of 3 : 2 held that consent could not be inplied
in Article 222 in the absence of an express provision

Krishna lyer, J. while expounding this aspect of the nmatter

and speaking for hinself and Fazal Ali, J. observed as
follows :
"“I't would be seen that there is absolutely no
provi sion in this Article requiring t he
consent of the Judges of the High
43
Court /before transferring themfromone High
Court 'to another. Indeed, if - the intention

was ‘that such transfers could be made only
with the consent of the Judges then we should
have expected a proviso to Article 222(1) in,
sone such terns-as.

Provided that no Judge shall be transferred
from one H gh Court to another w thout his
consent .

The absence of such a provision shows that the
founding fathers of the Constitution did not
intend to restrict he transfer of Judges only
with their consent. It is difficult to inmpose
[imtations on the constitutional = provisions
as contained in Article 222 by inporting the
concept of consent which is conspicuously
absent therefroni.

"I'f consent is inported in Article, 222'so as
to nake it a condition precedent to transfer a
Judge, fromone Hi gh 'Court to another then a
Judge, by withhol ding consent, could Tender
the power contained in Article 222 wholly
ineffective and nugatory. It would thus be
i npossible to transfer a Judge if he does not
give his consent even though he may have great

personal interests or close associations in
his own State or by his conduct he ' brings
about a stalemate in t he judicia
adm ni stration where the Chief Justice would
becone nore or |ess powerless. In our
opi ni on, t he f oundi ng fat hers of t he
constitution could not have contenplated such
a situation at all. That is why Article 222

was meant to take care of such contingencies."
Simlarly, Chandrachud, J. took the sane view
and observed

"The hardshi p, enbarrassnent or inconvenience
resulting to a Judge by reason of his being
conpelled to becone alitigant in his own
court, cannot justify the addition of words to
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an article of the Constitution nmaking his
consent a precondition of his transfer. In
adding such words, we will be confusing our
owmn policy views with the comand of the
constitution".

In view of the decision of this Court which is
binding on wus, can it be said that if the
power of revocation of resignation is not
expressly contained in the Constitution the
same may be supplied by the application of the
doctrine of inplied powers. The question as
to how far the doctrine of inplied powers can
be, invoked has al so been considered by this
Court in several cases. To quote one, Vviz.,
in the case of Bidi, Bidi Leaves and Tobacco
Merchants’ Association, Gondia & Os. v. The
St at e. of Bonbay & Os. (1) wher e
Gaj endr agadkar , J. speaki ng for the
Constitution Bench of this Court observed as
follows :-

“The definition of the term’'wages’ postulates
the binding character of the other terns of
the contract and brings within the purview of
the Act only one termand that rel ates

(1) A IR 1962 S.C. 486.
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to wages and no other.  That being so, it is
difficult to hold that by inplication the very
basi c « concept of  the term ’'wages’ can be
ignored. and the other terms of the contract
can be dealt with by the notification issued
under the relevant provisions of ‘the Act.
When the said other terms of the contract are
outsi de the scope of the Act altogether how
could they be affected by the notification
under the Act under the doctrine of inplied
powers".

"Therefore the Act has nmade a  specific
provi si on for t he enf or cenent and
i mpl ementation of the mininumrates of wages
prescribed by notifications. That i's another
reason why the doctrine of —inmplied powers
cannot be invoked in support of the wvalidity
of the inpugned clauses in the notification".
Thus, an analysis of this. decision would
clearly reveal that where express provisions
are made by a statute the doctrine of inplied
power s cannot be invoked to supply the
provi si ons whi ch had been del i berately
om tted. Sane view has been taken by the,
Pat na Hi gh Court in Sukhdeo Narayan & Ors. .
Muni ci pal Commi ssioners of Arrah Minicipality
& Os. (1) where the Court observed as foll ows

"I  hold, accordingly that the w thdrawal  of
the resignation of the Chairman (Qpposite
Party No. 2) as expressed in his letters, has
no ef f ect in law and the Muni ci pa
Conmi ssioners, in their neeting on 19-1-1956
had jurisdiction to proceed on the question
whet her they should accept it or not."

I fully endorse these observations. For these reasons, | am
clearly of the opinion that in the absence of any express
provision in Article 217 enmpowering a Judge to revoke his

resi gnati on,

it is difficult to accept the view that the
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power of resigning which has been conferred on the Judge
under Article 217(a) carries with it the 'inherent power to
withdraw his resignation. In this view of the matter | am
afraid, | amnot in a position to accept the subnission of
the Attorney CGeneral on this point.

I mght nmention that the High Court had gone,into the
guestion as to whether the act of submitting resignation by
the Judge to the President was a juristic act, and,
therefore, once the position was altered, it could not be
recal | ed. For the purposes of the present case and having
regard to the reasons that | have already given, | would
refrain from going into this question as it is hardly
necessary to, do so. Furthernore, it seens to ne that. the
act of resignation by a Judge is a matter personal to him
and however careful or cautious he nmay be in exercising this
power, the concept of juristic act cannot be assigned to a
docunent which is nothing but a letter of resignation, pure
and sinple. However, 1 do not want to dilate on this point,
because in view of ny finding that there is no express
provision in Article 217 enpowering a Judge to withdraw his
resignation after the sameis comunicated to and submtted
to the President, it is not necessary for me to spell out
the concept of a juristic act.

(1) A l.R 1956 Patna 367, 373.
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Anot her inportant angle of vision fromwhich the point in
i ssue can be approached is this. Once it is conceded that
the resignation be, comes conpl ete w thout the necessity of
the President accepting the same, the very  concept of
wi thdrawal of the resignation disappears. I'n other words,
the question of withdrawal of a resignation arises only if
the resignation has to be accepted by an enployer, ' because
so long, as aresignation is not accepted it renmains an
i nconpl ete docunent and totally ineffective. In such
circunstances, it is always open'to the resignor to w thdraw
hi s resignation which has not -reached the stage of

conpl eti on. Such are the cases of resignation given by
persons who are governed by ‘usual nmaster and servant
rel ati onship. It appears that. in America even though a

provision for resignation is there, there is-an additiona

provision that the resignation has to be accepted by a
particular authority and it is only in the context of this
peculiar relationship that the Arerican authorities have
taken the viewthat a resignation can always be w thdrawn
until it is accepted. ’'this state of affairs is conpletely
foreign to the provisions of our Constitution are concerned
which do not at all require the President to accept the
resignation of a Judge. |If once the concept of | acceptance
of resignation is totally absent, in ny opinion, the
guestion of withdrawal of the, resignati on does not arise at
all, because the resignation having been subnmitted and
conmuni cat ed to the President becones conpl ete and
irrevocable once it is conmunicated.to and received by the
President. 1In fact, Article 217 does not envi sage or enjoin
a conditional or prospective resignation. But assumng that
the power to resign carries with it the power to resign from
a particular date, the conclusion appears to nme to be
i nescapabl e that once the resignation is communicated to the
authority concerned viz., the President in the instant case,

the resignation will become irrevocable and will take effect
automatically ex proprio vigore fromthe date nentioned in
the letter. The nere fact that the resignor nentions a

particular date fromwhich he wants to resign does not at
all empower himto withdraw or revoke his resignation at any
time before the date is reached. Such a conclusion would
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have been possible only if. the conpleteness of a
resi gnati on depended on the acceptance of the resignation by

the authority concerned, because in such a case wuntil the
resignati on was accepted it was no resignation in the eye of
law and could always have been recall ed. But where the
concept of acceptance of resignation is.totally absent, it

seens to ne to be a contradiction in terns to say that even
though the resignation has been subnitted to the proper

authority and received by himstill it can be recalled
before the date is reached. | amnot in a position to hold
that a resignation revealing an intention to resign from a
particular date is a conditional resignation. It is only a

prospective resignation,  but in view of the pecul i ar
provisions of Article 217(1) (a) it becones irrevocable the
nonent it is received by the President or is communicated to
hi mthough it may take effect fromthe date nentioned in the
letter or if no such date is nmentioned fromthe date of the
letter itself.

| nowturn tothe Full Bench decision of the Allahabad Hi gh
Court in_ the case of Bahori Lal Paliwal v. District
Magi strate, Rul andshahr & Anr. (1) which is being relied on
by the appellant. Chaturvedi, J,

(1) AIl.R 1956 Al. 511

46

while drawing a distinction between the Indian | aw under the
U P. Town Areas Act which was the subject matter of review
by the Court and the English Law on the subject observed as
foll ows
"The I'ndi an Law under the U P. Town Areas Act,
however has not followed the English statutory
law in this respect because the provisions of
S.8-A of the Indian Act provide for acceptance
of the resignation by the District Mgistrate,
which clearly shows that the resignation is
not effective till- it is accepted".
Furthermore, it would appear that under the provisions of
the statute in that case the resignation had to be ‘accepted
by the appropriate authority and it was on this basis that
the Court held that the person had a right to withdraw his
resignation before it was accepted or before his office had
cone to an end. The Court further observed as follows
"A resignation whi ch depends for its
ef fectiveness wupon the acceptance by the
proper authority is like an offer which may be
wi t hdrawn before, it is accepted".
These observations do not help, the case of the appellant
but fortify the conclusion that | have reached. It is
mani fest that where effectiveness of a resignation depends
upon acceptance of the sane by the proper authority it/ can
al ways be withdrawn until accepted because the resignation
is not conplete in the eye of law. This is what “has been
held by the Full Bench of the Allahabad H gh Court 'in the
af oresai d case.
Anot her decision to which our attention was drawn by counse
for the appellant is the case of Bhairon Singh Vishwakarnm
v. The Civil Surgeon, Narsimhapur & Os.(1) This case also
contai ns the sane principle which has been enunciated in the
Al'l ahabad case referred to above, viz., that where a
resignation is dependent for its effectiveness on the
acceptance by the proper authority, it can be withdrawn at
any time before the acceptance is given. This case was al so
dealing with a public servant to which Article 311 applied
and the resignation bad to be accepted by the Director of
Public Health. I do not see how this case helps, the
appel l ant in any way.
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Thus the position that energes fromthe aforesaid decisions
is that where a resignation given by a Governnment servant is
dependent for its effectiveness on the acceptance by the
appropriate authority, the governnent servant concerned has
an unqualified right to withdraw the resignation until the
same is accepted by the authority. 1In other words, the
position is that where the resignor has a right to resign
but the resignation can be effective for only after
acceptance, it is a bilateral act. That is to say,
resignation by one, authority and acceptance of the resig-
nation by the other authority. Unless the two acts are
conpleted, the transaction remains in an inchoate form
That is to say aresignation sent by a servant is no
resignation in the eye of ' law until accepted by the enpl oyer
and so long as it is not an effective resignation, there can
(1) [2971] Lab. I.C 121
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be no bar to wi thdrawing the sane. The, sanme however cannot
be said 'of a resignation tendered by a H gh Court Judge
under Article 217(1) or other constitutional functionaries
referred to her ei nbefore because in cases of such
functionaries the act of resignationis a purely an uni-
|ateral act and once the resignation is witten and
conmuni cated to the President it acts ipso facto and becones
fully effective 'without there being any question of

acceptance by the President. | have al ready held that where
a particular date is given in the |letter of resignation, the
resignation will be effective fromthat particul ar date, but

it does not nean that the resignor had any right to recal
his resignation nmerely because he has chosen a particular
date fromwhich the resignation is to take effect.. On the
ot her hand, the resignation becones conplete and irrevocabl e
and cannot be recalled either before or ~after the date
mentioned is reached Having signed the resignation and put
the sane in the course of transmission to the President the
Judges | oses all control over the same and becomes functous
officio and the resignation becones effective as soon as the
date arrives wthout |eaving any room or scope to the
resignor to change his decision.  This appearsto be the
constitutional schene prescribed for the resignation of High
Court Judges, Supreme Court Judges and other constitutional
functionaries. In fact, all the cases <cited by the
appel l ant excepting sone are cases where the effectiveness
of the resignation depends on the acceptance of t he
resi gnati on.
I amfortified in ny view by the observations nmade in the
Ameri can Jurisprudence Vol. 53 page 111 section 34 where the
foll owi ng observations are to be found
"The contract of enploynent is term nated where the enpl oyee
tenders his resignation and the proffer (sic) is accepted by
t he enpl oyer".
These observations clearly illustrate that a contract of
enpl oyment can only be terminated by a bilateral act,  that
is to say, resignation by the enpl oyee and acceptance by the
enpl oyer.
In short, it seens to me that a resignation contenplated by
Article 217 (1) (a) is a unilateral act whhich my be
conpared to an action of withdrawing a suit by the plaintiff
under Oder 23 Rule 3, CP.C. Once a plaintiff files an
application wthdrawing a suit, the suit stands w thdrawn
and becones effective as soon as it is w thdrawn. In the
case of Snt. Raisa Sultana Begamand O's. v. Abdul Qadir
and others(,) a Division Bench of the Allahabad H gh Court
observed as foll ows

"Since withdrawing a suit is a unilateral act
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to be done by the plaintiff requires no
perm ssion or order of the Court and is not
subject to any condition, it beconmes effective
as soon as it is done just as. a conprom se
does......... The act is like a point and not
continuous like a |line having a beginning and
an end. Either it is done or not done; there
is nothing like its being done inconpletely or
i nef fectively. The consequence of an act of
withdrawal is that the plaintiff ceases to be
a plaintiff before the Court".

(1) AIl.R 1966 Al. 318, 321
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The same principle applies to resignation submitted by a
H gh Court Judge under Article 217(1)(a). The resignation

which is a unilateral act, becones effective as soon as it
is conmuni cated tothe President.

The appel | ant however, placed great reliance on a decision
of the Kerala High Court in the case of M Kunjukrishna
Nadar v.. Hon' ble Speaker ~Kerala Legislative Assenbl y,
Trivandrumand Os.(1). Thi's was a case under Articlel90(3)
of the Constitution by a nenber of the Assenbly who
addressed a comunication to the Speaker tendering his
resi gnati on. A Single Judge of the Kerala H gh Court held
that the letter of ‘resignation could not be effective unti
the date prescribed therein had reached and the notification
published in the Gazette regardi ng the vacancy of the seat
of the nenber was not warranted by law. In the first Place,
the Court was really concerned with the point of time as to
when the actual vacancy of the nenber would arise and the
seat woul d becone vacant so as to justify a notification for
fresh election. The point which is inissue before us did
not arise in this shape in the Kerala caseat all. ‘In this
connection, the |l earned Judge observed as follows : -

"l hold thereforethat it is open to a nenber
of the Legislature to tender his resignation
on a prior date to take effect on a subsequent
date specified therein. The letter of re-
signation has then to be construed as having
been deposited with the Speaker on the earlier
date, to be given effect to only on the date
specified by the Menber therein".

"The withdrawal nullifies the entrustnent or
deposit of the letter of resignation in the
hands of the Speaker, which nust thereafter be
found to have becone non-est in the eye of
law. The absence of a specific provision

for wthdrawal of prospective resignation in
the Constitution or the Rules is immterial as
basi ¢ principles of |aw and procedure nust be
appli ed wherever they are relevant."

Wiile | find nmyself in conplete agreement with respect to
the first portion of the observation of the |earned ' Judge,
viz., that it was open to the Menber to submt -his

resignation to be effective from a subsequent date,
express ny respectful dissent fromthe viewtaken by the
| ear ned Judge that a Wthdrawal would nullify the
resignation conpletely and even if there was no provision
for withdrawal of the resignation the sane will beconme non-
est after it is wthdrawn. The Judge has not at al
di scussed the | aw on the subject nor has he referred to the
constitutional provisions relating to resignation In fact,
the 35th Anmendnent Act itself shows that the concept of
acceptance of resignation was conpletely absent before the
amendment was brought about and the legal position before
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the anmendnment was that the resignation would operate ipso
facto and ex proprio vigore and could not be w thdrawn.
That is why a specific power of acceptance

(1) A 1.R 1964 Ker.194.
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was introduced by virtue of the anendnent. As however
Parlianment did not intend to disturb the position in case of
other <constitutional functionaries |ike the Hi gh Court

Judges, Suprene Court Judges, President, Vice-President,
Speaker etc. no such anendnment by introducing- the concept
of acceptance of the resignation was brought about in
Article 217 and other simlar Articles. | ndeed, i f
Parlianment really intended that the resignation given by a
High Court Judge or other constitutional functionaries
i ndi cated above could withdraw the resignation after
conmuni cating the sane to the appropriate authority or even
before the date from which the resignation was to operate, a
sui tabl e amendnent coul d have been nade in these Articles so
as tol confer an “express power. on the constitutiona
functionaries to do so. The fact that no such provision was
made confirms -y view that Parlia Tent clearly intended that
the resignation of constitutional functionaries being a
sacrosanct act should remain as it was intended by the
f oundi ng fathers ~of the Constitution, viz., once a
resignation is submtted or conmunicated to the President,
it becones final and irrevocabl e and cannot be recalled by

the functionary concerned. Thus,. Parliament naintai ned
the wunilateral nature of the act of resignation. |In these
ci rcunmst ances, therefore, |1 am not able to place any

reliance on the judgnent of the Kerala H gh Court cited by
counsel for the appellant.’

The Full Bench decision of the Del hi Hrgh Court in the case
of Y. K. Mathur & And. v. The Conm ssioner, Minicipa
Corporation of Delhi & Os.(1l) appears'to have been the
sheet -anchor of the argunents of the Attorney General for
the proposition that a prospective resignation submtted to
the appropriate authority could be w thdrawn by the resignor
at any tinme before the date nmentioned in the Jletter of

resignation is reached. |  have carefully perused the
aforesaid decision and | amunable to agree with the view
taken by the Del hi High Court for the reasons that | shal

gi ve hereafter.

To begin with, the Court was considering the provisions of
section 33(1)(b) of the Delhi Minicipal Corporation -Act
whi ch may be extractud thus

"33(1) If a councillor or an alderman (a)........... . ....
(b)resigns his seat by witing under his hand addressed to
the mayor and delivered to the comm ssioner his seat shal

t her eupon becone vacant".

It was vehnmently contended by the appellant that section 33
(1) (b) (supra) was in absolute pari-materia wth  Article
217(1) (a), and therefore, the interpretation placed by the
Del hi Hi gh Court on this section would clearly apply to the
facts of the present case which depends on the
interpretation of Article 217(1)(a). In the first place, |
am unable to agree with tile Attorney General that the pro
-visions of the Minicipal Act can be equated with the
provi sions contained in the Constitution of India. There is
a world of diffe-

(1) A 1.R 1974 Del hi 58.
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rence between a constitutional functionary which has been
assigned. a special status and given a high place under the
constitutional provisions and a mnunicipal councillor elected
under the, local Miunicipal Act. It is obvious that in both




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of 43

these cases the self same considerations and identica
principles cannot be applied because of the nature of the
position held by these two authorities. The High. Court
held that as the statute did not Ilinmt the authority of the
councillor to resign froma prospective date, the authority
concerned had the undoubted power to withdraw it before the
date is reached. |In this connection, the Court observed as
foll ows
"The statute does not in any way |imt the
authority of the councillor who has sent his
resi gnation from a prospective dat e to
withdraw it before that date is reached. The
resignation  which is to be effective from a
future date necessarily inplied that if that
date has not reached it would be open to the
counci Il or concerned to withdraw it".
These observations-suffer froman apparent fallacy. In the
first place, the Court seems. to assunme that there is an
i mplied power to withdraw the resignation where the resignor
gives a particular date from which the resignation is
effective, In the absence of any express provi si on
conferring such a power, it was not open to the Hi gh Court
to invoke the doctrine of inplied powers as pointed out by
me earlier. An inmplied power cannot be conferred on an
authority by a process of |egal assunptions, in the absence
of any express provision.
Anot her argunent which wei ghed heavily with-the H gh Court
was that there was no | aw which conpelled a councillor to
give his resignation if he did not want it, and, therefore,
if a councillor chose-’ to resign, he could not be debarred
from withdrawing it at any time before the date from which
the resignation was to be effectively reached. This argunent
fails to take into consideration the hard realities of the
situation contenpl ated both by section 33(1)(b) and Article-
217 (1) (a) 'of the Constitution. There is no question of
there being any conpulsion on the resignor to submt his
resi gnation. In fact,. both section 33(1)(b) and Article
217(1)(a) nmerely conferred a privilege on the resignor to
offer his resignation if he so desired. It depends upon the
sweet wll of the councillor to resign or not to resign
From this however it cannot be inferred that where once a
resignation is submitted and results in certain inportant
consequences, nanely, that the resignation acts ex proprio
vigore, yet the resignor can still’ withdraw his resignation
and thus nullify the effectiveness of the resignation as
contenpl ated both by section 33(1)(b) and Article 217(1)(a).
Such an interpretation appears to be a contradiction in
terms and against a plain interpretation of section 33(1)(b)
of the Minicipal Act and Article 217(1)(a) of the
Consti tution. Furthernore, the provision of section
33(1) (b) does not appear to be in conplete pari-materia with
those of Article 217(1) (a) inasnuch as section 33(1)(b)
provides that as 'soon as the resignation was delivered to
the Conmi ssioner the seat of the councillor shall becone
51
vacant . On the interpretation of this provision the Delh
Hi gh Court held that the vacancy coul d occur only when the
resignation becane effective and if the resignation was from
a future date both the resig-nation. and the vacation of the
seat could be sinmultaneous. 1In this connection, the Court
observed as foll ows
"Under section 33(1)(b) both the resignation
and the vacancy of the seat are effective from
the sane tinme...... Vacancy will only occur
when resignation is effective, and if it 1is
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fromfuture date both resignati on and vacation

of seat will be effective sinultaneously".
So far as Article 217(1)(a) is concerned it is differently
wor ded and t he consequence of the resignation is not at al
indicated in this Article. Thus, the provisions of Article
217(1)(a) cannot be said to be in conplete peri materia with
section 33(1) (b) of the Municipal Corporation Act.
Thirdly, as | have already pointed out the consideration by
which the Court is Governed and the principles which it my
seek to apply to a nunicipal councillor cannot by any
process of reasoning or principle of logic be applied to a
Hi gh Court Judge or other Constitutional functionaries
governed by constitutional provisions. Fourthly, the Delhi
Hi gh Court has applied the doctrine of inplied powers which
as discussed above cannot apply where there is no express
provision justifying a particular situation. For these
reasons, w th due deference to the Judges constituting the
Full Bench of the Delhi High Court I find nyself unable to
agree with the viewtaken by them  In nmy opinion, the Delh
case referred to above is either distinguishable or even if
it be taken to be directlyin point, it is wongly decided.
On the other hand, there are sonme English cases which throw
a flood of light on the view that propose to take in this
case and which have been relied upon by the mjority
judgrment of the /Allahabad H gh Court. In the case of
Rei chel v. Bishop of Oxford(1l) it was held that a clerk who
had tendered his resignation to the Bi shop cannot withdraw
it, even before ‘acceptance, if, ~in consequence of the
tender, the position of any party has been altered. In that
case the Bishop had been thereby induced to abstain from
conmmenci ng proceedings in the Ecclesiastical Court for the
deprivation of the clerk, in view of his resignation. Lord
North after considering all the aspects of the case observed
as follows :

"Applying that to the present case, t he

Plaintiff, by sending in his resignation,

procured a postponenent of |egal proceedings

against hinself, ‘and thereby, according to

ecclesiastical, law incapacitated hi nsel f

fromwthdrawing it during, the interva

before the 1st of Cctober; and this result

would follow, even if the true view of “the

facts. be, that the Bishop did not accept the

resignation until that date.

(1) 1887) Ch. D. 48.
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Under these circunstances, it appears to ne
that the plaintiff’'s attenpt to withdraw his
resignation fails entirely, and that, having
failed on all points, the action nust be
di sm ssed with costs".

This decision was affirned by the Court of
Appeal and it was held that the resignation
was validly executed and irrevocable. In the
Appeal Case Lord Hal sbury observed as follows

"But there was no condition here at all. As |
have already said, | find as a fact that M.
Rei chel agreed absolutely to, resign rather
than wundergo the inquiry which the Bishop
woul d have felt hinself otherw se conpelled to
institute. Neither in formnor in substance
was the resignation conditional”

Lord Herschell observed as follows

" in these circunstances it is idle to
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consider what the Appellant’s position m ght
have been, if there had been Do such
arrangenent, and he nerely had sent in his
resi gnati on without knowi ng whether it was to
be accepted or not. He cannot in my opinion
be permtted to upset the agreenent into which
he voluntarily entered, and which he has done
all that he could to conplete, wupon the
all egation that there was no formal acceptance
of the resignation until the 1st of Cctober,
1886".
Lord Herschell observed as follows
" 1t was argued further by the appellant that
i nasmuch as his resignation was tendered to
the Bishop on the understanding that it was
not to be accepted until a subsequent date.
the resignation was a conditional one, and
therefore void. | can see no ground for such
a contention. The resignation was absol ute.
It was intended to take effect in any event".
These observations also show that nerely because t he

resignation is to take effect froma particular date, it
does not become a conditional resignation and its absolute
nature i s not changed at all, because the Law Lords as also

the Chancery Division proceeded on the footing that even
though the resignation of the clerk was to take effect from
a certain date it was not conditional but -absolute. The
| earned counsel for he appellant sought to, distinguish this
case on the ground that in the Bishop’s case (supra) a
mat eri al change had already taken place, which could not be
reversed and that is why it was held that” the resignation
could not be withdrawn. It is true that this was one of the
grounds taken both by the Chancery Division Court ‘and the
Appeal Court, but the sane reason will apply to the | present
case al so because once a resignation was submtted by Satish
Chandra to take effect fromthe 1st ‘August, 1977, the Presi-
dent was clearly entitled to fill up the vacancy of the
Judge from 1st August, 1977 and nay take steps accordingly.
Thus, by virtue of
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his resignation Sati sh Chandra had invited the President to
take steps to fill up the vacancy which wll arise on 1st
August, 1977. By virtue of this representation, therefore,
a material change undoubtedly took place. For t hese
reasons, therefore, | amnot in a position t0O ~accept the

argunents of counsel for the appellant on this score.
In the case of Finch v. Gake(1l) a nenber under Trade Protec-
tion Society was entitled to retire at any tine wthout the
consent of other nenbers. On the receipt by the society of
a letter froma nmenber stating his wish to retire,” he at
once ceased to, be a nenber without the necessity  of the
acceptance by the society of his resignation. It was held
that the nenber could not withdraw his resignation even
bef ore acceptance and he could only becone a nenber again
after reelection. It would be seen that the principles
decided in this case apply directly to the facts of the
present case where al so under the provisions of Article 217
the effectiveness of resignati on does not depend upon the
acceptance of the sane by the appropriate authority. In the
af oresaid case Lindley, L.J. observed as follows

"By paying his subscription he no doubt

acquires certain rights and benefits. But
what is there to prevent him from retiring
from the association at any nmonment ’'if he

wi shes to do so ? Absolutely nothing. 1In ny
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opi nion no acceptance of his resignation is
requi red, though of course he cannot get back
the 10s.6d. which he has paid........ | can
see no principle of Iaw which entitles him to
wi t hdraw hi s resignation".
Kay, L. J. observed as follows
"It is said that, before his resignation had
been accepted by the association, be wthdrew
it. But why was any consent to his withdrawal
from the society required ? As a voluntary
menber of a voluntary society he had said, "I
do not wish to continue a menber any
longer........ In ny opinion, after his letter
of resi gnation had been received, t he
plaintiff could not become, a menber of the
soci ety agai n without being reel ected"
In my opinion, the principles laid down by
this case seemto be in all fours wth the
facts of the present case.
In the 'case of People of the State of Illinois Ex. Rel .
Benjam n - S. Adanmowski, v. Oto Kerner(2) what happened was
that a County Judge- submitted his resignation to the
CGovernor which was to become operative on a specified date.
But the Judge sought to. withdraw the resignation before the
date nmentioned in/the resignation and before the Governor

had acted thereon. /It was held by the [llinois Suprene
Court that the resignation could not be withdrawmm. 1In this
connecti on. Davis, \J. while delivering the opinion of the

court observed as follows

(1) [21896] 1 Ch. D. 409.

(2) 82 AL.R 2tid Series 740.
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"However, public policy requires that there be
certainly as to who are and who are not public
officers...... Therefore, the resignation of
an officer effective either forthwith or at a
future date may not be withdrawn after such
resignation is received by or filed'with the
of ficer authorized by lawto fill such vacancy
or to call an election for such purpose"
It is true that Schaefer, J. and Hershey, J.
di ssented fromthe view taken by Davis, ~J.,
but | would prefer to follow the view taken by
Davis, J. which falls inline with the tenor
and t he spirit of t he constitutiona
provi si ons which we are called upon to
i nterpret here.
Simlarly, in the case of d ossop V.
A ossop(l) it was held that the nmnaging
director could not withdraw the resignation
wi t hout the consent of the conpany, and by his
letter of resignation be vacated his ‘office.
Neville, J. while adunbrating the aforesaid
princi pl es observed as follows : -
"l have no doubt that a director is en-titled
to relinquish his office at any time he
pl eases by proper notice to the conpany, and
that his resignation depends upon his notice
and is not dependent upon any acceptance by
the conpany, because | do not think they are
in a position to refuse accept ance.
Consequent |y, it appears to ne t hat a
director, once having given in the proper
quarter notice of his resignation of his
office, is not entitled to wthdraw that
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notice, but, if it is withdrawn, it nust be by
the consent of the conpany properly exercised
by their managers, who are- the directors of
t he company".
It would appear, froma conspectus of the authorities cited
above and on a close and careful analysis of the provisions
of Article 217(1) of the Constitution of India having regard
to the setting of the spirit in which this provision was
engrafted that the nore acceptable view seenms to be that
where the effectiveness of a resignation by a Judge does not
depend upon the acceptance by the President and the resig-
nation acts ex proprio vigore on the conpliance of the
conditions nentioned in Articie 217 (1) (a) (that 1is by
witing under his hand addressed to the, President and being
conmuni cated the sameto the President) the Judge has no
power to revoke or recall the aforesaid resignation even
though he may have fixed a particular date from which the
resignation is to be effective. In other words the act of
resignation is a purely unilateral act and the concept of
wi t hdrawal or recalling or revoking the resignation appears
to be totally foreign to the provisions of Article
217(1) (a).
Counsel for the appellant relied on Corpus Juris Secundum
Ameri can Jurisprudence and ot her books. of em nent authors,
whi ch do not appear to nme to be very hel pful in deciding the

point in issue in the present case. Inthe first place the
provi si on of the Anerican Consti tution as regards
resignation of Judges is quite different. In

(1) (1907) 2 Ch. D. 370.
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fact, there is no provision at all in the Ameri can
Constitution entitling a Judge to resign. Article 3 section
1 of the Arerican Constitution as edited by Corwin shows
t hat although Article 3 Section 1 of t he Aneri can
Constitution confers judicial powers on the United States in
one Suprenme Court and other inferior Courts as may be
establ i shed by the Congress it provides that Judges both of
the Supreme Court and inferior Courts shall hold 'their
office during good behaviour. Apart from this provision
there is no provision in the Constitution regardi ng the node
and manner in which the Judges could resign their office.
In the absence of any such provision, the general principles
have been applied which includes cases where a Judge tenders
his resignation either prospectively or with a condition
attached to the same and such a resignation “has to be
accepted by the President and can be withdrawn at any tinme
before the date fixed is reached. These princi pl es,
however, cannot be applied to our Constitution where a
definite node and a prescribed procedure has been fornul ated
for the resignation of a Judge and the consequences ~ fl ow ng

thereof. In these circunstances, therefore, we, can derive
little help fromthe provisions of the Anerican Constitution
on the question at issue. |In the absence of any express

provision, the courts have applied the common | aw which is
to the effect that in the absence of a statute providing for
resignation, the resignation becones effective on its
acceptance by the proper authority. Simlarly, it is laid
down that a prospective resignation may be withdrawn at any
time before its acceptance vide Corpus Juris Secundum Vol .
48 p. 973 para 25 which runs thus :-
"The termor tenure of a judge, with respect
to the incunbent, may becone term nated by
reason of his resignation. |In the absence of
a statute providing otherwise, a resignation
becomes effective on its acceptance by the
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proper authority, but, in order to becone
effective it must be accepted. A prospective
resignation nmay be wthdrawmn at any tine
before it is accepted, and after it is
accepted it may be withdrawn by the consent of
_the accepting authority, at least where no
new rights have intervened".
Simlarly, in Corpus Juris Secundum Vol. 67 p
227 para 55 the follow ng observations are to
be found :
"However, under a statute providing that a
resignation shall take effect on due delivery
to the officer to whomit is addressed w thout
maki ng provision for a prospective. resig-
nation, a resignation to take effect at a
future,~ date is not permssible, and such
resignati on becones effective on due delivery
and creates a vacancy as of the date of
del i very".
These observations do not seemto be directly
i'n point but cone as close as possible to the
vi ew t aken by ne.
The | earned counsel for respondent No. 1 M. Jagdish Swarup
took wus through extracts of a nunber of books including
Paton’s Jurisprudence  and Sal mond’s Jurisprudence wth a
view to explain
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the incidents and qualities of a legal right. The extracts,
however, do not appear to ne to be relevant to the facts of
the present case where we are dealing with a codified right
which has to be perforned within the four corners of the
constitutional provisions. The general principles contained
in the book of the eminent jurists referred to by M.
Jagdi sh  Swarup cannot be di sputed. The rmain question
however, 1is as to what is the effect of the provisions of
Article 217(1) (a) of the <Constitution of India which
prescribes a particular node for the resignation /of High
Court Judges. |, therefore, do not think it necessary to
advert to the books referred to by the Hgh Court ‘or by
counsel for the first respondent.
Thus, fromthe conclusions arrived by nme on the questions
involved in this appeal the follow ng propositions in nmny
opi ni on energe
1. That the concept of the acceptance of resignation
submitted by a High Court Judge is conpletely absent from
Article 217(1)(a) and the effectiveness of the resignation
does not at all depend upon the acceptance of t he
resignation by the President nor does such a question  ever
arise. This is howthe Executive Governnent has i nmpl enented
the law for wherever notifications regarding the resignation
of High Court Judges or Suprenme Court Judges have been made
they have nerely mentioned the date of the resignation and
not the fact of acceptance. The Hi gh Court has el aborately
dealt with this question.
2. That in view of the provisions of Article 217 ( 1 )(a)
and sinmilar provisions in respect to high constitutiona
functionaries 1like the President, Vice-President, Speaker
etc. the resignation once subnmitted and communicated to the
appropriate authority becomes conplete and irrevocable and
acts ex proprio vigore.
3. That there is nothing to show that the provisions of
Article 217(1) (a) exclude a resignation whi ch is
prospective. That is to say, a resignation nay take effect
from a particular date Even so, the resignation may be
effective froma particular date but the resignor completely
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ceases to retain any control over it and becones functus
officio once the resignation is submtted and comuni cated
to the appropriate authority.

4. That the resignation contenplated by Article 217(1)(a)
is purely an unilateral act and takes effect ipso facto once
intention to resign is comunicated to the President in
witing and addressed to him

5. That on a true interpretation of Article 217(1) (a) a
resi gnati on having once been submtted and communi cated to
the President cannot be recalled even though it may be
prospective in nature so as to cone into effect from a
particul ar date. It is not possible to hold that such a
resignation |1 can be withdrawn at any tine before the date
fromwhich the resignation is to be effective is reached.
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6. That as the Constitution contains an express and cl ear
provision for the node in which a resignation can be made it
has deliberately omtted to provide for revocation or
wi t hdrawal of -a resignation once submtted and conmmunicated
to the President. |In the absence of such a provision, the
doctrine —of inplied powers cannot be invoked to supply an
onmission left by the founding fathers of the Constitution
del i berately.

The principl es enunci ated above flows as a |ogical corollary
from the nature and character of the privilege, right or
power (whatever nane we nay choose to give to the sane)
conferred by the Constitution on a Judge of the Hi gh Court

or ot her constitutional functionari es nment i oned
her ei nbef ore. Sallmond on Jurisprudence (12th Ed. by
Fitzgeral d) describes a species of legal rights thus :-
"All these are legal rights-they are legally
recogni sed i nterests-they are advant ages

conferred by |Iaw. They resenble liberties, and
differ fromrights stricto sensu, inasnuch as
they have no duties corresponding to them A
power may be defined as ability conferred upon
a person by the lawto alter, by his own wll
directed to that end, the rights, duties,
liabilities or other legal relations, ‘either
of himself or of other persons. Power is
ei t her ability to determ ne the | egal
rel ations of other persons, —or ability to
determ ne one’s own. The first of these-power
other persons-is sonetines called authority;
the second-power over oneself-is usual |y
terned capacity".
Simlarly, Paton on Jurisprudence (3rd Edition
by Derham) while illustrating the right of
liberty observed as follows :
"I have liberty to breathe, to walk in nmy own
fields, to play golf in nmy private |links.
Here no precise relationship to others is in
guestion, save that the law wll protect_mny
liberty if others interfere with its exercise
But it is nore accurate to say that | have a
liberty to, play than that | have a claim for
I rmay exercise ny liberty wthout affecting
ot hers, whereas ny claimcan be enforced only
by coercing another to act or forbear".
It would thus appear that the privilege or power enshrined
in Article 217(1)(a) is an absolute one and not relative.
In other words, the aforesaid power is an independent one
and has no corresponding rights to be perforned by any ot her
authority. The only privilege given to a Judge of the High
Court is to resign without there being any corresponding
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right to the President to accept the sane, nor is there any
power in the resignor to recall or revoke the resignation
once it becomes effective. The provisions of Article 217(1)
(a) really contenplates that the decision of a Judge to
resign his office nust be taken with due deliberation after

consi deri ng all the pros and cons of the matter and not
under any enotional instinct or inspired by undue haste or
nonentous fury. One of the essential qualities of a

judicial power is restraint and a Judge before resigning
5-211 SCT/ 78
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must be prepared to take a decision once for all so that
havi ng taken the decision he is not in a position to repent
on the sane or to brood over it. The decision once taken by
the Judge in this regard is irrevocable and inmmutable and is
just like an arrow shot fromthe bow which cannot be
recalled or a bullet having fired and having reached its
destination cannot cone back to the barrel fromwhich it was
shot .

Thus having regard to the letter of resignation in the
present case, there can be no doubt that Satish Chandra had
in his letter dated 7th May, 1977 indicated his unequivoca
intention to resign in the clearest possible terns to the
President wth effect from 1st August, 1977 and the letter
havi ng been communi cated to the President and received by
him it was not open to Satish Chandra to wthdraw or revoke
that letter. Consequently, the letter dated 15th July, 1977
addressed to the President by Satish- Chandra  revoking-his

resignation was null. and void and nmust be conpletely
i gnor ed.
The position, therefore, in nmy opinion,” is -that Satish

Chandra ceased to be a Judge of the High Court with effect
from 1st August, 1977. For these reasons, therefore, |
fully agree with the majority viewof the Hi gh Court (M sra,
Shukla and Singh, JJ.). | amwunable to persuade nyself to
agree with ny Brother Judges who have taken a contrary view.
I, therefore, uphold the judgnent of the H gh Court and
di smss the appeals. W have al ready pronounced the opera-
tive portion of the order on 8th Decenber, 1977 and we have
now given the reasons for the order —pronounced. In the
ci rcunmst ances, there would be no order as to costs.

MR

Appeal s al | owned.
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